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ORGANIZATION  OF  SUPREME  COURT. 


[Constltutloii,  article  6,  section  S.] 

§  2.  The  Supreme  CJourt  shall  consist  of  a  chief  jns- 
tioe  and  six  associate  justices.  The  court  may  sit  in 
departments  and  in  Bank,  and  shall  always  be  open  for 
the  transaction  of  business.  There  shall  be  two  depart- 
ments, denominated,  respectively,  Department  One  and 
Department  Two.  The  chief  justice  shall  assign  three 
of  the  associate  justices  to  each  department,  and  such 
assignment  may  be  changed  by  him  from  time  to  time. 
The  associate  justices  shall  be  competent  to  sit  in  either 
department,  and  may  interchange  with  each  other  by 
agreement  among  themselves,  or  as  ordered  by  the  chief 
justice.  Each  of  the  departments  shall  have  the  power 
to  hear  and  determine  causes  and  all  questions  arising 
therein,  subject  to  the  provisions  hereinafter  contained 
in  relation  to  the  court  in  Bank.  The  presence  of  three 
justices  shall  be  necessary  to  transact  any  business  in 
either  of  the  departments,  except  such  as  may  be  done 
at  chambers,  and  the  concurrence  of  three  justices  shall 
be  necessary  to  pronounce  a  judgment  The  chief  jus- 
tice shall  apportion  the  business  to  the  departments, 
and  may,  in  his  discretion,  order  any  cause  pending 
before  the  court  to  be  heard  and  decided  by  the  court 
in  Bank.  The  order  may  be  made  before  or  after  judg- 
ment pronounced  by  a  department;  but  where  a  cause 
has  been  allotted  to  one  of  the  departments,  and  a  judg- 
ment pronounced  thereon,  the  order  must  be  made 
within  thirty  days  after  such  judgment,  and  concurred 
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in  by  two  associate  justices,  and  if  so  made  it  shall  have 
the  effect  to  vacate  and  set  aside  the  judgment  Any 
four  justices  may,  either  before  or  after  judgment  by  a 
department,  order  a  case  to  be  heard  in  Bank.  If  the 
order  be  not  made  within  the  time  above  limited,  the 
judgment  shall  be  final.  No  judgment  by  a  department 
shall  become  final  until  the  expiration  of  the  period  of 
thirty  days  aforesaid,  unless  approved  by  the  chief  jus- 
tice, in  writing,  with  the  concurrence  of  two  associate 
justices.  The  chief  justice  may  convene  the  court  in 
Bank  at  any  time,  and  shall  be  the  presiding  justice  of 
the  court  when  so  convened.  The  concurrence  of  four 
justices  present  at  the  argument  shall  be  necessary  to 
pronounce  a  judgment  in  Bank;  but  if  four  justices,  so 
present,  do  not  concur  in  a  judgment,  then  all  the  jus- 
tices qualified  to  sit  in  the  cause  shall  hear  the  argument ; 
but  to  render  a  judgment,  a  concurrence  of  four  judges 
shall  be  necessary.  In  the  determination  of  causes,  all 
decisions  of  the  court  in  Bank  or  in  departments  shall 
be  given  in  writing,  and  the  grounds  of  the  decision 
shall  be  stated.  The  chief  justice  may  sit  in  either  de- 
partment, and  shall  preside  when  so  sitting,  but  the  jus- 
tices assigned  to  each  department  shall  select  one  of  their 
number  aa  presiding  justice.  In  case  of  tlie  absence  of 
the  chief  justice  from  the  place  at  which  the  court  is 
held,  or  his  inability  to  act,  the  associate  justices  shall 
select  one  of  their  own  number  to  perform  the  duties 
and  exercise  the  powers  of  the  chief  justice  during  such 
absence  or  inability  to  act. 
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SUPREME  COURT  COMMISSIONERS. 


[Statutes  1889,  page  18.] 

Secttow  1.  The  Supreme  Court  of  the  State  of  OaK- 
fornia  shall  immediately  upon  the  expiration  of  the 
term  of  office  of  the  present  Supreme  Court  Commis- 
sioners appoint  five  persons  of  legal  learning  and  per- 
sonal worth  as  Commissioners  of  said  Court  It  shall 
be  the  duty  of  said  CommissionerSy  under  such  rules 
and  regulations  as  said  Court  may  adopt,  to  assist  in  the 
performance  of  its  duties  and  in  the  disposition  of  the 
numerous  causes  now  pending  in  said  Court  undeter- 
mined. The  said  Commissioners  shall  hold  office  for 
the  term  of  four  years  from  and  after  their  appointment^ 
during  which  time  they  shall  not  engage  in  the  practice 
of  the  law.  They  shall  each  receive  a  salary  equal  to 
the  salary  of  a  Judge  of  said  Court,  payable  at  the  same 
time  and  in  the  same  manner.  Before  entering  upon 
the  discharge  of  their  duties  they  shall  each  take  an 
oath  to  support  the  Constitution  of  the  United  States, 
and  the  Constitution  of  the  State  of  California,  and  to 
faithfully  discharge  the  duties  of  the  office  of  Commis- 
sioner of  the  Supreme  Court  to  the  best  of  their  ability. 
The  said  Court  shall  have  power  to  remove  any  and  all 
members  of  said  Commission  at  any  time  by  an  order 
entered  on  the  minutes  of  said  Court,  and  all  vacancies 
in  said  Commission  shall  be  filled  in  like  manner. 
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SUPERIOR  COURT  JUDGES. 


W.  E.  GEEENTE Oakland,  Alameda. 

F.  W,  HENSHAW Oakland,  Alameda. 

JOHN  ELLS WOKTH Oakland,  Alameda. 

N.  D.  AENOT Markleeville,  Alpine. 

C.  B.  AEMSTRONG Jackson,  Amador. 

JOHN  0.  GRAY Oroville,  Butte. 

0.  V-  GOTTSCHALK San  Andreas,  Calaveras. 

E.  A.  BRIDGFORD Colusa,  Colusa. 

JOSEPH  P.  JONES Martinez,  Contra  Costa. 

JAMES  E.  MURPHY Crescent  City,  Del  Norte. 

M.  P.  BENNETT Placerville,  El  Dorado. 

S.  A.  HOLMES Fresno,  Fresno. 

M.  K.  HARRIS Fresno,  Fresno. 

G.  W.  HUNTER Eureka,  Humboldt. 

GEORGE  M.  GILL Independence,  Inyo. 

A.  R.  CONELTN Bakersfield,  Kern. 

R  W.  CRUMP Lakeport,  Lake. 

W.  F.  MASTEN Susanville,  Lassen. 

B.  N.  SMITH Ix)s  Angeles,  Los  Angeles. 

W.  H.  CLARK Los  Angeles,  Los  Angeles. 

W.  P.  WADE Los  Angeles,  Los  Angeles. 

WALTER  VAN  DYKE Los  Angeles,  Los  Angeles. 

LUCIEN  SHAW Los  Angeles,  Los  Angeles. 

J.  W.  McKINLEY Los  Angeles,  Los  Angeles. 

F.  M.  ANGELLOTTI San  Rafael,  Marin. 

J.  M.  CORCORAN Mariposa,  Mariposa. 

ROBERT  MoGARVEY Ukiah,  Mendocino. 

J.  K.  LAW Merced,  Merced. 

C.  L.  CLAFLIN Alturas,  Modoc. 

W.  H.  VIRDEN Bridgeport,  Mono. 

N.  A.  DORN Napa  City,  Napa. 

E.  D.  HAM Salinas  City,  Monterey. 

JOHN  CALDWELL Nevada  City,  Nevada. 

J.  W.  TOWNER Santa  Ana,  Orange. 

J.  E  PREWTTT Auburn,  Placer. 

G.  G-  CLOUGH Quincy,  Plumas. 
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A.  P.  CATLTK" Sacramento,  Sacramento. 

W.  C.  VAN  FLEET: Sacramento,  Sacramento. 

JAMES  F.  BREEN HoUister,  San  Benito. 

C.  W.  C.  ROWE San  Bernardino. 

GEORGE  E.  OTIS San  Bernardino. 

E.  S.  TORRANCE San  Di^o,  San  Diego. 

GEORGE  PUTERBAUGH San  Diego,  San  Diego. 

W.  L.  PIERCE San  Diego,  San  Diego. 

JAMES  V.  COFFEY .San  Francisco. 

J.  P.  HOGE San  Francisco. 

R  R.  GARBER San  Francisco. 

J.  C.  B.  HEBBARD San  Francisco. 

D.  J.  MURPHY San  Francisco. 

A.  A.  SANDERSON San  Francisco. 

JOHN  HUNT San  Francisco. 

WALTER  H.  LEVY San  Francisco. 

JOHN  F.  FINN San  Francisco. 

W.  T.  WALTACE San  Francisco. 

J.  M.  TROUTT San  Francisco. 

F.  W.  LAWLER San  Francisco. 

J.  H.  BUDD Stockton,  San  Joaquin. 

ANSEL  SMITH Stockton,  San  Joaquin. 

V.  A.  GREGG San  Luis  Obispo. 

GEORGE  H.  BUCK Redwood  City,  San  Mateo. 

W.  B.  COPE Santa  Barbara,  Santa  Barbara. 

JOHN  REYNOLDS San  Jose,  Santa  Clara. 

W.  G.  LORIGAN San  Jose,  Santa  Clara. 

F.  J.  McCANN Santa  Cruz,  Santa  Cruz. 

EDWARD  SWEENEY Redding,  Shasta. 

STANLEY  A.  SMITH Downieville,  Sierra. 

J.  S.  BEARD Yreka,  Siskiyou. 

A.  J.  BUCKLES Fairfield,  Solano. 

R.  F.  CRAWFORD Santa  Rosa,  Sonoma. 

S.  K.  DOUGHERTY Santa  Rosa,  Sonoma. 

W.  O.  MINOR Modesto,  Stanislaus. 

EDWIN  A.  DAVIS Sutter  and  Yuba  Counties. 

JOHN  F.  ELLISON Red  Bluff,  Tehama. 

T.  E.  JONES Weaverville,  Trinity. 

W.  W.  CROSS Visalia,  Tulare. 

G.  W.  NICOL Sonora,  Tuolumne. 

B.  T.  WILLIAMS San  Buenaventura,  Ventura. 

W.  H.  GRANT Woodland,  Yolo. 
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REPORTS  OF  CASES 

DBTBBMIinDD  IH 

THE   SUPREME   COURT 

OF  THB 

STATE  OF  CALIFORNIA. 


[No.  12617.  In  Bank.— July  8,  1800.] 

LEONORA  J.  EVERSDON,  Respondent,  v. 
CHARLES  R.  MAYHEW,  Appellant. 

Appeal — Law  of  thb  Casb — ^Points  Necessarily  Inyolvkd— Exam- 
ination or  Former  Transcript. — The  decision  of  this  court 
rendered  upon  a  former  appeal  becomes  the  law  of  the  case 
as  to  whatever  was  necessarily  involved  in  the  decision;  and  the 
transcript  and  briefs  upon  that  appeal  may  be  examined  by  the 
eonrt,  to  discover  what  points  were  necessarily  involved. 

Id. — SuYPiGiKNCT  OF  Ck)MPLAiNT  TO  ENFORCE  A  TRUST. — When  the 
transcript  upon  a  former  appeal  shows  that  the  complaint  is 
the  same  as  upon  a  subsequent  appeal,  and  that  the  same 
argument  against  its  sufficiency  was  made  upon  both  appeals, 
the  decision  upon  a  former  appeal,  that  upon  the  record  before 
the  court  the  plalntilf  is  entitled  to  a  beneficial  interest  in  one 
half  the  property,  necessarily  involves  the  sufficiency  of  the 
complaint  to  establish  and  enforce  a  trust  in  respect  to  such 
interest;  and  such  sufficiency  cannot  be  inquired  into  upon  the 
subsequent  appeal. 

Misjoinder  of  Causes  of  Action — Pleading — ^Demurrer — Motion 
TO  Stbiks  out.— a  misjoinder  of  two  causes  of  action  in  a 
complaint  can  only  be  objected  to  by  a  demurrer  on  that  ground, 
and  cannot  be  remedied  by  a  motion  to  strike  out  part  of  the 
pleading. 

Vabiance  in  Proof — ^Remedy — Objection  to  Evidence — NoNsmT. — 
If  the  cause  of  action  shown  by  the  evidence  is  somewhat,  but 
not  radically,  different  from  that  stated  in  the  complaint,  the 
objection  should  be  presented,  either  by  a  specific  objection  to 
evidence,  or  by  a  motion  for  nonsuit,  particularly  indicating 
the  precise  ground. 

Enforcement  of  Trust — Town -Site  Title — Patent  in  Trust  for 
Occupants — Bight  of  Co-Heirs  of  Occupant. — An  heir  of  one 
who  was  in  possession  of  a  town  lot  under  color  of  title,  and 
LXXXV.  OaL—l 
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who  was  one  of  the  class  for  whose  benefit  the  town-site  acts 
were  passed,  can  enforce  a  trust  for  his  moiety  of  interest 
against  a  co-heir  who  obtains  title  to  the  whole  lot  under  a 
patent  issued  "in  trust  for  the  several  use  and  benefit  of  the 
occupants  of  the  town  site  according  to  their  respective  in- 
terests/' and  may  enforce  such  trust  against  a  purchaser 
from  such  co-heir  with  notice  of  the  rights  of  the  plaintiff. 

Id. — ^Deed  of  Town  Lot — ^Assumed  Name  of  Grantee — Idkntitt. — 
The  fact  that  the  possessor  of  such  town  lot  became  the  oc- 
cupant under  a  deed  from  a  prior  occupant  made  to  her  as 
grantee  under  an  assumed  name,  by  which  she  was  known, 
instead  of  her  real  name,  is  unimportant,  and  cannot  affect 
her  rights  as  a  beneficiary  under  the  town-site  patent. 

in. — ^Notice  to  Pubohaseb  fboh  Co-heib — ^Reoobd  of  Deed  to  Oo- 
CUPANT. — ^The  record  of  such  deed  to  the  occupant  of  the 
town  lot  under  such  assumed  name  is  notice  to  a  subsequent 
purchaser  from  the  husband  of  the  grantee,  who  acquired 
the  title  to  the  whole  lot,  in  fraud  of  the  rights  of  plaintiff 
as  a  co-heir,  sufficient  to  put  such  purchaser  upon  inquiry  as 
to  the  true  condition  of  the  title,  and  he  is  chargeable  with 
notice  that  the  plaintiff  was  the  equitable  owner  of  one  half 
of  the  property,  if  the  evidence  shows  that  slight  inquiry 
would  have  apprised  him  of  that  fact. 

SecoNDABY  Evidence — ^Admission  of  Copt  of  Deed— Oenkrax.  Ob- 
jection.— The  admission  of  a  copy  of  a  deed,  without  account- 
ing for  the  original,  can  only  be  objected  to  on  the  ground 
that  the  copy  is  not  the  best  evidence,  and  a  general  objection 
is  insufficient 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Tehama  County,  and  from  an  order  denying  a  new  trial 

The  facts  are  stated  in  the  opinion  rendered  in  De- 
partment Two,  and  upon  the  former  appeals  therein  re- 
ferred to. 

John  F,  Ellison,  for  Appellant, 

The  complaint  states  only  a  cause  of  action  in  eject- 
menty  and  the  court  erred  in  denying  defendant's  motion 
to  strike  out  the  allegations  looking  to  equitable  relief. 
The  part  sought  to  be  stricken  out  shows  no  ground  for 
equitable  relief,  as  the  complaint  merely  alleges  "that 
said  certificate  of  title  [from  the  county  judge]  was  ob- 
tained by  said  Henry  Wasson  through  fraud  and  misrep- 
resentation, for  the  purpose  of  defrauding  the  plaintiff,*' 
and  alleges  no  facts  constituting  the  fraud.      (Kent  v. 
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Sn4/der,  80  Cal,  667 ;  Castle  v.  Bader,  28  CaL  76 ;  Odkloffid 
V.  Carpeniier,  21  CaL  661 ;  Simple  v.  Eager,  27  CaL  163.) 
The  former  appeal  did  not  estop  lie  defendant  from 
iTiaiatiTig  on  this  motion.  (Code  Civ.  Proa,  aeo.  468; 
McLeran  v.  Benton,  73  Cal.  329.)  Irrelevant  and  redun- 
dant matter  inserted  in  a  pleading  should  be  stricken 
out  (Code  CiV.  Proa,  sec  453;  Brown  v.  Aubrey, 
22  CaL  667 ;  Mora  v.  Leroy,  68  CaL  8 ;  Larco  v.  Casa- 
netuBva,  30  CaL  665;  Willson  v.  Cleveland,  30  Cal.  192; 
Coryell  v.  Cam,  16  CaL  567.)  If  separate  causes  of 
action  are  not  separately  stated  in  a  complaint^  the  com- 
plaint must  be  construed  as  stating  only  the  cause  of 
action  principally  intended.  (Sharp  v.  Miller,  64  CaL 
590.)  The  legal  title  being  in  the  defendant,  it  should 
control  in  ejectment,  and  the  motion  for  a  nonsuit  should 
be  sustained  on  that  ground.  (ClarJc  r.  Lockmood,  21  Cal. 
220;  Estrada  y.  Murphy,  19  CaL  248,  272;  O'ConneU  v. 
Dougherty,  32  Cal.  460 ;  Emeric  v.  Penniman,  26  CaL  123 ; 
Keruyon  v.  Qvinn,  41  CaL  325 ;  Perry  on  Trusts,  sec  218 ; 
Lanvrence  v.  Webster,  44  CaL  385 ;  Miller  v.  Dale,  44  CaL 
563.)  The  complaint  does  not  aver  that  defendant  had 
notice  of  any  fraud  before  his  purchase^  {Wyrick  v. 
Week,  68  CaL  8.)  The  original  deed  from  George  Staf- 
ford to  Ann  Watson  should  have  been  produced,  or  its 
absence  acocimted  for.  {Brown  v.  Orifjlth,  70  CaL  14.) 
A  deed  to  Ann  Watson  cannot  convey  any  interest  to 
Idonia  Eversdon.  A  deed  to  a  fictitious  person  does  not 
transfer  title.  (Barr  v.  Shroeder,  32  CaL  609.)  A  party 
in  searching  the  record  is  not  bound  to  go  back  to  the 
paramount  source  of  title,  to  discover  outstanding  claims 
or  equities  not  in  the  chain  of  paramount  title.  {Moore 
V.  Wilkinson,  13  CaL  488 ;  Beard  v.  Federy,  3  Wall.  478- 
491 ;  Stringer  v.  Young's  Lessee,  3  Pet.  343,  Bagnell  v. 
Broderick,  13  Pet  460.)  The  judgment  is  in  contradic- 
tion of  the  allegations  of  the  complaint,  and  cannot  he 
sustained.  (Von  Drachenfels  v.  Doolittle,  77  Cal.  296; 
Hicks  V.  Murray,  43  Cal.  521.     Mwndran  v.  Oovx,  51 
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Cal.   151    Sigourney  v.   Zellerbach,  55   Cal.   440;   Burke 
V.  Levy,  68  Cal.  32;  Heinlein  v.  HeObron,  71  Cal.  563.) 

Chipman  cfe  Oarter,  for  Respondent. 

A  cause  of  action,  though  insufficiently  stated,  cannot 
be  stricken  from  a  pleading;  the  matter  to  be  stricken 
out  must  be  irrelevant.  (Code  Civ.  Proc.  sec.  453;  Jack- 
son V.  Lebar,  53  Cal.  255.)  That  plaintiff  has  a  beneficial 
interest  in  one  half  the  town  lot  in  controversy,  and 
that  the  defendant  is  a  trustee  of  the  legal  title  to  that 
extent  for  plaintiff,  is  the  law  of  the  case.  (57  Cal.  144; 
65  Cal.  163,  166.)  That  the  defendant  must  allege  and 
prove  a  bona  fide  purchase  without  notice,  actual  or  con- 
structive, at  the  time  of  payment  of  the  purchase-money, 
is  the  law  of  the  case.  (65  Cal.  167.)  A  deed  may  be 
made  to  a  grantee  by  any  name  by  which  the  grantee 
is  known.  {Garwood  v.  Hastings ,  38  Cal.  222;  1  Devlin 
on  Deeds,  sec.  185.)  The  general  objection  that  the 
copy  of  the  deed  to  Ann  Watson  was  irrelevant,  imma- 
terial and  incompetent  does  not  include  the  specific 
objection  that  the  absence  of  the  original  had  not 
been  accounted  for.  (Thompson  v.  Thornton,  50  Cal. 
142;  KUer  v.  Kimhal  10  Cal.  268;  Martin  v.  Travers, 
12  Cal.  243;  Nightingale  v.  Scannell,  18  Cal.  323;  Coch- 
ran V.  O'Keefe,  34  Cal.  557;  Sneed  v.  Osborn,  25  Cal. 
627 ;  Owen  v.  Frink,  24  Cal.  177 ;  Gardiner  v.  Schmaelzle, 
47  Cal.  590;  Braly  v.  Reese,  51  Cal.  462;  Satterlee  v. 
Bliss,  36  Cal.  511;  Winans  v.  Hassey,  48  Cal.  637.) 

Works,  J. — This  case  was  affirmed  in  Department 
One,  and  a  rehearing  granted.  We  have  again  given  it 
our  careful  attention,  and  are  satisfied  that  the  correct 
conclusion  was  reached  on  the  former  hearing,  for  the 
reasons  stated  in  the  opinion  of  Commissioner  Hayne. 
It  was  claimed  in  the  petition  for  a  rehearing  that  the 
statute  of  1868  (Stats.  1867-68,  p.  489),  referred  to  and 
relied  upon  in  the  opinion  of  the  learned  commissioner 
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as  affording  notice  to  the  defendant  of  the  plaintiff's 
title,  was  not  the  one  under  which  the  deed  of  the  county 
judge  to  Wasson  was  made.  We  think  counsel  are  right 
in  this  contention,  and  that  the  wrong  statute  was 
referred  to  by  mistake.  But  in  our  opinion  this  does  not 
materially  affect  the  question  of  notice.  There  was  a 
deed  of  record  from  one  Stafford  to  Mrs.  Wasson,  by  the 
name  of  Ann  Watson,  before  her  marriage.  This  deed 
showed  the  conveyance  of  the  property  to  another  than 
the  defendant's  grantor,  Wasson,  and  was  sufficient  to 
put  him  upon  inquiry  as  to  the  true  condition  of  his 
title.  And  tlie  evidence  clearly  shows  that  a  very  slight 
degree  of  inquiry  and  diligence  would  have  apprised 
him  of  the  fact  that  the  plaintiff  was  the  equitable 
owner  of  one  half  of  the  property  in  controversy.  In 
all  other  respects  the  opinion  of  Commissioner  Hayne 
is  approved. 
Judgment  afSrmed. 

Patkbson,  J.,  Pox,  J.,  Sharpstein,  J.,  and  McPAa- 
LAND,  J.,  concurred. 

The  following  is  the  opinion  of  Commissioner  Hayne, 
above  referred  to,  rendered  on  the  25th  of  April,  1889 : — 

Haynb,  C. — The  material  facts  of  this  case  are  as  fol- 
lows: The  property  in  controversy  consists  of  several 
lots  in  the  town  of  Bed  Bluff.  For  several  years  before 
1865,  one  Stafford  was  in  xKtssession  of  these  lots.  In  1865 
he  made  a  deed  purporting  to  convey  them  to  a  woman 
who  was  then  known  by  the  name  of  Ann  Watson,  but 
whose  real  name  was  Idonia  Eversdon.  It  does  not  appear 
that  there  was  any  legal  change  of  name.  It  would  seem 
that  the  name  of  Ann  Watson  was  one  which  she  chose 
to  assume,  and  it  was  the  name  by  which  she  was 
known.  After  the  conveyance  from  Stafford,  she  lived 
upon  the  property  up  to  the  time  of  her  death,  in  1867. 
The  plaintiff,  who  was  her  ciiild,  lived  upon  the  property 
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with  her  mother.  These  facts  appear  clearly  and  with- 
out contradiction.  The  assertions  of  counsel  as  to  the 
insufficiency  of  evidence  appear  to  us  to  be  based  mainly 
on  the  difference  between  the  names  "Idonia  Eversdon" 
and  "Ann  Watson."  But  inasmuch  as  the  identity  of  the 
person  bearing  or  known  by  these  two  names  is  clearly 
established,  we  think  that  Uie  difference  of  name  is  un- 
important 

It  appears,  therefore,  that  the  mother  of  the  plaintiff 
was  an  inhabitant  of  the  town  of  Bed  Bluff,  and  was  in 
possession  of  the  property  under  color  of  title.  She  was 
therefore  one  of  the  class  for  whose  benefit  the  town-site 
acts  were  passed.  In  December,  1866,  she  married  one 
Henry  Wasson.  After  this  marriage,  she  and  her  child 
and  Wasson  lived  upon  the  property  until  her  death,  in 
1867.  She  is  not  shown  to  have  left  any  will  or  any 
other  heirs  than  the  plaintiff  and  Wasson.  Before  her 
marriage  with  Wasson,  viz.,  in  September,  1866,  the 
United  States  government  issued  a  patent  for  the  lands 
in  the  town  to  the  county  judge,  "in  trust,  for  the  several 
use  and  benefit  of  the  occupants  of  said  town  site  accord- 
ing to  their  respective  interests,"  and  after  her  death 
Wasson  applied  for  and  obtained  a  certificate  of  title  to 
the  whole  of  the  properly  in  his  own  name.  He  con- 
veyed to  one  Bryant,  and  he  conveyed  to  the  defendant, 
who  paid  valuable  consideration  for  the  property,  and 
who  had  no  notice  of  the  rights  of  the  plaintiff  other  than 
was  given  by  the  public  records. 

This  is  the  third  appeal.  The  first  trial  resulted  in  a 
judgment  for  the  defendant.  This  was  reversed,  the 
court  holding,  among  other  things,  that  the  complaint 
stated  a  good  cause  of  action  in  ejectment  Nothing  was 
said  concerning  the  rest  of  the  complaint  (67  Oal.  144.) 
The  second  trial  also  resulted  in  a  judgment  for  the  de- 
fendant, and  the  judgment  also  was  reversed.  (65  OaL 
163.)  TJpon  this  second  appeal  the  court  held  that  the 
plaintiff  and  Wasson  were  tenants  in  common,  and  that 
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the  title  acquired  by  him  under  ike  oounly  judge^s  cer- 
tificate inured  to  the  benefit  of  the  plaintiff;  in  other 
words,  that  Wasson  was  a  trustee  for  the  plaintiff  to  the 
extent  of  her  interest  in  the  property.  This  was  not  put 
apon  the  ground  of  any  false  representation  by  Wasson 
in  his  application  for  title,  but  upon  the  ground  of  the 
relation  which  existed  between  him  and  his  co-heir.  The 
court  further  held  that  the  records  were  sufficient  to  give 
notice  to  the  defendant  of  the  plaintiff's  rights.  The  third 
trial  resulted  in  a  judgment  for  the  plaintiff,  from  which, 
and  from  an  order  denying  a  motion  for  a  new  trial,  the 
defendant  appeals. 

There  are  several  matters  which  the  appellant  claims 
were  not  disposed  of  by  the  second  appeal. 

1.  It  is  contended  that  while  the  complaint  states  a 
cause  of  action  in  ejectment,  as  was  held  upon  the  first 
appeal,  it  does  not  state  a  cause  of  action  for  the  estab- 
lishment of  a  trust  The  complaint,  however,  containb 
more  than  a  cause  of  action  in  ejectment.  It  attempts 
to  show  that  the  certificate  of  the  county  judge  was  ob- 
tained by  fraud,  and  that  the  plaintiff  was  entitled  to  the 
whole  property,  instead  of  one  half  thereof,  which  was  the 
portion  which  the  court  held  upon  the  second  appeal  that 
she  was  entitled  to.  Now,  whatever  may  be  its  defects, 
we  think  that  its  sufficiency  as  a  complaint  to  establish 
the  trust  must  be  held  to  have  been  passed  upon  on  the 
second  appeaL  We  have  looked  into  the  transcript  and 
briefs  upon  that  appeal,  as  it  is  permissible  to  do  in  or- 
der to  ascertain  what  is  the  law  of  the  case  (see  McKirdwy 
V.  Tvitle,  42  CaL  676),  and  we  find  that  the  complaint 
here  is  the  same  as  that  then  before  the  court,  and  that 
the  same  argument  was  made  against  it  then  that  is 
made  now.  The  court  did  not  say  in  express  terms  that 
it  was  sufficient,  but  treated  it  as  stating  a  cause  of  action 
for  the  enforcement  of  a  trust;  for  it  would  not  have 
adjudged  that  upon  the  record  before  it  the  plaintiff  was 
entitled  to  the  beneficial  interest  in  one  half  of  the  prop- 
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erty,  if  the  only  cause  of  action  stated  in  the  complaint 
was  in  ejectment.  The  suflSciency  of  the  complaint  in 
this  regard,  therefore,  was  not  only  argued,  but  was  nec- 
essarily involved  in  the  decision.  {Reclamation  Dist.  v. 
Goldman,  65  Cal.  636.)  It  results  that  the  complaint 
must  now  be  regarded  as  stating  two  causes  of  action, — 
one  in  ejectment  and  one  for  the  establishment  of  a  trust. 
But  there  was  no  demurrer  for  misjoinder  of  causes  of 
action,  or  on  any  other  ground;  and  the  matter  could 
not  be  presented  by  a  motion  to  strike  out  part  of  the 
pleading.  And  if  it  be  true  that  the  cause  of  action 
shown  by  the  evidence  was  somewhat,  but  not  radically, 
diiferent  from  that  stated  in  the  complaint,  the  objection 
should  have  been  presented  either  by  a  specific  objection 
to  evidence,  or  by  a  motion  for  nonsuit  on  that  particular 
ground.  The  precise  ground  should  have  been  indicated, 
which  was  not  done. 

2.  It  is  contended  that  there  is  nothing  to  show  that  the 
defendant  had  notice  of  the  plaintiff's  rights  at  the  time 
he  purchased.  On  the  second  appeal  the  question  of 
notice  was  disposed  of  on  two  grounds.  It  was  held  in 
the  first  place  that  the  records  were  such  as  to  give  de- 
fendant constructive  notice  of  facts  sufScient  to  put  him 
on  inquiry,  and  in  the  second  place,  that  the  answer  was 
not  such  as  to  present  the  defense.  The  answer  having 
been  amended  in  the  particulars  indicated  by  the  court, 
the  question  is,  whether  the  records  were  such  as  to  put 
the  defendant  upon  inquiry.  The  decision  of  the  court 
in  this  regard  was  rested  upon  the  fact  that  the  record 
of  the  deed  from  Stafford  to  Ann  Watson  gave  notice 
that  she  had  a  claim,  and  that  the  written  application  of 
Wasson  for  the  certificate  of  title  showed  that  he  claimed 
as  her  heir.  The  court,  in  addition,  stated  that  the  de- 
fendant had  examined  the  records,  but  whether  he  had 
or  not  is  certainly  immaterial.  Besides  this,  the  defend- 
ant expressly  admits  that  he  had  the  records  examined. 
If  the  record  before  us  shows  these  two  facts,  the  decis- 
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ion  upon  the  former  appeal  is  conclusive.  The  written 
application,  however,  is  omitted  from  the  record,  the 
respondent  says,  through  inadvertence;  but  as  a  matter 
of  course  we  must  take  the  record  as  we  find  it.  In  this 
regard,  it  might,  perhaps,  be  argued  that  the  burden  of 
proof  to  show  that  he  had  no  notice  is  on  the  defendant 
It  was  held  on  the  second  appeal  that  he  must  plead  the 
want  of  notice.  And  it  has  been  said  that  the  burden  of 
proof  of  want  of  notice  is  on  the  party  setting  it  up. 
(See  Long  v.  DoUarhide,  24  Cal.  227.)  But  while  this  is 
certainly  true  as  to  the  payment  of  value,  we  are  not 
sure  whether  it  is  true  as  to  the  want  of  notice  (see 
Shotwell  y.  Harrison,  22  Mich.  419)  ;  and  we  express  no 
opinion  in  regard  to  it.  For  we  think  that  upon  the 
record  before  us  the  fact  must  be  taken  to  be  that  the 
defendant  had  notice  that  Wasson  claimed  as  tbe  heir  of 
his  wife.  The  county  judge's  certificate,  which  conveyed 
the  legal  title,  and  under  which  the  defendant  claims, 
contains  the  following  recital:  "Henry  Wasson,  having 
duly  made  claim  and  application  in  writing,  by  his  oath 
to  me,  under  the  last-named  act,"  etc.  The  defendant 
therefore  had  notice  that  a  written  application  was  in 
fact  filed  by  Wasson ;  and  having  been  once  filed,  it  will 
be  presumed  to  have  been  on  file  at  the  time  the  defend- 
ant purchased.  Now,  the  law  under  which  the  application 
was  made  requires  that  it  shall  state  "the  facts  consti- 
tuting the  possession  or  right  of  possession  of  the  claim- 
ant" (Laws  1867-68,  p.  489,  sec.  7)  and  inasmuch  as 
the  judge  granted  the  application,  it  must  be  presumed 
to  have  been  regular  in  form,  and  consequently  to  have 
stated  the  facts  constituting  Wasson's  right  of  possession. 
But  the  only  right  of  possession  which  he  had,  and 
apparently  the  only  one  which  he  claimed,  was  as  the 
heir  of  his  wife.  And  it  must  be  presumed  that  he 
stated  the  one  which  he  had,  and  not  some  one  which 
he  did  not  have  or  claim;  for  if  he  did  not  state  the 
facts  truly,  he  would  have  been  guilty  of  perjury,  which 
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will  not  be  presumed.  The  presumption  of  innocence  is 
strong,  and  has  been  held  to  overcome  even  the  presump- 
tion of  life.  (Montgomery  v.  Bev<ms,  1  Saw.  653.)  It 
is  rather  to  be  presumed  that  the  county  judge  mistook 
the  law,  than  that  Wasson  conmiitted  perjury  in  stating 
'he  facts.  If  he  stated  the  facts  truly,  the  application 
on  file  showed  that  he  claimed  as  heir  of  his  wife.  And 
hence  it  must  be  held,  upon  the  record  before  us,  that  the 
defendant  had  notice  that  Wasson  claimed  through  his 
wife.  This  brings  the  case  within  the  decision  upon  the 
second  appeal,  which  is  the  law  of  the  case. 

3.  It  is  contended  that  the  court  erred  in  admitting 
in  evidence  the  copy  of  the  deed  from  Stafford  to  the 
mother  of  the  plaintiff  without  accounting  for  the  origi- 
nal. The  exclusion  of  such  a  document  would  have  to 
be  placed  upon  the  ground  that  the  copy  was  not  the 
best  evidence.  But  the  objection  was  not  made  upon 
this  ground,  and  a  general  objection  is  insufficient. 
(Brady  v.  Reese,  51  Cal.  462.)  If  a  specific  objection  had 
been  made,  the  defendant  might  have  accoimted  for  the 
original. 

The  other  matters  do  not  require  special  notice.  We 
therefore  advise  that  the  judgment  and  order  appealed 
from  be  affirmed. 

Beloheb,  0.  0.,  and  Footb,  0.,  concurred. 

The  CouET. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed* 

Beatty,  0.  J.,  dissenting. — ^I  dissent  from  the  con- 
clusion that  the  defendant  had  notice,  actual  or  construc- 
tive, of  plaintiff's  equity  at  the  time  of  his  purchase. 
Upon  this  point  the  evidence  in  the  record  before  us 
differs  materially  from  that  presented  on  the  second 
appeal.  (65  Cal.  167.)  And  I  do  not  understand  it  to 
have  been  held  in  that  case  that  constructive  notice  of  the 
deed  to  plaintiff's  mother,   and  of  Wasson's  application 
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for  patent,  was  impvied  to  defendant  by  leason  mereljr  of 
their  existence  as  records.  It  was^  as  I  understand  the 
opinion,  decided  that  he  had  actual  knowledge  of  these 
records,  and  that  this  was  sufficient  to  put  him  on  in- 
quiry, which  would  have  informed  him  of  plaintiff's  rights. 
In  this  record,  evidence  of  actual  notice  of  the  deed  and 
application  is  wanting. 

The  judgment  and  order  should,  in  my  opinion,  be  re 
versed. 


lNo.  13768.    In  Bank.— July  14,  1890.1 

WENCESLAO  LOAIZA,  Petitioneb,  v.  SUPERIOI 
COUET  OF  THE  CITY  AND  COUNTY  OF  SA3^ 
FRANCISCO,  Respondent. 

Rescission  op  Contract  Made  in  This  Statb — ^Pbaudulent  Sau 
OF  Pbopertt  in  Mexico — Jurisdiction. — ^Where  it  appears  thai 
a  contract  was  made  In  this  state  for  the  purchase  of  minina 
property  in  Mexico,  for  which  a  deed  was  given  and  posses- 
sion delivered,  hut  the  purchase-money  for  which  was  paid 
and  has  heen  invested  In  this  state,  It  appearing  that  the 
larger  part  of  the  consideration  consists  of  notes  of  a  citizen 
of  this  state  payable  therein  to  a  resident  thereof,  the  courts 
of  this  state  have  jurisdiction  of  an  action  to  rescind  such 
contract  and  to  cancel  such  notes  and  mortgage,  on  the 
ground  of  fraud  in  the  sale  of  the  property. 

Id. — ^EJxEcuTOBT  Contracts — Law  of  Place. — Such  notes  and  mort- 
gage are  executory  contracts,  which,  if  rescinded  at  all,  may 
be  rescinded  according  to  the  laws  of  the  state  where  they 
were  made  and  where  they  were  to  be  executed. 

Id. — Object  of  Action — CJondition  of  Rescission — ^Restoration  of 
Pbopertt  in  Mexico. — ^The  real  object  of  such  action  being 
to  rescind  the  executory  contracts  made  in  this  state,  and 
to  have  the  court  use  its  compulsory  process  only  to  affect 
property  within  its  jurisdiction,  it  is  no  objection  to  the 
granting  of  the  relief  sought  that  property  in  Mexico  is  to 
be  restored  and  re-deeded  to  the  defendants,  in  accordance 
with  the  laws  of  Mexico,  as  a  condition  of  the  equitable  re- 
lief granted. 

Id. — ^Non-residence  of  Plaintiffs — Foreign  Ck)BF0BATi0NS  —  Sub- 
mission to  Jurisdiction — Cokpliancb  with  Condition  of  Re- 
lief.— The  non-residenoe  of  the  plaintiffs  in  such  action,  and 
the  fact  that  they  are  foreign  corporations,  is  no  objection 
to  the  granting  of  the  equitable  relief  sought,  as  by  becoming 
suitors  here  the  plaintiffs  have  voluntarily  submitted  them- 
selves to  the  jurisdiction  of  the  courts  of  this  state,  and 
must  comply  with  all  conditions  which  may  be  attached  to 
the  relief  awarded. 
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Id. — NON-RBSIDENCB    OF    PbINCIPAI.   DEFENDANTS  —  SEBVICB    BY    PUB- 

LIGATION — Pboceedino  IN  Rbm. — The  fact  of  the  non-residence 
of  the  principal  defendants,  and  that  no  service  of  summons 
can  be  made  upon  them  in  this  state  otherwise  than  by  pub- 
lication, cannot  deprive  the  court  of  Jurisdiction  over  a  pro- 
ceeding substantially  in  rem,  to  adjudge,  if  the  proofs  shall 
warrant  It,  that  the  consideration  paid  in  this  state  for 
property  in  Miexico  was  procured  by  fraud,  and  to  order  so 
much  of  the  money  and  property  as  remains  within  this 
state,  and  has  been  impounded  by  the  court,  to  be  delivered 
up,  and  to  cancel  the  securities  and  executory  contracts 
which  were  made  and  are  payable  in  this  state. 

Id. — Vaijmtt  of  Ck)NTBACT8 — ^Presumption  as  to  Law  of  Mkzioo. 
— ^Until  the  contrary  Is  made  to  appear,  it  will  be  presumed 
that  the  law  of  Mexico  upon  the  subject  of  the  validity  of 
contracts  and  the  rescission  of  invalid  contracts  is  the  same 
as  the  law  of  this  state. 

Id. — ^BssENTiALB  OF  Vald)  Cont&act — ^Fbeb  Consent. — ^To  consti- 
tute a  contract,  there  must  be  parties  capable  of  contracting, 
consent,  a  lawful  object,  and  a  suflldent  consideration;  and 
the  consent  must  be  free  mutual,  and  communicated  by  each 
to  the  other  and  must  not  be  induced  by  fraud  undue  influ- 
ence, or  mistake,  else  it  is  not  free,  and  the  contract  may 
be  rescinded  by  the  parties. 

Id. — Ck>NSENT  PbOCUBED  BT  F^BAUD — MiSBEPBESENTATIONS  OF  VaLXTB 

OF  Land  Pubchased. — ^When  the  consent  of  purchasers  to 
make  a  purchase  of  land,  and  to  deliver  moneys  and  securi- 
ties in  consideration  thereof,  is  procured  by  fraudulent  mIS' 
representations  as  to  the  value  of  the  land,  knowingly  made 
by  the  vendor,  and  would  not  have  been  given  but  for  such 
fraud,  there  is  no  valid  and  binding  contract  between  the 
parties,  and  it  may  be  rescinded  by  the  defrauded  party. 

Id. — ^E2leotion  of  Remedy  by  Pubchaseb — Damages — Rescission — 
JuBisDicTioN. — In  such  case,  the  purchaser  may  elect  either 
to  rescind  the  contract,  or  to  ratify  it  and  sue  for  damages, 
though  he  cannot  obtain  a  valid  Judgment  for  damages  with- 
out personal  service  or  appearance  of  the  defendants;  but 
if  he  elects  to  rescind,  he  may,  upon  and  after  rescission,  sue 
an  absent  defendant  to  enforce  the  rescission,  so  far  an  the 
means  of  enforcing  it  are  within  the  Jurisdiction  of  the  court 

Id. — Consent  to  Rescission. — It  does  not  require  the  mutual  con- 
sent of  the  parties  to  rescind  a  contract  for  fraud  or  mistake; 
but  either  party  may  rescind  when  consent  was  given  by 
mistake  or  obtained  by  fraud. 

Id.— CoMFUcnoN  of  Rescission  —  Offer  of  Restitution  by  Pub- 
chaseb—  Notice  of  Rescission. — ^An  offer  by  a  purchaser, 
whose  purchase  was  Induced  by  fraud  of  the  vendor,  to  re- 
store everything  of  value  received  under  the  contract  of  pur- 
chase, whether  such  ofter  is  accepted  or  not,  accompanied  by 
a  prompt  and  proper  notice  of  the  rescission,  makes  the 
rescission  complete. 

I:). — ^Bnfobcement  of  Rescission  by  Pubchaseb — Secubino  Re- 
sults against  Non-hesident  Vendors. — After  the  rescission 
has  been  completed,  the  purchaser  may  seek  the  aid  of  a 
court  of  competont  Jurisdiction,  notwithstanding  non-resi- 
dence of  the  vendors,  to  secure  the  results  and  fruits  of  the 
rescission,  in  the  restoration  of  moneys  and  things  of  value 
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Kiveu  in  consideration  of  the  purchase,  in  so  far  as  they  are 
ear-marked,  so  that  they  can  he  traced  and  identified,  and 
are  ^  ithin  the  Jurisdiction  and  possession  of  the  court  whose 
aid  is  sought 

Id. — ^Apfointmeivt  op  Rbcciveii — ^Jitbisdiction. — ^The  superior  court, 
having  general  Jurisdiction  to  enforce  such  a  rescission*  has 
jurisdiction  to  appoint  a  receiver  of  the  moneys  and  securi- 
ties in  this  state  which  the  purchaser  claims  should  he  re- 
stored. Such  appointment  does  not  affect  the  title  to  the 
property  inYolved,  hut  simply  preserves  it,  and  keeps  it  within 
the  Jurisdiction  of  the  court,  until  the  rights  of  the  parties 
can  he  determined. 

Ckbtiobaiii — Review  of  Appointment  of  Receiver. — ^Where  the  su- 
perior court  baa  Jurisdiction  to  appoint  a  receiver,  error  In 
the  exercise  of  that  Jurisdiction  can  only  be  reviewed  on 
appeal,  and  not  by  certiorari. 

Wbit  of  review  from  the  Supreme  Court  to  the  Su- 
perior Court  of  the  city  and  county  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  court 

Page  £  Eells,  P.  O.  Oalpin,  Wihon  &  Wilson,  E.  W. 
McKinstry,  and  Stardy,  Stoney  &  Hayes,  for  petitioner. 

There  can  be  no  jurisdiction  of  a  personal  action  with- 
out personal  service  of  process  upon  the  party  defendant 
within  the  territorial  limits  of  the  state.  {Hart  v.  8anr 
8om,  110  U.  S.  151 ;  Pennoyer  v.  Neff,  95  U.  S.  722 ;  CooJc- 
ney  v.  Anderson,  1  De  Qex,  J.  &  S.  380 ;  Bearing  v.  Bank 
of  Charleston,  6  Ga.  497;  Adams  v.  Lamar,  5  Ghu  87; 
Boswell  V.  Otis,  9  How.  336 ;  Bischoff  v.  Wethered,  9  Wall. 
812 ;  Picquet  v.  Swan,  6  Mason,  35 ;  Knowles  v.  Oaslight 
Co.,  19  Wall.  68;  Galpin  v.  Page,  18  Wall.  369;  Belcher 
V.  Chambers,  63  Cal.  636;  Mudge  v.  Steinhart,  78  Cal, 
34;  Anderson  v.  Ooff,  72  Cal.  ^&\  Spurr  v.  ScovUle,  67 
Mass.  679 ;  Harding  v.  AUen,  9  Me.  140 ;  23  Am.  Dec. 
549 ;  Todd  v.  Kerr,  42  Barb.  317 ;  Mansfield  v.  Mclntyre, 
10  Ohio,  29;  McEwen  v.  Zimmer,  38  Mich.  766;  31 
Am.  Rep.  332 ;  Bates  v.  Chicago  etc.  R'y  Co.,  19  Iowa, 
261 ;  Scott  Y.  Nolle,  72  Pa-  St  116 ;  13  Am.  Eep.  663 ; 
Lutz  V.  Kelly,  47  Iowa,  307 ;  Buchanan  v.  Rwcher,  9  East, 
194;  Elys  Appeal,  70  Pa.  St  311.)  Equity  jurisdiction 
is  in  personam,  and  not  in  rem,  and  can  only  be  entertained 
where  necessary  parties  defendant  are  within  the  jurisdic- 
tion.  {Hart  V.  Sansom,  110  TJ.  S.  164:  Anderson  v.  Ooif, 
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72  Cal.  73 ;  MUchell  v.  Bvnch,  2  Paige,  606 ;  22  Am.  Dec. 
669 ;  Spiurr  v.  Scoville,  67  Mass.  679 ;  Shields  v.  Barrow^ 

17  How.  136;  Barney  v.  Baltimore  City,  6  Wall.  284; 
Kibon  V.  B.  R.  Co,,  16  Wall.  450 ;  Adams  v.  Lamar ,  5  Ga. 
92;  Cla/rk  v.  Hammett,  27  Fed.  Rep.  339 ;  Guy  v.  Eaton, 
27  La.  Ann.  166;  Mallon  v.  Hinde,  12  Wheat  193;  Fof- 
kins  V.  Holmmu,  16  Pet  57 ;  Story  Eq.  PI.,  sec.  81 ;  Mead 
V.  Merritt,  2  Paige,  402 ;  Northern  Indiana  R.  R.  Co.  v. 
Michigan  Cervtral  R.  R.  Co,,  15  How.  242;  BosweU's 
Lessee  v.  Otis,  9  How.  348 ;  Picqwet  v.  Swan,  5  Mason, 
35 ;  Story  on  Conflict  of  Laws,  sees.  548  et  seq. ;  Story's 
Eq.  PL,  see,  489 ;  Story* s  Eq.  Jnr.,  sec.  744  a ;  Wheaton 
on  International  Law,  sees.  Ill,  140;  Cooley  v.  Scarlett, 
38  HL  318 ;  87  Am.  Dec.  298 ;  Brine  v.  Ins.  Co.,  96  U.  S. 
635 ;  Watts  v.  Waddle,  6  Pet.  401 ;  Freeman  v.  Alderson, 
119  U.  S.  188 ;  Foley  v.  Maillardet,  1  De  Gex,  J.  &  S. 
390;  W.  U.  Tel.  Co.  v.  P.  £  A.  Co.,  49  HI.  92;  Penn.  v. 
Haywa/rd,  14  Ohio  St  302 ;  Morris  v.  Remington,  1  Pars. 
Cas.  387 ;  Wood  v.  Warner,  16  N.  J.  Eq.  81 ;  Waterhouse 
V.  Stamfield,  9  Hare,  233 ;  Livingston  v.  Jefferson,  1  Brock. 
208;  Waterman  on  Specific  Performance,  sees.  48,  49,  p. 
64;  Ward  v.  Arredondo,  1  Hopk.  Ch.  213.)  A  bill  to  re- 
scind a  contract  is  a  proceeding  in  personann.  (Shields  v. 
Barrow,  17  How.  136.)  Rescission  must  be  complete  and 
total  as  to  all  the  parties,  and  cannot  be  partial.  (Bohail 
V.  Diller,  41  Cal.  633 ;  Purdy  v.  BuLlard,  41  Cal.  448 ;  1 
Wharton  on  Contracts,  sec.  291 ;  Cromwell  v.  Wilkinsw*., 

18  Lid.  365 ;  Alcorn  v.  Harmonson,  2  Blackf.  235 ;  Miller 
V.  Sieen,  30  Cal.  407;  89  Am.  Dec.  124;  Pearsol  v. 
Chapin,  44  Pa.  St.  17.)  An  action  to  reach  property 
by  a  proceeding  qna^si  in  rem  can  only  be  entertained  as 
expressly  authorized  by  statute.  (Mudge  v.  Steinhart,  78 
Cal.  34;  Fetch  v.  Hooper,  119  Mass.  52;  Hart  v.  Swnr 
som,  110  U.  S.  155 ;  BosweU's  Lessee  v.  Otis,  9  How.  348 ; 
Cooley  on  Constitutional  Limitations,  404;  Coleman's 
Appeal,  75  Pa.  St  441;  Well's  Jurisdiction  of  Courts, 
78,  79.)     Courts  have  no  jurisdiction  beyond  their  own 
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sovereignty.  (Bimelar  v.  Dawson,  4  Scam.  642 :  89  Am 
Dec  430;  Pennoyer  v.  Neff,  96  U.  S.  727;  Belcher  v. 
Ohambers,  63  Cal.  635 ;  Peabody  v.  Haimlton,  106  Mass. 
220 ;  Ewer  v.  Coffin,  1  Cush.  23 ;  48  Am.  Dec  687 ;  Love- 
joy  Y.  Albee,  33  Me.  414;  64  Am.  Dec.  634.)  The  decree 
of  this  court  is  impotent  to  affect  the  title  to  lands  in 
Mexico.  (Cooley  v.  Scarlett,  38  111.  316;  87  Am.  Dec. 
298;  Matthasi  v.  Oalitzen,  L.  R.  18  Eq.  34^0;  Blake  v. 
Blake,  18  Week.  Eep.  944;  Norris  v.  Chambers,  29  Beav. 
246 ;  Cookney  v.  Anderson,  31  Beav.  452 ;  Mosby  v.  Biw- 
row,  62  Tex.  396 ;  White  v.  White,  7  Gill  &  J.  210;  Page 
r.  McKee,  3  Bush,  135 ;  96  Am.  Dec.  201 ;  Watts  v.  Wad- 
high,  6  Pet.  400;  Paschal  v.  Acklin,  27  Tex.  178;  Whar- 
ton on  Conflict  of  Laws,  sees.  278,  288,  808 ;  Story  on  Con- 
flict of  Laws.  sees.  414,  551 ;  Stor/s  Eq.  Jur.,  sec.  744  a; 
Beach  on  Receivers,  p.  19,  sec.  18 ;  Davis  v.  Headley,  22  N. 
J.  Eq.  115;  Brine  v.  Ins,  Co.  96  TJ.  S.  635;  Lindley  v. 
O'BeiUy,  16  Atl.  Rep.  380 ;  Morris  v.  Remington,  1  Pars. 
Cas.  387.)  Non-residents  of  a  state  cannot  therein  sue 
non-resident  foreigners  in  regard  to  contracts  made  with- 
out the  state.  (Smith  v.  MviuaZ  Ins,  Co.,  14  Allen,  886 ; 
WiUiston  v.  Michigan  Southern  E.  R.  Co.,  18  Allen,  400 ; 
Matthaei  v.  Oalitzen,  L.  R.  18  Eq.  340.)  Unless  jurisdic- 
tion can  be  had  against  the  non-resident,  the  court  cannot 
proceed  against  a  mere  stake-holder  in  the  state.  (MatHhaei 
V.  Oalitzen,  L.  R.  18  Eq.  340 ;  WiUiston  v.  Michigan  etc. 
R.  R.  Co.,  13  Allen,  400 ;  Cookney  v.  Anderson,  1  De  Qex, 
J.  &  S.  366;  Foley  v.  Maillaa-det,  1  De  Qex,  J.  &  S.  890; 
Norris  v.  Chancers,  29  Beav.  246;  Molony  v.  Dows,  8 
Abb.  Pr.  816.)  The  court  had  no  jurisdiction  to  appoint 
a  receiver,  as  it  has  no  power  to  render  a  final  decree  in  the 
action,  and  no  jurisdiction  merely  to  appoint  a  receiver  is 
conferred  by  statute.  (Beach  on  Receivers,  2, 6, 10, 12, 62 ; 
French  Bamk  Case,  53  Cal.  553;  Fellow  v.  Herman,  13 
Abb.  Pr.,  K  S.  1 ;  Gay  v.  Eaton,  27  La.  Ann.  166.)  The 
choses  in  action  of  the  Aguayos  must  be  regarded  as  fol- 
lowing their  domicile  in  Mexico.     (Booth  v.  Clark,  17 
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How.  880 ;  McKean  v.  Covnty  of  Northampton,  49  Pa.  St. 
619 ;  Whitsell  v.  Coitnty  of  Northampton,  49  Pa.  St  526.) 
The  jurisdiction  of  the  court  cannot  be  extended  by  a  re- 
ceiver.    (Beach  on  Receivers,  5,  62,  64;  Booth  v.  Clark, 

17  How.  822;  Mosby  v.  Burrow,  62  Tex.  403;  Edwards 
on  Eeceivers,  8 ;  Shww  v.  Short,  6  L.  J.,  N.  S.,  79.) 

WUlicun  F.  Herrin,  for  Eespondent. 

A  non-resident  plaintiff  suing  in  equity  submits  to 
the  jurisdiction  of  the  court,  and  may  be  compelled  to 
comply  with  conditions  of  equitable  relief.  (Cleveland 
V.  BurrUl,  26  Barb.  632.)  A  proceeding  against  prop- 
erly is  substantially  in  rem,  and  may  be  either  by  at- 
tadmient  or  bill  in  chancery,  and  the  service  may  be 
by  publication  in  either  case,  thou^  the  defendant  is  not 
bound  beyond  the  property  in  question.  {BosweWs 
Lessee  v.  Otis,  9  How.  348 ;  Cooper  v.  Reynolds,  10  Wall. 
818 ;  Oalpin  v.  Page,  8  Saw.  124,  126 ;  Pennayer  v.  Neff, 
96  U.  S.  727;  Windsor  v.  McVeigh,  98  U.  S.  279;  Held- 
fitter  V.  Elizabeth  Oil  Co.,  112  U.  S.  301,  802-^  Martin  v. 
Pond,  80  Fed.  Eep.  16 ;  Palmar  v.  McCormick,  28  Fed. 
Rep.  641 ;  Felch  v.  Hooper,  119  Mass.  62 ;  QuaH  v.  Ah- 
bett,  102  Ind.  233.)  This  suit  is  to  enforce  a  trust  ex 
m/deficio,  concerning  specific  property  within  the  juris- 
diction of  the  court  (Civ.  Code,  sec  2224;  Pomeroy*s 
Eq.  Jur.,  sec.  1068;  Felch  v.  Hooper,  119  Mass.  62.) 
Specific  performance  and  rescission  are  governed  by  the 
same  principles,  and  the  court  may  render  an  effectual 
decree  where  either  the  parties  or  the  subject-matter,  or 
so  much  thereof  as  is  sufficient  to  enable  the  court  to  en- 
force its  decree,  is  within  the  jurisdiction  of  Ihe  court 
(Rovrke  v.  McLaughlin,  88  CaL  196;  Felch  v.  Hooper, 
119  Mass.  68;  Ward  v.  Arredondo,  1  Hopk.  Ch.  218;  14 
Ahl  Dec.  643 ;  Matteson  v.  Scofield,  27  Wis.  671-)  A 
contract,  though  made  without  the  state,  between  non-resi- 
dents, may  be  set  aside,  if  it  affects  property  in  the  state. 
(Quart  V.  Abbett,  102  Ind.  283;  62  Ahl  Rep.  662.)  A 
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defendant  served  with  summons  by  publication  must  be 
deemed  before  the  court  for  all  purposes,  except  the 
rendition  of  a  personal  judgment.  {King  v,  Vaofice,  46 
Ind.  251 ;  Martin  v.  Pond,  30  Fed.  Eep.  16.)  A  court  of 
equity  may  compel  a  reconveyance  of  lands  situated  abroad, 
according  to  the  lex  loci  rei  sUcb.  (Cleveland  v.  Burr'dl, 
25  Barb.  652 ;  Mitchell  v.  Bvjnch,  2  Paige,  606 ;  22  Am. 
Dec.  669;  Siitphen  v.  Fowler,  9  Paige,  280;  Masire  v. 
Waits,  6  Cranch,  148,  168 ;  De  Klyn  v.  WaJthina,  8  Sand. 
Ch.  185 ;  Mead  v.  Merriit,  2  Paige,  402 ;  Pingree  v.  Coffin, 
12  Mass.  304,  305.)  The  law  of  Mexico  must  be  pre- 
sumed to  be  the  same  as  the  law  of  California,  until  the 
contrary  is  made  to  appear.  (Wharton  on  Conflict  of 
Laws,  sec.  779;  Hill  v.  Origsby,  36  Cal.  656;  Marsters  v. 
Lash,  61  Cal.  622 ;  Shumway  v.  Leakey,  67  Cal.  460 ;  Lux 
V.  Haggin,  69  Cal.  380,  381;  Norris  v.  Harris,  16  Cal. 
226,  263-255 ;  HicJcman  y.  Alpaugh,  21  Cal.  226.)  A  re- 
ceiver may  be  appointed  against  a  non-resident  defend- 
ant before  answer.  (Malcolm  v.  Montgomery,  2  MoUoy, 
500.)  A  receiver  will  be  appointed  where  the  possession 
of  property  has  been  obtained  by  fraud.  (High  on  Ee- 
ceivers,  sec.  566 ;  Beach  on  Receivers,  sec  483 ;  Huguenin 
V.  Baseley,  13  Ves.  Jr.  105;  Stilwell  v.  Wilkins,  Jacob, 
280 ;  Mitchell  v.  Barnes,  29  Hun,  195.)  A  court  of  equity 
may  appoint  a  receiver,  and  order  an  agent  of  a  defend- 
ant to  deliver  specific  property  in  controversy  to  the  re- 
ceiver. (Ex  parte  Cohen,  5  Cal.  496.)  A  receiver  may  be 
appointed  without  notice  when  irreparable  injury  would 
result  from  delay,  or  the  defendant  is  out  of  the  jurisdic- 
tion. (People  V.  Norton,  1  Paige,  17 ;  Verplwnck  v.  Mer- 
cantile Ins.  Co.,  2  Paige,  450.) 

B.  8.  MesicJe,  also,  for  Respondent 

So  far  as  concerns  rcscis«?ion,  the  vendees  had  already 
accomplished   it  before   suit.      (Civ.    Code,   sees.    1689, 
1691.)     They  are  entitled  to  restitution  under  the  re- 
scinded contract     (Civ.  Code,  see.  712.)     Their  prop- 
LXXXV.  Cal.— 2 
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erty  is  held  by  defendants  as  involuntary  trustees.  (Civ. 
Code,  sees.  2217-2243.)  The  getting  back  of  what  plain- 
tiffs gave  under  the  rescinded  contract  involves  the 
right  to  the  aid  of  equity  and  the  appointment  of  a 
receiver.  (Duff  v.  Duff,  71  CaL  638,  634;  Ex  parte 
Cohen,  5  Cal.  496 ;  Code  Civ.  Proc,  sec.  664,  subd.  6.)  A 
receiver  is  more  readily  appointed  by  a  court  of  equity 
to  take  possession  of  personal  properly  than  to  interfere 
with  the  possession  of  real  estate,  for  the  reason  that 
the  one  is  movable  and  may  be  lost^  while  the  other  is 
immovable.  (High  on  Eeoeivers,  2d  ed.,  sec.  654.)  Ee- 
ceivers  have  often  been  appointed,  not  only  because  the 
property  in  question  was  in  danger  of  being  lost^  but  be- 
cause a  trustee  was  out  of  the  jurisdiction  of  the  court, 
as  was  done  in  Noad  v.  Blockhouse,  2  Tounge  &  C.  629. 
(Smith  V.  Smith,  10  Hare,  appendix,  p.  71;  Malcolm  v. 
Montgomery,  2  MoUoy,  500.  See  High  on  Eeceivers,  2d 
ed.,  sees.  40,  41.)  In  equity,  seizure  by  a  receiver  is  the 
equivalent  of  seizure  by  writ  of  replevin  or  by  attach- 
ment (McLane  v.  PlacervUle  B.  B.  Co.,  66  Cal.  616.) 
Jurisdiction  exists  in  the  place  where  the  property  i& 
found.  (Woolsey  on  International  Law,  sec.  71,  p.  115.) 
Property  may  be  bound  by  a  decree  in  equity  without 
actual  service  of  process.  (EeidrUter  v.  Elizabeth  Oil 
Cloth  Co.,  112  U.  S.  800-302.) 

Fox,  J. — ^This  is  a  proceeding  for  a  writ  of  review 
to  set  aside  certain  proceedings  in  the  superior  court  of 
the  city  and  county  of  San  Francisco,  Levy,  J.,  in  an 
action  there  pending,  wherein  the  Oro  Grande  Company, 
Limited,  and  the  Globe  Mining  Syndicate,  Limited,  are 
plaintiffs,  and  Manuel  Aguayo,  Leocadio  Aguayo,  and 
W.  Loaiza,  are  defendants,  and  in  which  action  such  pro- 
ceedings have  been  had  as  that  orders  for  injunction  pen- 
dente lite,  and  appointing  a  receiver,  have  been  made,  the 
plaintiff  here  claiming  that  in  that  case  the  court  had  no 
jurisdiction  for  such  proceeding,  and  praying  that  the 
orders  aforesaid  be  vacated  and  set  aside. 
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In  the  action  whereof  the  proceedings  are  sought  here 
to  be  reviewed,  both  the  plaintiffs  are  foreign  corpora- 
tions organized  under  the  laws  of  and  resident  in  Eng- 
land, and  the  defendants  Manuel  and  Leocadio  Aguayo 
are  both  citizens  and  residents  of  the  republic  of  Mexico, 
absent  from  this  state,  the  defendant  Loaiza  (plaintiff 
herein)  being  the  only  one  of  all  the  parties  residing  in 
this  state,  and  the  complaint  showing  upon  its  face  that 
he  is  a  simple  stake-holder  in  the  premises.  The  relief 
sought  is  in  favor  of  artificial  persons  resident  in  Eng- 
land, and  against  natural  persons  citizens  and  resident 
in  Mexico.  As  between  such  parties,  it  being  conceded 
that  personal  service  of  process  has  not  been  made  upon 
any  of  the  defendants  except  Loaiza,  and  that  he  is  a 
mere  stake-holder,  it  is  claimed  that  the  courts  of  this 
state  have  not  and  can  have  no  jurisdiction.  And  the 
whole  question  to  be  resolved  in  this  proceeding  is  that 
one  of  jurisdiction.  If  the  court  has  jurisdiction,  then 
the  errors,  if  any,  which  have  been  or  may  be  committed 
are  reviewable  only  on  appeal. 

Looking  into  the  record,  which  has  been  sent  up  on 
return  to  the  writ  issued  herein,  the  following  facts,  briefl}' 
stated,  appear, — it  being  understood  that  no  answer  has 
been  made  to  the  complaint  filed  in  the  court  below,  and 
that  for  the  purposes  of  this  proceeding  the  allegations  of 
the  complaint,  affidavits,  and  deposition  filed  are  neces 
sarily  taken  as  true : — 

In  1887-89  the  defendants  Manuel  and  Leocadio 
Aguayo,  brothers,  were  partners,  owners,  and  in  posses 
sion  of  certain  mining  properties  and  other  adjuncts 
thereto  situate  in  the  state  of  Sonora,  in  Mexico,  and 
bonded  the  same  for  sale;  that  during  this  period  of 
time,  and  with  a  view  to  effecting  sale  thereof,  certain 
mining  experts  were  called  upon  to  make,  and  did  make, 
an  extensive  and  critical  examination  of  the  mines  and 
mining  property,  as  a  basis  for  and  upon  the  basis  of 
which  they  made  reparto  as  to  the  character  and  value 
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of  the  properties;  that  they  were  engaged  for  several 
weeks  in  taking  samples  of  earth,  rock,  and  ores  from 
the  mines,  and  making  assays  thereof;  that  during  all 
the  time  they  were  engaged  in  taking  such  samples,  the 
Aguayos,  for  the  purpose  of  insuring  high-grade  returns 
from  the  assays,  and  thus  securing  a  sale  of  the  mines  at 
a  price  largely  in  excess  of  their  true  value,  persistently, 
willfully,  secretly,  and  fraudulently,  and  without  the 
knowledge  of  the  experts,  tampered  with  the  samples 
taken,  and  mixed  with  them  large  quantities  of  fine  gold, 
— or  in  the  language  of  the  miners,  "salted  the  sam- 
ples," or  caused  the  same  to  be  done, — so  that  they  fraud- 
ulently procured  grossly  exaggerated  reports  to  be  made 
as  to  the  character  and  value  of  the  mines,  and  that,  too, 
without  the  knowledge  of  the  experts  who  conducted  the 
examinations  and  made  the  reports;  that,  deceived  and 
misled  by  the  false  and  fraudulent  reports  so  fraudu- 
lently procured  and  caused  to  be  made,  and  relying  upon 
the  truth  thereof,  the  plaintiffs  (the  corporations  above 
named),  in  September,  1889,  were  induced  to  purchase, 
and  did  purchase,  said  mines  and  properties  from  said 
Aguayos,  at  and  for  the  price  of  one  million  five  hun- 
dred and  seventy-five  thousand  dollars,  depositing  there- 
for in  escrow,  in  San  Francisco,  seven  hundred  and  ten 
thousand  dollars,  in  gold  coin,  and  the  promissory  notes 
of  Alvinza  Hayward,  a  citizen  of  California,  payable  at 
future  days,  with  interest  at  six  per  cent  per  annum,  and 
secured  by  mortgage  upon  real  estate  situate  in  San 
Francisco,  to  the  amount  of  eight  hundred  and  sixty-five 
thousand  dollars,  all  of  which  was  subsequently  deliv- 
ered, in  pursuance  of  the  conditions  of  the  deposit,  and 
upon  receipt  of  information  that  possession  of  the  min- 
ing properties  had  been  delivered,  to  the  defendant 
Loaiza,  who  received  the  seme  as  the  agent  and  repre- 
sentative of  the  defendants  Aguayos;  that  these  notes 
and  mortgages,  and  nearly  all  the  money,  or  its  immedi- 
ate representative  in  securities  in  which  the  same  had 
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been  invested  by  Loaiza  for  aocoimt  of  the  Aguayos, 
remained  in  the  hands  of  said  Loaiza,  held  for  the  benefit 
and  account  of  the  Aguayos,  and  within  the  jurisdiction 
of  the  courts  of  California,  until  the  commencement  of 
this  suit  in  the  superior  court,  when  the  transfer  thereof 
pending  suit,  or  the  removal  of  the  same  beyond  the 
jurisdiction  of  the  court,  was  enjoined  by  order  of  the 
court,  and  a  receiver  was  appointed  to  take  possession 
thereof,  and  hold  the  same  until  the  further  order  of  the 
court  The  plaintiffs  in  said  suit,  purchasers  of  the 
mining  properties,  did  not  discover  the  fraud  which  had 
been  perpetrated  upon  them  until  within  one  month 
prior  to  the  bringing  of  the  suit  Promptly  upon  dis- 
covering these  frauds,  they  notified  the  Aguayos  in  writ- 
ing that  they  "did  rescind  said  purchase  and  sale,"  and 
demanded  of  said  Aguayos  "a  rescission  of  the  said  pur- 
chase and  sale,"  and  then  offered  to  restore  to  said 
Aguayos  all  the  properties  which  had  been  conveyed  to 
them,  and  everything  of  valuo  which  they  had  received 
from  them,  and  to  surrender  the  possession  of  all  said 
properties,  and  to  do  and  perform  all  acts  and  things 
which  might  be  necessary  or  proper  in  order  to  fully  re- 
store to  said  Aguayos  all  properties  and  things  of  value 
received  from  them,  as  fully  and  completely  as  if  said 
purchase  and  sale  had  never  been  made,  upon  condition 
that  said  Aguayos  should  restore  the  moneys  and  things 
of  value  received  as  the  consideration  for  said  purchase 
and  sale. 

This  demand  and  offer  being  rejected,  a  bill  in  equity 
^as  promptly  filed,  setting  out  the  facts,  renewing  the 
»ffer,  and  praying  a  decree  of  rescission  and  of  restora- 
ion  of  the  moneys  and  things  of  value  received  by  de- 
fendants from  plaintiff  as  the  consideration  for  such 
purchase  and  sale,  an  injunction,  pending  the  action,  to 
restrain  the  transfer  of  said  moneys  and  securities,  or 
the  removal  thereof  beyond  the  jurisdiction  of  the 
court,  and  the  appointment  of  a  receiver,  pending  the 
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action,  to  take  diarge  of  and  hold  said  moneyB  and  se- 
curities. 

1.  It  is  claimed  in  argument  that  this  contract  was 
made  in  Mexico,  and  can  only  be  rescinded  in  and  ac- 
cording to  the  laws  of  Mexico,  and  that  no  court  has 
jurisdiction  to  adjudge  a  rescission  thereof  ecscept  the 
courts  of  Mexico. 

Hiere  is  no  more  in  the  record  to  indicate  that  this 
contract  was  made  in  Mexico  than  there  is  that  it  was 
made  in  England,  except  that  ihe  mere  act  of  delivering 
possession  of  the  property  sold  was  of  necessity  done  in 
Mexico.  The  internal  evidences  furnished  by  the  rec- 
ord all  tend  to  show  that  the  entire  contract  of  purchase 
and  sale  was  made  in  San  Francisco.  There  the  deposit 
in  escrow  was  made  of  everything  that  was  to  be  given 
in  consideration  of  the  purchase  and  sale  pending  actual 
delivery  of  possession.  There  the  consideration  was 
finally  delivered  to  and  received  by  the  agent  of  the 
Aguayos,  and  there  the  consideration  remained,  invested 
and  seeking  investment,  imtil  impounded  by  the  court 
at  the  suit  of  the  parties  defrauded  into  its  delivery. 
The  larger  part  of  that  consideration  consisted  of  the 
promissory  notes  of  a  citizen  of  California,  made  and 
payable  in  California,  and  to  a  resident  of  the  state  (for 
all  the  notes  were  payable  to  the  defendant  Loaiza),  and 
secured  by  mortgage  of  property  in  said  state,  made  and 
executed  by  the  maker  of  the  notes,  and  recorded  in  said 
state.  These  were  certainly  executory  contracts;  and  if 
they  could  be  rescinded  at  all,  it  could  be  done  in  and  ac- 
cording to  the  laws  of  the  state  where  made,  and  where 
they  were  to  be  executed. 

2.  It  is  also  insisted  that  the  court  in  which  said  pro- 
ceeding in  equity  was  instituted  has  no  jurisdiction, 
because  the  aid  of  the  courts  of  this  state  cannot  be 
successfully  invoked  in  favor  of  non-resident  foreign  cor- 
porations, against  non-resident  foreigners,  in  an  action 
affecting  in  any  way  title  to  lands  in  a  foreign  state* 


Digitized  by 


Google 


July,  1890.]       LoAizA.  v.  Supsbiob  Coitbt.  23 

The  unsoundness  of  this  position  grows  out  of  the  as- 
sumption that  the  object  of  the  action  is  to  compel  the 
Aguayos  to  accept  retoonveyanoe  and  restoration  of  the 
properties  in  Mexico.  Sudi  is  not  llie  fact  The  real 
object  of  the  action  is  to  compel  the  restoration  to  plain- 
tiffs of  so  much  of  the  consideration  whidi  they  were 
fraudulently  induced  to  give  for  these  properties  as  may 
be  within  the  reach  of  the  compulsory  power  of  the  oomrt, 
and  for  the  rescission  and  cancellation  of  the  executory 
contracts  (the  notes  and  mortgages)  procured  by  the 
frauds  aforesaid,  they  being  confessedly  within  the  juris- 
diction of  the  court  This  relief  can  only  be  given  in 
equity,  and  will  be  given  only  upon  the  condition  pre- 
scribed by  the  statute  and  offered  by  the  plaintiffs, — 
that  of  restoration  by  the  plaintiffs  of  the  properly  for 
which  the  consideration  was  given.  As  to  the  lands,  the 
plaintiffs  are  to  be  the  actors;  the  defendants  are  to  be 
given  the  opportunity  to  receive.  The  plaintiffs  have 
voluntarily  submitted  themselves  to  the  court,  offering 
to  do  equity, — entitled  to  relief  only  as  they  do  equity, 
and  bound  to  obey  the  mandate  of  the  court  as  a  condi- 
tion of  receiving  the  relief  which  they  seek.  The  non- 
residence  of  plaintiffs  is  not  material  to  llie  maintenance 
of  the  action.  They  have  submitted  themselves  to  the 
jurisdiction  of  llie  court  by  becoming  suitors  before  it 
They  are  amenable  to  its  process,  and  must  obey  its  oom- 
mands  before  they  can  obtain  relief.  If  conditions  are 
attadied  to  the  relief  awarded  them,  then  performance 
by  them  ean  be  oinnpelled.  (Chvelmd  v.  BvrriU,  25 
Barb.  682.) 

Such  voluntary  appearance  and  submission  made 
throu^  the  officers  of  the  court — ^the  attorneys  at  law — 
would  be  sufficient  to  enable  the  court  to  enforce  the  per- 
formance of  an  act  imposed  as  a  condition  of  relief;  bm 
in  this  case  the  plaintiffs  are  not  here  by  simple  repre- 
sentation by  counsel.  The  record  shows  that  they  seek 
the  equitable  interposition  of  the  court,   and  in  court 
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make  the  oflFer  of  restoration  on  iheir  part  required  by 
our  statute,  in  person^  through  the  person  of  one  of  their 
own  directors  resident  within  the  jurisdiction,  and  by 
them  made  managing  director,  and  their  attorney  in  fact 
Through  him  they  not  only  make  the  offer,  but  through 
him  they  give  all  the  securities  that  the  court  requires — 
and  they  are  proportionate  to  the  interests  involved — for 
the  protection  of  the  defendants. 

This  point,  like  the  next  one  whidi  will  be  noticed,  is 
argued  as  if  the  object  of  the  action  was  to  compel  a  re- 
conveyance of  the  lands  in  Mexico,  and  it  is  only  by 
supposing  that  such  is  the  object  of  the  action  that  the 
cases  cited  in  support  of  the  argument  can  be  held  to  be 
in  point  But  such  is  not  the  object  of  the  action.  II 
the  parties  were  reversed,  and  the  Aguayos  were  suing 
the  English  companies  for  reconveyance  and  redelivery 
of  possession,  on  the  ground  of  frauds  committed  by  the 
English  companies,  resulting  in  a  failure  of  consideration, 
then  some  of  the  authorities  cited  would  support  the  propo- 
sition that  the  court  here  would  have  no  jurisdiction  to 
enforce  its  decree  for  a  reconveyance  and  redelivery  of 
property  in  Mexico,  unless  it  first  got  jurisdiction  over  the 
persons  of  the  defendants.  The  object  of  this  action  is 
to  have  the  court  use  its  compulsory  process  only  to  affect 
property  within  its  jurisdiction,  and  then  only  upon  the 
party  seeking  the  aid  of  this  process,  voluntarily,  or  in 
compliance  with  conditions  which  the  court  may  impose, 
personally,  and  in  accordance  with  the  laws  of  Mexico, 
doing  whatever  may  be  necessary  to  restore  title  and  pos- 
session of  the  property  there  situate. 

Counsel  have  cited  numerous  authorities  in  support  of 
their  argument  in  this  behalf.  We  refer  to  a  few  of  those 
upon  which  most  reliance  seems  to  be  placed,  by  way  of 
showing  the  distinction  between  the  cases  cited  and  the  one 
here  under  consideration,  and  the  reason  why  the  rule  there 
established  does  not  apply  to  the  present  case. 

Smith  v.  Mutual  Ins.  Co.,  14  Allen,  836,  was  an  action 
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broiight  in  Massachusetts  by  a  citizen  and  resident  of 
Alabama  against  a  life  insurance  company  of  New  York 
to  compel  the  latter  to  restore  to  him  certain  rights  un- 
der a  policy  of  insurance  upon  his  life^  which  the  com- 
pany claimed  had  been  forfeited.  This  was  an  action  in 
personam,  pure  and  simple.  There  was  neither  person 
nor  property  in  Massachusetts  to  be  affected  by  the  judg 
ment  All  the  relief  sought  was  to  compel  action  of  a 
certain  kind  on  the  part  of  a  non-resident  foreigner^  and 
in  a  foreign  country.  The  court  properly  held  that  it 
had  no  power  to  enforce  such  a  judgment,  and  conse- 
quently no  jurisdiction  to  render  one.  The  case  bears  no 
relation  to  tiie  one  here  under  consideration. 

Great  stress  is  laid  upon  Maithaei  v.  ChZitzen,  Lw  R.  18 
Eq.  840,  in  this  connection.  That  case  was  brou^t  by 
the  plaintiff,  a  foreigner,  against  the  Princess  Galitzen, 
also  a  foreigner,  for  an  accounting  of  profits  made  in  the 
working  of  a  mine  in  Russia,  the  mine  being  operated 
by  an  English  company,  which  was  a  mere  stake-holder 
in  the  premises,  and  made  a  defendant  solely  for  the  pur- 
pose of  preventing  the  payment  of  the  profits  over  to  the 
princess  until  the  accounting  was  had, — ^the  plaintiff 
claiming  that  he  was  entitled  to  share  in  the  profits  by 
way  of  commission.  The  action  was  purely  in  personam, 
whether  it  involved  the  matter  of  accounting  between 
plaintiff  and  the  princess,  or  included  the  settlement,  as 
preliminary  thereto,  of  the  question  of  whether  or  not 
the  plaintiff  was  entitled  to  a  commission  as  claimed. 
The  contract  relied  upon  was  confessedly  made  in  a  for- 
eign country,  in  relation  to  foreign  property,  between 
parties  both  of  whom  were  foreigners,  and  all  rights  and 
liabilities  under  it  were  personal.  We  fail  to  perceive 
how  the  case  has  any  bearing  upon  the  questions  involved 
in  this  case.  The  conclusion  of  the  court  was,  that  ^'a 
foreign  resident  abroad  cannot  bring  another  foreigner 
into  this  court  respecting  property  with  which  this  court 
has  nothing  to  do/'     That  is  not  this  case.     Here  the 
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parties  are  brought  into  court  to  cancel  a  contract  made 
and  to  be  executed  in  this  jurisdiction, — the  notes  and 
mortgage, — and  in  relation  to  property  which  is  subject 
to  the  jurisdiction  of  the  court.  It  is  not  proposed  that 
the  judgment  of  the  court  shall  make  the  defendants  actors 
in  tiie  disposition  of  property  beyond  its  jurisdiction,  or 
appoint  anybody  to  act  for  them  in  the  disposition  of  such 
property. 

We  are  cited,  also,  to  an  opinion  by  an  able  jurist,  Mr. 
Justice  Sharswood,  in  Colenum's  Appeal,  75  Pa.  St  442. 
We  have  carefully  examined  that  case,  and  as  we  read  it, 
only  these  points  are  decided,  having  any  bearing  upon 
the  questions  here  involved:  1.  That  what  is  called  a 
foreign  attachment  in  that  state  will  not  lie  for  a  de- 
mand foimded  in  tort;  that  was  a  matter  purely  of  stat- 
utory regulation,  as  it  is  here.  2.  That  in  cases  where 
attachment  will  lie  against  a  non-resident  foreign  de- 
fendant, the  judgment  can  only  be  enforced  against  the 
property  of  defendant  found  within  the  jurisdiction,  un- 
less the  defendant  has  been  personally  served  within  the 
jurisdiction,  or  has  voluntarily  appeared;  but  upon  such 
service  or  appearance,  the  proceeding  against  him  may 
end  in  a  judgment  which  will  bind  him  personally,  and 
may  follow  and  be  enforced  against  him  extraterritorially. 
3.  "Where  the  claim  of  plaintiff  is  for  goods  or  land 
[within  the  jurisdiction]  in  the  constructive  possession 
of  a  non-resident,  by  his  agents  or  tenants,  he  has  his 
remedy  by  writ  of  ejectment  for  the  land,  or  by  writ 
of  replevin  for  the  goods,  in  like  manner  simmioning 
I  he  person  in  possession  as  defendant."  4.  In  equily, 
*^in  cases  where  persons  interested  are  out  of  the  juris- 
diction of  the  court,  it  is  sufficient  to  state  the  fact  in 
the  bill,  and  pray  that  process  may  issue  on  their  return 
....  The  power  of  the  court  to  proceed  to  a  decree  in 
their  absence  will  depend  on  the  nature  of  their  inter- 
est and  the  mode  in  which  it  will  be  affected  by  the  de- 
cree  If  they  are  to  be  actvoe  in  performing  the 
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decree,  or  if  they  have  rights  wholly  distinct  from  those 
of  the  other  parties,  the  court,  in  their  absence,  cannot 
proceed  to  a  determination  against  thenL"  6.  That 
"though  it  is  an  undoubted  principle  that  wherever  a 
court  of  equity  has  jurisdiction  it  will  go  on  to  make  a 
complete  decree,  so  as  to  settle  the  entire  controversy 
between  the  parties,  •  •  .  .  any  subject  of  property  within 
its  reach  will  [not]  give  it  jurisdiction  of  the  person  of  a 
non-resident  defendant,  so  as  to  authorize  ....  a  per- 
sonal decree  against  him,  if  he  does  not  appear,  for  the 
payment  of  money."  And  after  some  further  considera- 
tion, it  concludes  that  branch  of  the  discussion  with  the 
words :  "We  are  of  opinion  that  the  bill  must  be  confbied, 
at  least  so  far  as  the  interest  of  the  foreign  defendant  is 
concerned,  to  a  prayer  for  a  decree  affecting  only  the  prop- 
erty in  question." 

There  is  nothing  in  these  conclusions,  or  in  the  rea- 
soning of  the  learned  justice  which  leads  up  to  them, 
tending  to  show  that  the  court  whose  action  is  now  under 
consideration  has  not  jurisdiction  to  proceed  in  the  action 
before  it,  and  grant  llie  relief  prayed,  so  far  at  least  as 
it  affects  the  property  within  the  jurisdiction.  As  to  that 
property,  the  defendants  will  not  be  called  upon  to  be 
active  in  enforcing  or  carrying  into  effect  the  judgment  oi 
the  court  It  may  be  that  no  personal  judgment  can  be 
entered  against  them  on  account  of  moneys  which  the;y 
have  secured  whidi  could  be  enforced  against  them  in 
the  country  of  their  residence;  but  it  can  be  adjudged, 
if  the  proofs  shall  warrant  it,  that  the  consideration  paid 
for  the  property  in  Mexico  was  procured  to  be  paid  by 
fraud,  and  so  much  of  the  money  and  property  as  re- 
mains within  this  jurisdiction  and  has  been  impoimded  by 
the  court  can  be  delivered  up,  and  the  securities  and  ex- 
ecutory contracts  requiring  further  payment  to  be  made 
be  canceled,  without  any  conflict  witli  the  principles  laid 
down  in  the  case  cited. 

We  are  also  cited  to  Norris  v.  Chambers,  29  Beav.  246, 
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and  Cockney  v,  Anderson,  31  Beav.  452.  Neither  of  these 
cases  are  in  point  In  the  former,  the  English  court 
sustained  a  demurrer  on  two  grounds :  1.  That  there  was 
no  privity  of  contract  between  the  parties  plaintiff  and 
defendant;  2.  That  the  purpose  of  the  bill  was  to  decree 
a  lien  upon  real  property  situate  in  Germany.  In  the 
other,  the  reason  for  holding  that  there  was  no  jurisdic- 
tion was  because  the  purpose  of  the  action  was  to  admin- 
ister and  wind  up  a  trust  created  under  a  contract  made 
in  a  foreign  country,  by  foreigners,  to  be  executed  wholly 
in  that  country,  and  in  relation  to  property  there  situate. 
Neither  of  the  oases  are  at  all  parallel  to  the  one  here  un- 
der consideration. 

Nor  is  the  case  of  Mosby  v.  Bvrrow,  52  Tex.  896,  in 
point  No  decree  is  sought  in  this  case  compelling  the 
defendants  to  make  conveyance  of  lands  in  Mexico.  If 
any  conveyance  of  that  land  is  required,  it  will  be  re- 
quired of  plaintiffs,  who  have  submitted  themselves  to 
the  jurisdiction  of  the  court,  and  as  a  condition  of  grant- 
ing the  relief  which  they  seek. 

8.  Dropping  the  element  of  non-residence  of  plaintiffs, 
the  petitioner  here  still  insists,  and  the  argument,  even 
under  other  heads,  is  mainly  directed  to  this  proposition, 
that  the  court  has  no  jurisdiction,  by  reason  of  the  non- 
residence  of  the  defendants  Aguayos,  and  of  the  fact  that 
personal  service  has  not  been,  and  cannot  be,  made  on 
them  within  the  state. 

The  cases  already  considered  are  leading  ones  among 
those  urged  in  support  of  this  proposition.  Added  to 
them  are  many  others,  such  as  Belcher  v.  Chambers,  63 
Gal.  635 ;  Anderson  v.  Ooff,  72  Cal.  73 ;  Pennoyer  v.  Neff, 
95  U.  S.  714,  and  others  of  that  class,  all  of  which  discus? 
the  question  of  the  power  of  the  court  to  render  judg 
ment  in  actions  purely  in  personam,  without  personal 
service  or  appearance  of  the  defendant;  or  others,  like 
Hart  V.  Sansom,  110  U.  S.  155,  where  the  decree  was  to 
operate  against  the  defendant  propria  vigore  to  annul  a 
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deed  or  establish  a  title,  or  to  compel  the  defendant  per- 
sonally to  be  an  actor  in  the  performance  of  some  act  pre- 
scribed by  the  decree,  whether  he  desired  to  perform  it  or 
not.  It  is  conceded  that  the  court  would  have  no  power  to 
render  a  decree  in  such  cases  and  of  sudi  a  character  in 
the  absence  of  the  defendant,  unless  there  had  been  per- 
sonal service  of  process  within  the  jurisdiction  to  which 
the  court  could  send  its  process. 

But  all  this  argument  is  based  upon  a  misapprehension 
of  the  character  and  object  of  the  action  here  under  con- 
sideration, and  of  the  relation  of  the  parties  to  each  other 
at  the  time  of  the  commencement  of  the  action. 

To  a  correct  understanding  of  the  object  of  the  action, 
and  of  the  question  of  the  right  to  maintain  it,  we  must 
first  correctly  understand  the  relation  of  the  parties  to  each 
other. 

The  record  does  not  bear  out  the  proposition  insisted 
upon  on  behalf  of  the  petitioner  here, — ^that  they  are 
simply  persons  who  were  parties  to  an  executed  contract 
which  was  made  and  executed  in  Mexico.  The  prepon- 
derance of  the  evidence  furnished  by  the  record  is  in 
favor  of  the  proposition  that  the  contract  of  purchase 
and  sale  was  made  in  San  Francisco,  within  the  juris- 
diction of  the  courts  of  California.  One  act  in  its  per- 
formance was  necessarily  performed  in  Mexico, — ^that  of 
the  delivery  of  the  property  sold.  But  that  was  not  the 
last  act  in  the  performance  of  that  contract  The  entire 
consideration  of  the  sale  was  subsequently  delivered,  and 
that  delivery  took  place  in  San  Francisco.  It  oonsiste<l 
in  the  delivery  of  money,  and  of  new  contracts, — exec- 
utory contracts, — to  be  performed  in  the  future,  which 
have  not  yet  been  performed,  and  performance  of  which 
is  not  yet  due.  These  have  always  been,  and  still  are, 
within  the  jurisdiction  of  our  courts.  These  moneys  and 
executory  contracts  were  delivered  in  consideration  of 
what  is  claimed  to  have  been  a  contract  of  sale  on  the 
part  of  the  Aguayos,  now  fuUy  executed.     But  was  that 
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a  contract  at  all?  In  this  state,  and  until  the  contrary 
appears  it  will  be  presumed  to  be  the  same  in  Mexico,  it 
is  essential  to  the  validity  of  a  contract  liiat  there  should 
be, — 1.  Parties  capable  of  contracting;  2.  Consent;  3,  A 
lawful  object;  and  4.  A  sufficient  cause  of  consideration. 
(Civ.  Code,  sec  1550.)  To  be  consent,  it  must  be  free, 
mutual,  and  conununicated  by  each  to  the  other.  (Civ. 
Code,  sea  1565.)  It  is  not  free  when  obtained  through 
fraud,  undue  influence,  or  mistake.  (Civ.  Code,  sec 
1667.)  If  not  free,  it  may  be  rescinded  by  the  parties 
in  the  manner  prescribed  by  the  chapter  on  rescission. 
(Civ.  Code,  sec.  1566.)  Consent  is  deemed  to  have  been 
obtained  by  fraud,  undue  influence,  or  mistake  when  it 
would  not  have  been  given  had  such  cause  not  existed. 
(Civ.  Code,  sec.  1568.) 

The  record  shows  that  the  consent  of  the  purchasers 
to  make  this  purchase,  and  deliver  these  moneys  and 
securities  in  consideration  thereof,  was  procured  by 
fraud  on  the  part  of  the  Aguayos,  and  mistake  on  the 
part  of  the  other  parties,  induced  by  such  fraud,  and 
that  it  would  not  have  been  given  had  not  such  cause 
existed.  It  therefore  shows  that  there  was  no  valid  and 
binding  contract  between  the  parties,  and  that,  such  as 
it  was,  it  might  be  rescinded  by  the  parties.  The  acts  of 
fraud  are  set  out,  and  they  show  actual  fraud,  within  the 
meaning  of  section  1571  of  the  Civil  Code.  It  was  a 
misrepresentation  of  the  value  of  property  knowingly 
made,  and  entitled  the  purchaser  to  a  rescission.  (Cruess 
V.  Fessler,  39  Cal.  336 ;  Bamk  of  Woodlamd  v.  Hiait,  58 
Cal.  234.)  Having  been  induced  to  enter  into  this  con- 
tract by  fraud,  and  through  mistake  induced  by  such 
fraud,  the  parties  could  either  ratify  the  same  and  sue 
for  damages,  or  rescind.  (1  Wharton  on  Contracts,  sec 
282;  2  Addison  on  Contracts,  sec.  1218;  Alvarez  v.  Brwn- 
nan,  7  Cal.  503 ;  68  Am.  Dec.  274 ;  Perice  v.  Lamjdon,  99 
U.  S.  578;  Civ.  Code,  sec  1689;  Burke  v.  Levxj,  70  Cal. 
254;  Fish  v.  Benson,  71  Cal.  440;  CoUoti  v.  Swnford,  82 
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CaL  398.)     If  the  suit  were  for  damages,  it  could  not 
succeed  and  end  in  a  judgment  which  could  be  enforced 
against  the  persons  of  defendants  without  personal  ser- 
vice or  appearance.     But  it  is  not  for  damages.     It  is 
upon  and  after  rescission,  and  to  enforce  reecission,  so 
far  as  the  means  of  enforcing  it  are  within  the  jurisdic- 
tion of  the  court    It  does  not  require  mutual  consent  of 
the  parties  to  rescind.    Under  section  1689,  either  party 
may   rescind   when   consent   was   given   by   mistake   or 
obtained  by  fraud.     According  to  the  record,  the  pur- 
chasers did  actually  rescind,  and  rescind  promptly,  be- 
fore the  action  was  brought,  and  did  all  that  is  required 
of  them  by  section  1689,  which  gives  them  the  right, 
and  section  1691,  which  prescribes  the  mode  of  rescis- 
sion.    They  did  not  restore,  because  restoration  was  not 
accepted;  but  they  offered  to  restore,  and  in  the  action 
they  again  offer  to  restore,  everything  of  value  received 
by  them  under  the  contract.    This  offer,  with  the  prompt 
and  proper  notice,  makes  the  rescission  complete,  and 
entitles  Aem  to  the  aid  of  a  court  of  competent  jurisdic- 
tion in  securing  to  them  the  results  and  fruits  of  the 
rescission.      To  secure  those  results  and  fruits  is  the 
object  of  the  action  they  have  brought.     Those  results 
and  fruits  are  the  restoration  of  the  moneys  and  things 
of  value  which  they  gave  in  consideration  of  the  pur- 
chase.   Most  of  those  moneys,  or  the  securities  in  which 
they  have  been  invested,  and  the  other  things  of  value 
which  were  so  given,  are  all  ear-marked,  so  that  they 
can  be  traced  and  identified,  and  were  within  the  juris- 
diction and  are  now  within  the  possession  of  the  court 
in  which  the  action  was  brought.     That  the  court  has 
jurisdiction  to  afford  the  relief  sought  is  supported  by 
ample  authority.     (See  cases  already  cited,  and  Fratt  v. 
FisJce,  17  Cal.  880 ;  Watts  v.  White,  13  Cal.  321 ;  Morrison 
V.  Lods,  39  Cal.  381 ;  Barfield  v.  Price,  40  Cal.  535 ;  Her- 
man V.  Haffenegger,  54  Cal.  161 ;  Marston  v.  Simpson,  54 
CaL  189 ;  FUz  v.  Byrmjum,  55  Cal.  459 ;  Hendersonv.  Hicks, 
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58  Cal.  364;  Collins  v.  Totvnsend,  58  Cal.  608;  Hart  v. 
Kimball,  72  Cal.  283;  and  Dunn  v.  Daly,  78  Cal.  640,— in 
all  of  which  this  right  of  rescission  upon  offer  to  restore 
is  recognized.)  We  concede,  as  claimed  by  petitioner, 
and  decided  in  Bohall  v.  Diller,  41  Cal.  532,  that  the 
rescission  must  be  in  toto,  and  in  this  case  it  seems  to  have 
been  so ;  the  offer  was  to  restore  everything  of  value  on  the 
one  side,  and  the  demand  that  everything  be  restored  on  the 
other.  The  offer  must  be  made  good  whenever  the  demand 
is  complied  with. 

Incidentally,  some  authorities  have  already  been  cited 
tending  to  sustain  the  jurisdiction  of  the  court  in  cases 
of  this  kind.  The  following  may  be  referred  to  in  addi- 
tion:— 

In  Bourke  v.  McLaughlin,  38  Cal.  196,  this  court  holds 
that  specific  performance  in  equity  will  be  decreed 
whenever  the  parties  or  the  subject-matter,  or  so  much 
thereof  as  is  sufficient  to  enable  the  court  to  enforce  its 
decree,  is  within  the  jurisdiction  of  the  court,  and  cites 
the  case  of  Penn  v.  Lord  Baltimore,  1  Ves.  144,  where 
specific  performance  of  a  contract  for  lands  in  America 
was  decreed  in  England;  and  Ward  v.  Arredondo,  Hopk. 
Ch.  213;  14  Am.  Dec.  543, — a  case  in  many  respects 
parallel  to  the  one  here  under  consideration,  and  in 
which  the  jurisdiction  of  the  court  was  sustained. 

In  BoswelVs  Lessee  v.  Otis,  9  How.  348,  the  supreme 
court  of  the  United  States  says:  "Jurisdiction  is  ac- 
quired in  one  of  two  modes:  1.  As  against  the  person 
of  the  defendant,  by  the  service  of  process;  or  2. 
By  a  procedure  against  the  property  of  the  defendant 
within  the  jurisdiction  of  the  court.  In  the  latter  case 
the  defendant  is  not  personally  bound  by  the  judgment 
beyond  the  property  in  question.  And  it  is  immaterial 
whether  the  proceeding  against  the  property  be  by  at- 
tachment or  by  bill  in  chancery." 

In  Cooper  v.  Reynolds,  10  Wall.  318,  the  same  court 
held,  in  a  case  where  there  was  no  personal  service,  and 
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the  defendant  was  not  within  the  territorial  jurisdiction 
of  the  court,  that  the  seizure  of  the  property  or  the  levy 
of  the  writ  of  attachment  on  it  was  the  one  essentially 
requisite  to  jurisdiction,  and  that  it  unquestionably 
made  the  proceeding  purely  in  rem. 

In  Oalpin  y.  Page,  3  Saw,  124,  Mr.  Justice  Field  held 
that  proceedings  which  are  in  form  personal  suits,  but 
whidi  seek  to  subject  property  brought  by  existing  lien, 
or  by  attachment,  or  by  some  collateral  proceeding  under 
the  control  of  the  court,  and  those  which  seek  to  dispose 
of  properly  or  relate  to  some  interest  therein,  but  which 
touch  the  property  or  interest  only  through  the  judg- 
ment recovered,  while  not  strictly  proceedings  in  rem,  so 
far  as  they  affect  property  in  the  state,  are  treated  sub- 
stantially as  such  proceedings. 

In  Perunoyer  v.  Neff,  95  TJ.  S.  727,  which  has  become 
the  leading  case  on  the  subject  of  jurisdiction  acquired 
by  publication,  the  supreme  court  of  the  United  Statos 
says: — 

"Substituted  service  by  publication,  or  in  any  other 
authorized  form,  may  be  sufficient  to  inform  parties  of 
the  object  of  proceedings  taken  where  property  is  once 
brought  under  the  control  of  the  court  by  seizure  or 
some  equivalent  act  The  law  assumes  thai  property  is 
always  in  the  possession  of  its  owner,  in  person  or  by  agent ; 
and  it  proceeds  upon  the  theory  thai  its  seizure  will  inform 
him.,  not  only  thai  U  is  taken  into  the  custody  of  the  court, 
bui  that  he  moist  look  to  caiy  proceedings  authorized  by  law 
upon  such  seizure  for  its  condemnation  and  sale.  Such 
service  may  also  be  sufficient  in  cases  where  the  object 
of  the  action  is  to  reach  and  dispose  of  property  in  the 
state,  or  of  some  interest  therein,  by  enforcing  a  contract 
or  a  lien  respecting  the  same,  or  to  partition  it  among 
different  owners,  or  when  the  public  is  a  party,  to  con- 
demn and  appropriate  it  for  a  public  purpose.  In  other 
words,  such  service  may  answer  in  all  actions  which  are 

substantially  proceedings  in  rem,     Eut  where  the  entire 
LXXXV.  Cal.— 3 
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object  of  the  action  is  to  determine  the  personal  rights 
and  obligations  of  the  defendants, — ^that  is,  where  the 
snit  is  merely  in  personcmi, —  constructive  service  in  this 
form  upon  a  non-resident  is  ineffectual  for  any  pur- 
pose." 

In  Windsor  v.  McVeigh,  93  U.  S.  279,  where  the  same 
question  was  considered,  the  court  says:  "The  theory 
of  the  law  is,  that  all  property  is  in  the  possession  of  its 
owner,  in  person  or  by  agent,  and  that  its  seizure  will 
therefore  operate  to  impart  notice  to  him." 

The  same  principal  is  sustained  in  Reidritter  v.  Elizor 
befh  Oil  Co.,  112  U.  S.  301,  where  the  court  adds  to  what 
had  been  said  before,  that  jurisdiction  may  be  acquired 
by  the  mere  bringing  of  the  suit  in  which  a  claim  is 
sought  to  be  enforced  against  property  situate  within 
its  territorial  jurisdiction;  that  this  may  by  law  be 
equivalent  to  a  seizure,  being  the  open  and  public  exer- 
cise of  dominion  over  it  for  the  purposes  of  the  suit* 

Even  in  the  case  of  Amdt  v.  Griggs,  134  U.  S,  816, 
cited  by  petitioner,  the  court  says:  "It  [the  state 
court]  cannot  bring  the  person  of  a  non-resident 
within  its  limits, — its  process  goes  not  out  beyond  its 
borders, — ^but  it  may  determine  the  extent  of  his  title 
to  real  estate  within  its  limits;  and  for  the  purpose  of 
such  determination  may  provide  any  reasonable  method 
of  imparting  notice." 

If  the  state  court  has  such  power  with  reference  to 
title  to  real  estate  held  by  a  non-resident,  how  much  the 
more  will  it  have  the  same  with  reference  to  personal 
property  situate  within  its  jurisdiction?  And  the  real 
and  primary  purpose  of  the  action  here  under  review  is 
to  determine  the  title  and  right  to  possession  of  the 
moneys  and  securities  now  within  the  jurisdiction  of  the 
court,  secured  from  the  plaintiflFs  in  the  action  by  fraud, 
under  a  contract  which  they  were  by  law  authorized  to 
rescind,  and  did  rescind,  upon  discovery  of  the  fraud. 

Our  statute  says  that  in  such  a  case  the  person  who 
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gains  a  thing  by  fraud  is  an  involuntary  trustee  of  the 
thing  gained,  for  the  benefit  of  the  person  who  would 
otherwise  have  had  it  (Civ.  Code,  sec.  2224.)  This 
being  so,  it  cannot  be  that  the  arm  of  equity  is  so  short 
or  so  weak  that  the  fraudulent  trustee, — ^he  who  has  be- 
come trustee  by  fraud, — by  remaining  beyond  the  juris- 
diction of  the  court,  can  prevent  the  court  from  seizing 
upon  the  subject  of  the  trust  within  its  jurisdiction, 
and  restoring  it  to  the  defrauded  cestui  que  trust. 

That  the  court  has  such  jurisdiction  as  is  here  claimed 
for  it  is  fully  sustained  in  Fetch  v.  Hooper,  119  Mass.  62, 
where  the  case  is  clearly  distinguished  from  that  of 
Spurr  V.  ScoviJle,  67  Mass.  679,  cited  by  petitioner;  in  Na- 
tional Exchange  Bank  v.  Stelling  9  S.  E.  Kep.  1028 ;  in 
Quart  V.  Abbett,  102  Ind.  233 ;  52  Am.  Rep.  662 ;  in  King 
V.  Vance,  46  Ind.  251,  where  the  court  says:  "The  de- 
fendant may  be  brought  in  by  publication;  and  when 
thus  notified,  a  defendant  is  before  the  court  for  all  pur- 
poses except  the  rendition  of  a  personal  judgment";  and 
in  Martin  v.  Pond,  30  Fed.  Rep.  15,  where  Mr.  Justice 
Brewer  says:  "It  may  be  conceded  that  notice  to  the 
defendant  is  necessary  to  divest  him  of  his  rights  and 
interests,  but  the  publication  is  notice;  it  is  equiva- 
lent to  the  personal  service  of  summons." 

4.  It  is  specially  insisted  on  the  part  of  petitioner 
that  the  court  had  no  jurisdiction  to  appoint  a  receiver; 
but  the  argument  in  support  of  that  contention  is  based 
almost  entirely  upon  the  proposition  that  the  court  has 
DO  jurisdiction  geffierally.  If  it  has  general  jurisdiction 
in  the  case,  as  we  conclude  that  it  has,  than  error  in  the 
exercise  of  that  jurisdiction  would  be  reviewable  only 
on  appeal.  The  appointment  of  a  receiver,  however, 
might  in  some  cases  be  more  than  error,  even  when  the 
court  had  general  jurisdiction.  The  case  might  be  one  in 
which  there  was  no  authority  to  appoint  a  receiver.  But 
we  do  not  think  that  this  is  such  a  case.  The  authority 
to  appoint  a  receiver  in  such  a  case  is  clearly  given  in 
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both  the  first  and  sixth  subdivisions  of  section  564  of  the 
Code  of  Civil  Procedure.  (See  ako  Ex  parte  Cohen,  6 
OaL  496;  People  v.  Norton,  1  Paige,  17;  Verplanch  y. 
Merchants'  Ins.  Co.,  2  Paige,  438 ;  West  v.  Swan,  3  Edw. 
Ch.  420 ;  Von  Eoun  v.  Superior  Court,  58  Cal.  358 ;  Southn 
em  Pacific  R.  B.  Co.  v.  Superior  Court,  55  Col.  453.) 
Such  an  appointment  in  no  way  affects  the  title  of  any 
party  to  the  property  involved,  but  simply  preserves  the 
property  and  keeps  it  within  the  jurisdiction  until  the 
ri^ts  of  the  parties  can  be  determined. 

Satisfied  as  we  are  that  the  superior  court,  defendant 
here,  has  jurisdiction  to  proceed  in  the  case  before  it,  and 
here  brought  under  review,  and  that  thus  far  it  has  not 
acted  in  excess  of  its  jurisdiction,  Ihe  writ  must  be  dis- 
missed. 

So  ordered* 

Shabpstein,  J.,  MoFabiaih),  J.,  PATEBSoiir,  J.,  and 
Beatty,  0.  J,,  concurred. 


[No.  20721.    In  Chambers. — July  21,  1890.) 
Ex  PASTE  JAMES  CASEY,  on  Habeas  Corpus. 

CuMiKAL  Law  —  Misdemeanor  —  Judgment  for  Fine  only — ^Im- 
prisonment FOR  Non-patment. — ^When  the  judgment  for  a 
misdemeanor  Is  for  fine  only,  it  may  also  direct  that  the  de- 
fendant be  imprisoned  until  the  fine  be  satisfied,  specifying 
the  extent  of  the  imprisonment,  which  must  not  exceed  one 
day  for  every  dollar  of  the  fine. 

In. — Limit  of  Imprisonment. — Such  imprisonment  for  non-pay- 
ment of  the  fine  is  not  limited  to  the  maximum  of  the  period 
for  which  imprisonment  might  be  imposed  directly  as  a 
means  of  punishment. 

Ii). — ^Avoiding  Impeibonment  for  Non-payment  of  Pine. — ^The  de- 
fendant may  avoid  imprisonment  for  non-payment  of  a  fine, 
or  secure  his  discharge  at  any  time,  by  payment  of  the  fine, 
or  of  the  rem.ainder  thereof,  after  deducting  the  specified 
per  diem  for  the  number  of  days  of  his  imprisonment. 

Applioation  to  Mr.  Justice  Fox  for  a  writ  of  habeas 
corpus.     The  facts  are  stated  in  the  opinion. 
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Carroll  Cook,  and  /.  E.  FouLds,  for  Petitioner. 

Fox,  J. — ^The  prisoner  waa  convicted  of  misdemeanor 
in  the  police  court  of  the  city  and  county  of  San  Fran- 
cisco, and  fined  five  hundred  dollars,  "ajid  in  defaul  of 
payment  of  said  fine,  to  be  imprisoned  in  the  county  jail 
of  the  city  and  county  of  San  Francisco,  state  of  Cali- 
fornia, at  the  rate  of  one  day  for  each  one  dollar  of  such 
fine,  until  said  fine  is  satisfied." 

It  is  conceded  that  the  offense  of  which  the  prisoner 
was  convicted  is  punishable  by  imprisonment  in  the 
county  jail  not  exceeding  six  months,  or  by  a  fine  not 
exceeding  five  hundred  dollars,  or  by  both.  (Pen.  Code, 
sec.  19.) 

In  this  case  the  court  imposed  the  fine  only,  with  llie 
alternative  of  imprisonment,  in  case  of  default  in  pay- 
ment of  the  fine,  not  exceeding  one  day  for  each  dollar 
of  such  fine,  unless  the  same  was  satisfied.  ITnder  this 
judgment  the  prisoner  has  been  in  jail  six  months,  and 
it  is  claimed  &at  he  is  now  entitled  to  be  discharged; 
it  being  insisted  on  his  behalf  that  the  court  had  no  juris- 
diction to  impose  such  a  fine,  or  make  such  an  apportion- 
ment thereof  as  would  extend  the  period  of  imprison- 
ment for  non-payment  thereof  beyond  the  period  of  six 
months, — ^the  maximum  term  of  imprisonment  which  the 
court  could  have  imposed  if  it  had  selected  that  mode  of 
punishment. 

Ex  parte  Wadleigh,  82  Cal.  618,  and  Ex  parte  Rosen- 
heim, 88  CaL  888,  are  relied  upon  in  support  of  this  con 
tention. 

All  that  was  determined  in  Ex  parte  Wadleigh  was, 
that  a  prisoner  is  entitled  to  his  discharge  from  the 
state  prison  when  he  has  served  out  the  term  prescribed 
by  the  judgment  of  imprisonment,  less  the  credits  which 
have  been  allowed  him  under  the  law,  and  that  a  judg- 
ment imposing  imprisonment  in  fhe  state  prison  in  default 
of  the  payment  of  a  fine  is  void, — affirming  in  the  latter 
regard  the  decision  in  Ex  parte  Arras,  78  CaL  804.     In 
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Ex  paHe  Rosenheim,  the  court  held  that  where  the  court, 
by  its  judgment,  imposed  both  imprisonment  and  fine, 
it  could  not  add  a  further  imprisonment  in  default  of 
the  payment  of  the  fine,  holding  that  the  intention  of 
the  legislature  to  make  imprisonment  for  the  collection 
of  fine,  or  in  default  of  payment  of  fine,  applicable  to 
such  cases,  "is  not  clearly  and  with  certainly  expressed 
in  the  language  used"  in  section  1205  of  the  Penal 
Code.  But  it  is  clearly  expressed  in  that  section  that 
where  the  judgment  is  for  fine  only,  it  may  also  direct 
that  the  defendant  be  imprisoned  until  the  fine  be  satis- 
fied, specifying  the  extent  of  the  imprisonment,  which 
must  not  exceed  one  day  for  every  dollar  of  the  fine. 
There  is  nothing  here  or  elsewhere  in  the  statute  to 
limit  the  extent  of  such  imprisonment  to  the  maximum 
of  the  period  which  might  have  been  imposed  if  im- 
prisonment alone  had  been  adopted  as  the  means  of 
punishment.  And  properly  so;  for  so  far  as  the  law  is 
concerned,  the  defendant  may  avoid  imprisonment  en- 
tirely, or  secure  his  discharge  at  any  time,  by  payment 
of  the  fine,  or  such  part  of  it  as  remains  due  after  de- 
ducting the  specified  per  diem  for  the  number  of  days 
he  may  have  remained  in  prison.  (Ex  parte  Kelly,  28 
CaL  414.) 

Again,  it  being  conceded,  and  that  being  the  express 
provision  of  the  statute,  that  the  court  had  jurisdiction 
to  impose  a  fine  of  five  hundred  dollars,  it  had  full  power 
to  apportion  the  imprisonment  for  non-payment  at  the 
rate  of  one  day  for  each  dollar  of  such  fine,  under  section 
1446,  Penal  Code,  in  relation  to  proceedings  in  justices' 
and  police  courts. 

In  Ex  pcurte  Wadleigh,  the  prisoner  was  discharged  be- 
cause the  legislature  had  not  in  terms  authorized  the  im- 
prisonment in  default  of  payment  of  the  fine.  In  this 
cAse  it  has,  in  express  terms,  in  at  least  two  separate  sec- 
tions, made  such  provision. 

Writ  discharged,  and  prisoner  remanded. 
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[No.  20572.    In  Bank.— July  23.  1890.] 
THE  PEOPLE,  Respondent,  v.  ROBERT  LEVDTE, 

APPELUINT. 

CBnoNAi.  Law — ^Defense  of  Alibi — ScBumnr  or  BMdencb — In- 
BTBUcnoNs — Construing  Charge  as  a  Whole. — ^The  defense 
of  aJibi  In  a  criminal  cause  Is  not  one  requiring  that  the 
evidence  in  support  of  It  should  be  scrutinized  otherwise  or 
differently  from  that  srlven  in  support  of  any  other  issue  in 
the  cause;  but  an  instruction  that  the  proof  offered  to  sus- 
tain such  defense  is  to  be  subjected  to  a  rigid  scrutiny  is 
not  ground  of  reyersal,  if  the  remaining  portions  of  the 
charge  are  such  that,  when  given  as  a  whole,  an  intelligent 
jury  could  not  have  been  misled  by  it. 

Id. — ^Reasonarle  Doubt. — The  question  for  the  jury  to  determine 
is  as  to  whether  the  theory  of  the  prosecution  against  the 
defense  of  alihi  is  supported  by  the  evidence  beyond  a  rea- 
sonable doubt. 

Id. — ^EIviDENOE  —  Experiments — ^Tbst  in  Presenob  of  Jurt— Dis- 
cretion.— ^The  admission  of  evidence  of  an  experiment  ap- 
plicable to  the  facts  in  proof,  in  support  of  the  theory  of  the 
prosecution  as  to  the  guilt  of  defendant,  Is  entirely  in  the 
discretion  of  the  court;  and  the  court  is  not  bound  to  sub 
pend  the  trial  to  try  the  experiment  over  again  in  the  prer 
ence  of  the  jury,  as  the  defendant  may  show  any  difteren< 
result  by  proof  of  other  experiments,  if  desired* 

Appeai.  from  a  judgment  of  the  Superior  Court  of  Lo< 
Angeles  County. 

Hie  facts  are  stated  in  the  opinions  of  the  court 

8.  M.  Payton,  and  Max  Lowenthal,  for  Appellant 

Attomey-Oenerdl  Johnson,  for  Respondent 

Fox,  J. — ^In  the  petition  for  and  in  the  argument 
upon  rehearing,  it  is  suggested  that  in  Department  we 
fdl  into  error  in  relation  to  the  evidence  in  regard  to 
the  pieces  of  candle  left  at  the  saloon  by  the  plumber. 
We  stated  that  he  left  three  half  candles  there,  and  that 
three  pieces  of  candle  were  found  at  the  time  of  the  fire. 
Our  attention  is  now  called  to  the  fact  that,  according 
to  the  testimony  of  the  plumber  himself,  he  left  one 
whole  candle,  a  half  candle,  and  a  piece  of  another  half 
candle;  and  that,  according  to  the  other  evidence,  only 
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two  pieces  of  candle  were  found  at  the  time  of  the  fire, — 
one  burning  and  the  other  extinguished.  We  accept 
the  correction  of  an  error  into  which  we  were  led  by  a 
statement  found  in  one  of  the  briefs,  examined  after  we 
had  read  the  evidence,  but  we  are  unable  to  perceive  that 
the  error  was  prejudicial  to  defendant.  To  our  minds,  the 
evidence  as  corrected  rather  strengthens  than  weakens  the 
case  of  the  prosecution.  More  candle  remains  unaccounted 
for  than  we  at  first  supposed,  and  if  the  candle  which 
was  found  burning  half  or  three  quarters  of  an  hour  after 
the  fire  was  discovered  was  whole  when  lighted,  that  fact 
will  account  for  its  having  lasted  so  much  longer  than  the 
other  pieces,  without  resorting  to  any  chemical  considera- 
tions whatever. 

As  requested,  we  have  carefully  re-examined  the  evi- 
dence, and  after  such  examination,  we  still  fail  to  see  how 
we  can  disturb  the  verdict  on  the  ground  of  insufficiency 
of  the  evidence. 

Upon  the  decision  in  Department,  we  were  not  free 
from  doubt  as  to  the  correctness  of  instruction  10^,  and 
we  readily  acquiesced  in  the  prayer  for  a  rehearing,  that 
the  case  might  be  further  considered  upon  that  point. 
That  instruction  reads  as  follows, — ^the  portion  of  it  which 
we  place  in  italics  being  the  portion  to  wrich  exception  is 
taken : — 

''One  of  the  defenses  in  this  ca^e  is  called  an  alibi;  that 
is,  that  the  accused  was  elsewhere  at  the  time  the  offense 
is  alleged  to  have  been  committed.  If  this  is  true,  it 
being  impos«^ible  that  the  accused  should  be  in  two  places 
at  the  same  time,  it  is  a  fact  inconsistent  with  the  charge 
sought  to  be  proved,  and  excludes  its  possibility.  This 
/.<?  a  defense  often  attempted  by  contrivance^  suboiviniion, 
and  perjury.  The  proof,  therefore,  offered  to  sustain  it  is 
to  be  subjected  to  a  rigid  scrutiny;  because,  without  at- 
tempting to  control  or  rebut  the  evidence  of  facts  sus- 
taining the  charge,  it  attempts  to  prove  affirmatively  an- 
other fact  wholly  inconsistent  with  it;  and  this  defense 
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is  equally  available,  if  saiisfactorily  established,  to  avoid 
the  force  of  positive  as  of  cvrcvmstoffiHal  evidence.  In  oon- 
sidering  the  strength  of  the  evidence  necessary  to  sustain 
this  defense,  it  is  obvious  that  all  evidence  tending  to 
show  that  the  accused  was  in  another  place  at  the  time 
of  the  ofFense  is  in  direct  conflict  with  that  which  tends 
to  prove  that  he  was  at  the  place  where  the  crime  was 
committed,  and  actually  committed  it.  In  this  conflict  of 
evidence,  whatever  tends  to  support  the  one  tends  in  some 
degree  to  rebut  and  overthrow  the  other,  and  it  is  for  the 
jury  to  decide  where  the  truth  lies,  giving  the  defendant 
the  benefit  of  every  reasonable  doubt" 

It  is  claimed  that  this  charge  is  in  direct  conflict  with 
and  overrules  the  decision  of  this  court  in  People  v. 
Bushton,  80  Cal.  160.  We  are  unable  to  discover  in  the 
whole  or  any  part  of  this  diarge  any  such  conflict,  or  to 
see  how  it  can  work  any  such  result.  There  is  certainly 
nothing  in  the  language  adopted  by  the  court  below  tend- 
ing toward  advising  the  jury  that  the  defense  of  alibi 
must  be  made  out  by  a  preponderance  of  evidence,  or  to 
change  the  rule  laid  down  in  the  Bushnell  case,  that  ''if, 
upon  the  whole  case,  they  entertained  a  reasonable  doubt, 
from  the  evidence,  as  to  his  guilt,  he  should  be  acquitted." 
So  far  from  this,  the  charge  concludes  with  the  express 
direction  that  "it  is  for  the  jury  to  decide  where  the 
truth  lies,  giving  the  defendami  the  benefit  of  every  rear 
sonahle  doubt*' 

Stripped  of  their  context,  the  words  which  we  have 
italicized  in  our  quotation  of  the  charge  as  a  whole, 
though  not  new  in  such  a  place,  would  be  objectionable. 
Hey  have  been  both  approved  and  condemned  by  able 
jurists  at  different  times  and  in  different  states.  H  they 
had  been  given  in  this  case  free  from  all  their  context, 
and  the  case  was  one  where  we  could  conceive  it  possible 
that  the  verdict  turned  upon  the  question  of  the  truth 
or  falsity  of  the  evidence  given  in  support  of  the  de- 
fense  of  alibi,  we  should  be  inclined  to  hold  that  the 


Digitized  by 


Google 


42  People  v.  Levine.  [85  CaL 

instruction  was  erroneous  to  a  degree  that  entitled  the 
defendant  to  a  reversal  of  the  judgment;  for  the  defense 
of  alibi  is,  in  our  judgment,  not  one  requiring  that  the 
evidence  given  in  support  of  it  should  be  scrutinized 
otherwise  or  differently  from  that  given  in  support  of 
any  other  issue  in  a  cause,  but  the  remaining  portions 
of  the  charge  are  such  that  when  given  as  a  whole,  as  it 
was,  it  is  hardly  possible  that  an  intelligent  jury  could 
have  been  misled  by  it  This  is  particularly  so  when 
we  read,  as  we  do,  in  charge  No.  20:  "The  burden  of 
proof  is  upon  the  prosecutor.  All  the  presumptions  of 
law,  independent  of  evidence,  are  in  favor  of  innocence, 
and  every  person  is  presumed  to  be  innocent  until  he  is 
proven  guilty.  If,  upon  such  proof,  there  is  a  reason- 
able doubt  remaining,  the  accused  is  entitled  to  the  bene- 
fit of  it  by  an  acquittal."  And  in  21  and  22:  "In  the 
decision  of  a  criminal  case,  there  must  bej  more  than  a 
preponderance  of  evidence.  It  would  not  be  sufficient 
to  justify  a  conviction  if  the  jury  should  be  satisfied  of 
the  guilt  of  the  defendant  to  such  a  moral  certainty  as 
would  influence  their  minds  in  the  important  affairs  of 
life.  But  the  evidence  must  entirely  satisfy  the  jury  of 
the  guilt  of  the  defendant  before  they  can  convict.  If  the 
jury  are  not  entirely  satisfied,  they  should  acquit"  With 
such  a  context  as  these  instructions  afford,  followed  by 
thirteen  instructions  carefully  prepared  by  and  requested 
by  the  defendant  (which  included  all  that  he  asked),  it 
is  hardly  possible  that  the  words  objected  to  in,  and  form- 
ing only  a  part  of  instruction  lOJ,  could  have  misled  the 

jury-^ 

This  is  the  more  particularly  so  since  there  is  no  con- 
flict in  or  contradiction  of  the  evidence  offered  by  the 
defendant  tending  to  prove  an  alibi.  The  prosecution 
made  no  attempt  to  impeach  the  truth  of  that  evidence, 
but,  accepting  it  as  true,  relied  upon  tie  proposition  that 
the  train  was  laid  and  the  candles  lit  before  he  closed 
the  saloon  for  the  night      The  question  for  the  jury  to 
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determine  was,  whether  the  evidence  was  sufficient  to  sup- 
port this  theory  beyond  a  reasonable  doubt 

It  is  in  view  of  this  theory  of  the  case  that  appellant 
insists  that  it  was  error  to  admit  the  evidence  of  what  is 
termed  the  candle  "experiment."  We  held  in  Depart- 
ment that  the  admission  of  this  evidence  was  entirely 
in  the  discretion  of  the  court;  that  the  court  was  not 
bound  to  suspend  the  trial  to  try  the  experiment  over 
again  in  the  presence  of  the  jury,  as  the  court  would 
undoubtedly  have  received  evidence  of  other  experi- 
ments made  for  the  same  purpose,  if  any  such  had  been 
offered. 

He  proof  of  the  result  of  experiments  was  equally  as 
open  to  the  defendant  as  the  prosecution;  and  if  other 
experiments  would  have  shown  a  different  result  from 
that  shown  by  the  experiment  proved  by  the  prosecution, 
the  defendant  had  ample  opportunity  to  show  the  fact. 
The  books  are  full  of  authorities  sustaining  the  court 
in  admitting  evidence  of  the  result  of  experiments  in 
chemistry,  in  toxicology,  and  particularly  in  the  use  of 
fire-arms,  for  purposes  similar  to  that  for  which  this 
evidence  was  admitted.  It  has  been  quite  a  common 
thing,  in  cases  of  homicide,  to  make  experiments  with 
fire-arms,  to  determine  the  carrying  distance,  the  pene- 
trating force,  and  the  distance  to  which  fire  will  be  car- 
ried by  fire-arms  of  certain  pattern  and  caliber,  and  to 
prove  the  results  of  such  experiments  at  the  trial,  as 
tending  to  show  the  guilt  or  innocence  of  the  accused. 
The  experiment  in  this  case  was  one  of  a  similar  char- 
acter, and  for  a  similar  purpose.  Its  result  was  not  con- 
elusive,  but  a  mere  circumstance  to  be  considered  in 
connection  with  the  other  evidence  in  the  cause.  It 
was  both  competent  and  admissible;  its  weight  was  for 
the  jury  to  determine.  We  cannot  agree  with  counsel 
that  it  was  the  "material  and  effective"  evidence  in  the 
cause.  The  material  and  effective  evidence  on  that 
branch   of  the   case  was   the   substantive   fact   of  the 
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candles  themselves,  and  the  condition  in  which  they 
were  found.  They  and  the  coal  oil,  with  their  sur- 
roundings, where  tangible  things,  rendering  it  certain 
that  the  fire  was  incendiary,  and  the  proof  in  relation  to 
rhem,  independent  of  any  proof  of  the  result  of  expeiri- 
iiienl^  was  ^^the  material  and  effective"  proof  in  the  case. 

We  are  also  reminded  of  the  age  and  of  the  reputa- 
tion of  the  defendant,  and  of  thei  seiverity  of  his  punish- 
ment. His  age  and  reputation  were  matters  addressed 
to  and  undoubtedly  considered  by  the  jury.  Notwith- 
standing them,  the  jury  have  found  against  him,  and  on 
evidence  of  such  a  character  that  we  are  not  at  liberty 
to  disturb  their  verdict  In  view  of  his  age  and  reputa- 
tion, the  severity  of  his  punishment  may  excite  our  i^|rm- 
pathies,  but  it  cannot  control  our  judgment.  The  pen- 
alty imposed  by  the  court  below  was  not  in  excess  of  that 
prescribed  by  law;  and  upon  the  assumption  of  his  guilt, 
upon  which  alone  any  penalty  could  be  imposed,  no  mild 
punishment  would  have  been  commensurate  with  the  of- 
fense; for  it  was  no  light  offense  to  attempt,  at  midni^t, 
to  bum  a  hotel  in  which  more  than  a  hundred  people  were 
sleeping. 

Judgment  and  order  affirmed* 

Sharpstein,  J.,  MoFakland,  J.,  THOBNTOiir,  J.,  anu 
Bkatty,  C.  J.,  concurred. 

Patebson,  J.,  and  Wobks,  J.,  dissented,  on  the  ground 
that  the  court  erred  in  giving  instruction  lOJ^. 

The  following  is  the  opinion  of  Department  One, 
above  referred  to,  rendered  on  the  6th  of  December, 
1889:— 

Pox,  J. — ^Information  against  the  defendant  for  the 
crime  of  arson,  verdict  of  guilty,  motion  for  new  trial  made 
and  denied,  and  judgment  of  imprisonment.  Defendant 
appeals  from  the  judgment,  and  from  the  order  denying 
his  motion  for  new  triaL 
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Defendant's  points  are  nowhere  stated  separately,  or  with 
any  d^ree  of  clejamess,  and  we  are  left  to  fish  them  out 
as  best  we  may  from  a  general  argument  as  to  the  char- 
acter and  weight  of  the  evidence,  and  alleged  errors  of  the 
court,  in  the  course  of  the  trial,  in  the  admission  and  re- 
jection of  evidence. 

On  the  night  of  January  24,  1888,  a  fire  broke  out  in 
the  basement  of  the  New  United  States  Hotel,  at  Los 
Angeles,  the  fire  being  discovered  and  the  alarm  sounded 
at  12 :45  o'clock.  Said  basement  was  at  the  time  occupied 
by  the  defendant  as  a  saloon.  The  evidence  leaves  no 
possible  doubt  that  the  fire  was  incendiary,  and  that  fad 
is  not  disputed;  but  it  is  claimed  that  the  evidence  was 
insufficient  to  show  that  the  defendant  committed  the 
act,  and  that  several  errors  occurred  during  the  trial,  m 
the  admission  and  rejection  of  evidence,  and  in  the  charge 
to  the  jury. 

It  is  established  by  the  evidence  that  the  defendant 
was  the  lessee  of  this  basement,  and  in  it  was  carrying 
on  a  saloon,  which  was  not  at  the  time  a  prosperous  con- 
cern. A  few  days  before  the  fire  he  had  made  an  effort 
to  sell  it  at  auction,  but  could  not  realize  at  the  sale  the 
limit  which  he  had  placed  upon  it,  and  the  sale  was  not 
made.  The  limit  fixed  was  two  thousand  dollars.  The 
stock  and  fixtures  were  insured  for  two  thousand  five 
hundred  dollars.  When  the  fire  was  first  discovered  it 
was  seen  through  a  window,  and  was  located  behind  the 
bar.  When  an  entrance  was  effected,  the  bar  was  all 
ablaze,  and  the  room  was  stifiing  with  the  smoke  of  coal 
oil.  Even  after  the  fire  was  extinguished,  persons  could 
not  remain  in  the  place  long  at  a  time,  because  of  the 
strong  smell  of  coal  oil.  A  coal-oil  measure  and  a  five- 
gallon  coal-oil  can  were  found  in  the  room,  near  where 
the  fire  started ;  also,  rags,  straw,  and  other  refuse  matter 
were  found  near  the  fire,  and  at  several  points  in  the 
room,  saturated  with  coal  oil,  as  also  were  the  walls, 
counters,    and   floors.      According   to    defendant's   testi- 
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mony,  the  only  use  defendant  had  for  or  made  of  coal 
oil,  in  the  premises,  ttrs  to  supply  his  cigaivlighter.  A 
few  days  before  the  fire,  a  plumber  who  had  been  en- 
gaged in  making  some  repairs  in  the  premises  had  left 
three  half  candles  there.  There  were  several  lockers  undei 
the  counter.  In  one  of  these  a  small  piece  of  candle  was 
found,  still  burning,  with  some  of  the  refuse  saturated 
with  coal  oil  near  it.  Two  other  small  pieces  of  candle 
were  found  under  the  counter,  but  not  burning  when 
found.  An  experiment  was  afterward  tried,  in  the  burn- 
ing of  half  candles,  and  it  was  found  that  it  took  an  hour 
Jind  forty-two  minutes  to  bum  one  down  to  the  point  to 
which  these  had  been  burned,  and  the  result  of  this  etx- 
neriment  was  given  in  evidence.  The  piece  found  still 
liuming  was  shorter  than  the  others. 

The  owner  of  the  building  testified,  among  other  things, 
to  a  conversation  had  with  the  defendant  some  time  be- 
fore the  fire,  in  which  defendant  said  he  could  not  pay  the 
rent,  and  desired  to  sell  out,  saying  that  if  he  could  not 
sell  out  for  sixteen  hundred  dollars  he  would  *Tiave  to  sell 
out  to  the  insurance  company." 

The  evidence  on  the  part  of  the  defense  shows  that  the 
defendant  closed  up  the  saloon  at  about  eleven  o'clock 
that  night;  that  during  the  evening  several  persons  had 
been  in  the  saloon  and  noticed  no  smell  of  coal  oil ;  that 
some  of  them  remained  until  the  saloon  closed,  and  saw 
the  defendant  when  he  locked  up  and  left  the  place,  and 
they  observed  no  smell  of  coal  oil  or  other  unusual  oc- 
currence or  proceedings  about  the  saloon.  According  to 
the  testimony  of  the  defendant,  he  went  almost  directly 
home  and  went  to  bed.  Other  evidence  shows  that  he  did, 
not  long  after  the  time  when  it  is  proved  the  saloon  was 
closed  up,  go  home  and  go  to  bed,  where  he  remained  until 
notified  of  the  fire. 

Under  this  evidence,  the  defendant  relies  upon  proof 
of  alibi,  and  want  of  proof  of  motive.  We  have  given 
but  a  brief  summary  of  the  principal  points  in  the  evi- 
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dence,  but  we  have  examined  all  the  testimony  with  great 
care,  and  on  the  evidence  we  cannot  say  that  the  jury  were 
not  justified  in  coming  to  the  conclusion  which  they  did. 
The  evidence  seems  to  us  suificient  to  justify  the  verdict, 
and  we  cannot  disturb  that  verdict  on  the  ground  of  in- 
sufficiency of  evidence. 

Exception  is  taken  to  the  ruling  of  the  court  in  admit- 
ting the  testimony  of  the  witness  Rhodes.  The  objection 
was  taken  to  his  evidence  as  a  whole,  the  counsel  refusing 
to  make  specific  objections  to  particular  parts  of  it.  The 
court  did  not  err  in  overruling  that  objection. 

Nor  was  there  any  error  in  the  rulings  of  the  court 
in  reference  to  the  admission  of  the  testimony  of  the 
witnesses  Wheeler  and  Kinnie.  The  evidence  was  en- 
tirely with  reference  to  the  adjustment  of  the  loss,  and 
was  introduced  as  showing  the  amount  of  loss  as  agreed 
upon  and  the  value  of  the  stock  remaining,  as  ascertained 
in  the  course  of  adjustment  in  the  presence  of  and  with 
the  assistance  of  the  defendant  It  tended  to  prove  mo- 
tive, and  was  admissible  for  that  purpose.  It  was  not 
conclusive,  and  did  not  preclude  the  defendant  from  in- 
troducing other  evidence  as  to  the  value. 

The  ruling  of  the  court  in  sustaining  the  objections 
to  the  questions  put  to  the  witness  Mesmer  on  cross-ex- 
amination were  not  erroneous.  Counsel  had  already  drawn 
out  from  the  witness  that  the  hotel  was  mortgaged  for  fifty 
thousand  dollars,  and  that  it,  with  its  contents,  was  in- 
sured for  sixty-five  thousand  dollars.  The  questions  ob- 
jected to  were  irrelevant  and  incompetent,  and  not  calcu- 
lated to  prove  over-insurance  or  motive  in  Mesmer  to  set 
the  fire. 

It  is  a  matter  resting  entirely  in  the  discretion  of 
the  court  to  admit  proof  of  the  candle  experiment  It 
would  probably  have  admitted  similar  proof  on  the  part 
of  the  defendant,  if  any  had  been  offered,  but  the  court 
was  not  bound  to  stop  the  proceedings  of  the  court  and  tiy 
(he  experiment  in  open  court,  as  proposed. 
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In  this  connection  we  notice  a  point  made  by  asso- 
ciate counsel  for  the  defense^  who  made  the  closing 
argument  and  prepared  the  closing  brief.  It  seems 
he  made  a  candle  experiment  after  the  case  was  ap- 
pealed,  in  which  he  practically  verified  the  testimony 
of  the  witness  on  that  subject  as  to  the  length  of  time 
it  would  take  a  half  candle  to  bum  down  to  the  point 
reached  by  those  discovered  at  the  time  of  the  fire* 
From  that  result^  and  from  the  fact  that  it  was  half 
to  three  quarters  of  an  hour  after  the  fire  was  dis- 
covered before  the  candle  which  was  found  still  burn- 
ing was  found,  he  argues  that  it  was  impossible  that 
these  trains  could  have  been  laid  and  those  candles 
lighted  until  at  least  a  half-hour  after  the  defendant 
left  the  place.  It  will  be  remembered  that  the  can- 
dle found  burning  was  found  in  a  closed  locker  or 
drawer.  It  was  because  so  closed  in  that  it  was  not 
earlier  discovered.  The  fact  that  it  was  so  shut  out 
from  the  air,  and  in  a  confined  space,  wiU  of  itself  ac- 
count for  that  candle  holding  out  so  much  longer  than 
the  others;  and  if  counsel  will  try  the  experiment,  he 
will  probably  find  that  a  half  candle  burning  under  such 
circumstances  will  last  folly  half  to  three  quarters  of  an 
hour  longer  than  a  similar  one  burned  in  the  open  air  of 
the  room. 

It  is  claimed  that  the  court  erred  in  giving  the  eighth 
and  ninth  instructions.  We  fail  to  perceive  anything  in 
cither  of  which  Ihe  defendant  can  complain.  Both  state 
the  law  correctly  and  clearly,  and  counsel  fails  to  show  any 
reason  why  they  should  not  have  been  given. 

There  was  nothing  in  instruction  No.  10^  of  which 
the  defendant  can  complain.  The  court  correctly  laid 
down  the  law  as  to  the  effect  of  the  proof  of  alibi,  and  in 
cautioning  the  jury  as  to  the  propriety  or  necessity  of 
carefully  scrutinizing  such  evidence,  adopted  language 
which  has  several  times  met  the  approval  of  this  court 
{People  V.  Wong  Ah  Foo,  69  OaL  180 ;  People  v.  Lee  Chm, 
69  Cal.  552.) 


Digitized  by 


Google 


July,  1890.]       Steousk  v.  Poucb  Coubt,  49 

The  court  did  not  err  in  refusing  to  grant  a  new  trial 
on  the  ground  of  newly  discovered  evidence.  The  affi- 
davits failed  to  disclose  any  newly  discovered  evidence 
which  would  be  competent  or  admissible  for  an^  pur- 
pose. 

Judgment  and  order  affirmed. 

WoBKSy  J.,  and  Patebsov,  J.,  oonoorred, 
Behearing  denied. 


[Ko.  1S82S.    In  Bank.— July  25,  1890.1 

MAEK  STEOUSE,  Pbtitioiteb,  v.  POLICE  COUHT 
OF  THE  CITY  AND  COUNTY  OF  SAN  FRAN- 
CISCO, Bbspondent. 

PaoHnrnoN  —  Tbial  of  Misdemeanob  iob  Conbuctino  Busnrsss 

WITHOUT  LlOSNSI — ^PUEA  TO  JUBISDICTIOIT — ^REMEDY  BT  APPEAL. 

— ^Where  the  petitioner  was  arrested  under  a  warrant  issued 
on  a  complaint  filed  in  the  police  court,  and  charged  with  a 
misdemeanor  in  having  carried  on  business  without  a  license, 
and  pleaded  not  guilty,  and  also  filed  a  plea  to  the  jurisdiction 
of  the  court,  a  writ  of  prohibition  will  not  be  issued  to  re- 
strain the  court  from  proceeding  with  the  trial  of  the  action, 
as  the  petitioner  has  a  plain,  speedy  and  adequate  remedy  at 
law,  by  appeal  to  the  superior  court,  if  he  should  be  convicted. 

Afflioation  to  the  Supreme  Court  for  a  writ  of  pro- 
hibition to  the  Police  Court  of  the  city  and  county  of  San 
Francisco.  The  facts  are  stated  in  the  opinion  of  the 
court 

Alfred  Clarke,  for  Petitioner. 

Patebson,  J. — ^A  complaint  was  filed  in  the  police 
court  of  the  city  and  county  of  San  Francisco,  on  April 
24,  1890,  charging  the  petitioner  with  a  misdemeanor 
in  having  transacted  and  carried  on  the  business  of  sell- 
ing meat  without  having  first  taken  out  a  license,  as  re- 
quired by  an  ordinance  of  the  board  of  supervisors. 
LXXXV.  Cai.— 4 
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The  petitioner  was  arrested  under  a  warrant  issued  on 
said  complaint  and  in  due  time  entered  a  plea  of  not 
guilty,  and  another  plea  challenging  the  jurisdiction  of 
the  court.  It  is  alleged  that,  notwithstanding  his  plea 
to  the  jurisdiction,  the  police  court  threatens  to  proceed 
with  the  trial  of  the  charge  against  petitioner,  and  he 
prays  for  a  writ  of  prohibition  to  restrain  the  police  court 
from  proceeding  with  the  trial  of  the  action. 

Section  1103  of  the  Code  of  Civil  Procedure  provides 
that  the  writ  of  prohibition  may  be  issued  "in  all  cases 
where  there  is  not  a  plain,  speedy,  and  adequate  remedy 
in  the  ordinary  course  of  law."  This  is  not  such  a  case. 
If  the  petitioner  should  be  convicted  in  the  police  courts 
he  will  have  a  plain,  speedy,  and  adequate  remedy  at  law 
by  an  appeal  to  the  superior  court  (Levy  v.  Wilson, 
69  Cal.  10.5.) 

Application  for  writ  denied. 

Shabpstein,  J.,  MoFART^ifD,  J.,  Fox,  J.,  and  Thobk- 
TON,  J.,  concurred. 


[No.  13254.    Department  One.^July  28,  1890.] 

S.  L.  PAGE  ET  AL.,  Respondents,  v.  BOAED  OF 
SUPERVISORS  OF  LOS  ANGELES  COUNTY, 
Appelt^ants. 

Municipal  Incorporation  Act — Petition  fob  Inoobfosation — Ik- 
sufficient  Number  of  Qualified  Signers — ^Void  Inoorfoba- 
tion. — ^When  a  petition  for  the  incorporation  of  a  municipal- 
ity under  tbe  municipal  incorporation  act  is  not  signed  by 
the  requisite  number  of  qualified  persons,  the  organization 
of  an  incorporation  thereunder  Is  absolutely  void  as  being 
without  authority  of  law;  nor  can  a  favorable  vote  of  the 
people  cure  such  defect,  or  confer  jurisdiction  upon  the  super- 
visors to  issue  the  necessary  certificate  to  exercise  the  munic- 
ipal franchise. 

Id. — P'baudulent  Petition — Canvass  of  EJlection  Retubns — ^Ju- 
risdiction OF  Supervisors. — ^WTien  such  petition  purports  to 
be  signed  by  a  sufficient  number  of  qualified  persons,  but 
after  the  holding  of  an  election  thereunder,  the  board  of 
supervisors  discover  that  a  fraud  was  perpetrated  in  the 
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signing  of  the  petition,  and  that  less  than  one  hundred  of 
the  signers  were  residents  or  electors  within  the  territory 
proposed  to  he  incorporated,  the  board  has  Jurisdiction  to  in- 
quire into  such  fraud,  and  may  refuse  to  canvass  the  election 
returns,  or  take  any  further  proceedings  in  the  matter. 

Id. — ^VoiD  EuxmoN  —  Notice  without  Authobitt  of  Law. — ^An 
election  held  without  notice,  or  without  authority  of  law, 
can  give  no  title  to  an  office  or  franchise;  and  notice  of  an 
election  to  determine  whether  the  people  would  incorporate 
or  not.  If  given  without  Jurisdiction,  is  given  without  author- 
ity of  law.  and  is  no  notice. 

Id. — Mandamus  to  Supebvisoss. — Mandamus  will  not  lie  to  com- 
pel the  hoard  of  supervisors  of  a  county  to  canvass  election 
returns,  and  issue  a  certificate  of  municipal  incorporation, 
when  It  appears  that  less  than  the  required  number  of  resi- 
dents or  electors  signed  the  petition  for  incorporation,  and 
that  notice  of  the  election  to  determine  the  question  of  in- 
corporation was  therefore  given  without  authority  of  law. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Frank  P.  Kelly,  Smith,  Howard  &  SmiHh,  and  Oeorge 
H.  Smith,  for  Appellants. 

H.  C  Carr,  for  Respondents. 

Fox,  J. — On  the  second  day  of  July,  1888,  a  petition 
was  presented  to  the  board  of  supervisors  of  Los  Angeles 
County,  asking  that  certain  territory  b©  incorporated 
into  a  municipality,  to  be  known  as  the  city  of  Alhambra, 
in  pursuance  with  the  provisions  of  the  municipal  incor^ 
poration  act  (Stats.  1883,  p.  93.)  The  petition  described 
the  proposed  boundaries  of  the  corporation,  stated  that 
the  population  within  those  boundaries  was  about  850, 
and  was  signed  by  106  persons  claiming  to  be  residents 
and  electors  within  said  territory.  It  was  accompanied 
with  proper  proof  of  publication  thereof,  with  the  names 
of  the  signers,  and  of  intention  to  present  it  at  that  time. 
The  matter  came  on  for  hearing  on  the  7th  of  July, 
when  a  protest  was  filed  regarding  the  establishment  of 
the  boundaries  as  described  in  the  petition,  and  after 
some  general  discussion  as  to  the  boundaries,  and  the 
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examination  of  witnesses  as  to  population,  the  board  hav- 
ing ascertained  that  the  population  of  the  district  as  the^ 
seem  to  have  agreed  to  bound  it  v^as  in  excess  of  five  hun* 
dredy  a  resolution  was  adopted,  giving  notice  of  an  elef, 
tion,  submitting  to  the  qualified  voters  within  certain 
boundaries  described  in  the  resolution,  but  differing  some- 
what from  those  given  in  the  petition,  the  question  of 
whether  or  not  they  should  become  incorporated,  and  for 
the  election  of  the  officers  thereof.  The  notice  was  in  due 
and  proper  form,  fixing  the  day  of  election  for  the  27th 
of  July,  and  was  duly  published. 

Nothing  was  put  upon  the  minutes  of  the  board  show- 
ing the  result  of  its  deliberations,  the  judgment  or  con- 
clusion at  which  it  had  arrived,  on  the  question  of  the 
sufficiency  of  the  petition  or  the  notice,  of  the  sufficiency 
of  the  number  of  its  signers,  or  of  their  residence  and 
competency  to  sign,  or  of  its  determination  as  to  the 
boundaries,  except  the  recitals  as  found  in  the  resolution 
or  order  calling  the  election;  and  these  make  no  refer- 
ence to  the  petition,  or  the  sufficiency  thereof,  the  notice 
giyen  of  the  application,  the  number,  residence,  or  com- 
petency of  the  sixers.  In  fact,  so  far  as  the  minutes  of 
the  board  show,  there  was  no  investigation  as  to  whether 
the  signers,  or  any  of  them,  were  residents  or  electors 
within  the  boundaries  of  the  proposed  municipality,  as 
described  in  the  notice  of  election. 

Notice  of  the  election  was  duly  published,  and  at  the 
appointed  time  the  election  was  held,  and  the  returns 
thereof  duly  certified  and  returned  to  the  board  as  re- 
quired by  law.  The  board  met  at  the  time  fixed  by  law 
for  the  canvassing  of  such  returns,  but  then  and  ever  since 
refused  to  canvass  said  returns  or  take  any  further  pro- 
ceedings in  the  matter. 

The  petition  is  by  the  parties  claiming  to  have  been 
elected  trustees  at  that  election  for  a  writ  of  mandate  to 
oompel  the  board  of  supervisors  to  canvass  the  returns  of 
that  election,  and  declar<)  the  result 
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The  board  by  their  answer  admit  the  allegations  of 
the  complaint,  and  then  for  further  answer  allege  that 
on  the  13th  of  August,  1888,  upon  information  given  to 
and  protest  filed  with  the  board  by  divers  good  citizens 
of  the  town  or  locality  of  Alhambra  against  the  coimt- 
ing  or  canvassing  of  said  vote;  that  a  great  fraud  had 
been  perpetrated  on  the  board,  and  that  a  large  number 
of  those  persons  who  had  petitioned  for  the  incorpora- 
tion of  said  Alhambra  were  not  residents  in  or  electors 
residing  within  the  boundaries  proposed  to  be  incorpo- 
rated under  the  name  of  Alhambra,  and  that  as  many  as 
twenty-six  of  the  one  hundred  and  six  signers  of  said  pe- 
tition were  not  such  residents  or  electors ;  that  the  board 
then  for  the  first  time  was  informed  of  or  discovered 
such  fact,  and  proceeded  to  inquire  concerning  the  same, 
and  upon  full  investigation,  and  the  examination  of  sun- 
dry witnesses,  it  ascertained  that  less  than  one  hundred 
in  number  of  those  who  had  signed  the  petition  which 
was  presented  to  the  board  resided  within  the  boimda- 
ries  of  the  territory  proposed  to  be  incorporated,  or  were 
electors  within  the  same,  and  thereupon  dismissed  the 
entire  proceedings  with  reference  to  said  incorporation 
without  prejudice,  and  refused  to  canvass  said  vote. 

At  the  hearing  it  was  stipulated  as  a  fact  that  less  than 
one  hundred  of  the  signers  of  the  petition  were  residents 
or  electors  within  the  territory  proposed  to  be  incorpo- 
rated. The  court  below  found  the  facts  as  alleged  in  the 
pleadings  and  conceded  in  said  stipulation,  and  then 
found,  as  conclusions  of  law,  that  the  act  remaining  to 
be  done  by  the  board  of  supervisors  (after  the  coming  in 
of  ihe  returns)  was  purely  ministerial,  and  that  the  law 
neither  requires  nor  authorizes  any  inquiry  on  the  part 
of  the  board  of  supervisors,  other  than  as  to  the  appar- 
ent regularity  of  Ae  returns  they  are  to  canvass,  suffi- 
cient to  assure  them  that  the  documents  presented  have 
been  properly  transmitted  and  came  from  authorized 
election  officers.     And  on  such  findings  and  conclusions 
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of  law  the  court  gave  judgment  in  favor  of  the  plaintiffs, 
commanding  that  the  writ  issue  requiring  the  board  to 
canvass  the  returns  and  declare  the  result  as  the  statute 
requires.    From  this  judgment  the  defendant  appeals. 

We  cannot  accede  to  the  conclusions  of  law  reache<i 
by  the  court  below.  If  the  board  of  supervisors  should 
find  these  returns  regular  on  their  face,  and  proceed  to 
canvass  the  same,  and  declare  the  result,  as  required  by 
the  judgment  rendered  herein,  and  that  result  was  found 
in  favor  of  the  proposed  incorporation,  we  should  have 
the  anomaly  of  a  small  community  exercising  the  fran- 
chise of  a  municipal  corporation,  with  all  the  expenses 
and  obligations  incident  thereto,  imder  the  apparent  li- 
cense of  the  authorized  agent  of  the  state  in  that  behalf, 
but  in  fact  without  any  authority  of  law,  for  the  want 
of  jurisdiction  in  the  agent  to  grant  such  license.  Under 
the  admitted  facts  in  this  case,  and  the  decision  of  this 
court  in  People  v.  City  of  Riverside,  66  Cal.  288,  the  or- 
ganization of  the  corporation  would  be  absolutely  void 
for  the  want  of  the  proper  number  of  signers  qualified  in 
the  premises  to  the  petition  upon  which  the  jurisdiction 
of  the  supervisors  to  act  must  be  based.  This  jurisdiction 
is  a  matter  without  which  every  step  of  the  board  of  su- 
pervisors is  void,  and  into  which  the  board  not  only  has 
the  right,  but  it  is  its  duty,  to  inquire  at  every  stage  of 
its  proceedings,  to  the  end  that  its  final  action  shall  be 
valid  and  binding.  The  inquiry  in  this  case  was  made 
late  in  the  proceedings,  but  not  too  late  for  the  board  to 
avail  itself  of  the  result,  and  prevent  it  from  doing  a  void 
act, — ^that  of  declaring  Alhambra  to  be  a  municipal  cor- 
poration, or  to  save  the  people  of  Alhambra  from  other 
and  greater  complications  and  evils. 

There  is  nothing  in  the  proposition  that  a  favorable 
vote  of  the  people  will  cure  all  preceding  defects,  and 
itself  confer  jurisdiction  to  issue  the  necessary  certificate 
to  exercise  the  municipal  franchise.  An  election  held 
without  authority  of  law  gives  no  title  to  office  {People  v. 
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Church,  6  Cal.  76;  People  v.  Mathewson,  47  CaL  442; 
Kenfield  v.  Irwin,  52  Cal.  164;  People  v.  Harvey,  58  Gal. 
337),  and  in  like  manner  such  an  election  can  give  no 
title  to  a  franchise,  Mandam/us  will  not  lie  to  compel  the 
secretary  of  state  (the  proper  officer  in  such  case)  to  cer^ 
tify  the  election  of  members  of  Congress  of  which  no  no- 
tice was  given  to  the  voters.  {People  v.  Thompson,  67 
CaL  627.)  So  mandamus  will  not  lie  to  compel  the 
board  of  supervisors  to  issue  the  certificate  of  municipal 
incorporation,  when  no  notice  was  given  of  an  election 
to  determine  whether  the  people  would  incorporate  or 
not;  and  a  notice  given  without  authority  of  law  is  no 
notice.  A  notice  given  without  jurisdiction  is  one  given 
without  authority  of  law. 

It  follows,  from  these  conclusions,  that  the  judgment 
appealed  from  must  be  reversed,  and  the  cause  remanded, 
with  instructions  to  the  court  below  to  dismiss  the  writ. 

So  ordered. 

WoKKS,  J.,  SiiAEPSTEiN,  J.,  Thobnton,  J.,  and 
Beattt,  C.  J.,  concurred. 


[No.  13499.    In  Bank.— July  28,  1890.] 

BRIDGET  HEARN,  Appellant,  v.  MAET  E.  XEh 

KEDY  ET  AL.,  Respondents. 

Homestead— Mobtgage  by  Husband  aito  Wifb  to  Seottbe  JonvT  and 
Several  Pbomissobt  Note — ^Fobeclosxtbb  against  Wnnn — ^Pres- 
entation OF  Claim  against  ESstate  of  Deceased  Husband— 
Pleading. — ^A  mortgage  on  a  homestead  given  by  a  deceased 
busband  and  his  wife  to  secure  the  payment  of  their  Joint 
and  several  promissory  note  (the  homestead  having  been  set 
apart  to  the  wife  out  of  the  estate  of  the  husband)  cannot 
be  foreclosed,  unless  the  claim  of  Indebtedness  was  presented 
for  allowance  against  the  estate  of  the  deceased  husband; 
and  a  complaint  upon  foreclosure  against  the  wife  alone, 
praying  for  a  personal  Judgment  against  her,  which  omits 
to  allege  such  presentation  of  claim,  is  subject  to  a  demurrer 
on  the  ground  that  it  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  (Beatty,  C.  J.,  dissenting,  holds 
that  while  the  mortgage  cannot  be  foreclosed,  plaintiff  Is  en- 
titled to  a  personal  Judgment  against  the  wife  for  the  amount 
of  the  note.) 
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Appeal  from  a  judgment  of  tlie  Superior  Court  of 
Tehama  Counly. 

The  facts  are  stated  in  the  opinion  of  tiie  court 

John  F.  Ellison,  for  Appellant 

William  Nagle,  for  Bespondenti 

Shabpstetn,  J. — ^Appeal  from  a  judgment  The  only 
question  to  be  considered  here  is,  Was  the  demurrer  to  the 
complaint  properly  sustained? 

The  complaint  alleges  that,  in  1875,  the  defendant 
Mary  E.  Kennedy  and  one  Michael  Kennedy  were  hus- 
band and  wife;  that  in  1875  they  filed  a  declaration  of 
homestead  upon  certain  lots  in  Red  BluflF,  California; 
the  homestead  was  a  valid  one;  that  Michael  Kennedy 
died  in  1886,  and  the  defendant  Mary  E.  Kennedy 
was  appointed  the  administratrix  of  his  estate;  that 
on  the  thirteenth  day  of  February,  1888,  the  supe- 
rior court  of  Tehama  County,  on  the  petition  of  the  said 
Mary  E.  Kennedy,  made  an  order  setting  aside  the  lots 
above  referred  to,  as  a  homestead,  to  the  defendant 
Mary  E.  Kennedy;  that  on  the  twelfth  day  of  October, 
1882,  said  Mary  E.  Kennedy  and  her  husband,  Michael 
Kennedy,  executed  a  joint  and  several  note  to  the  plain- 
tifF  for  five  hundred  dollars,  due  five  years  after  date, 
bearing  interest  at  rate  of  ten  per  cent  per  annum;  that 
to  secure  this  note  the  defendant  Mary  E.  Kennedy  and 
her  husband,  Michael  Kennedy,  executed  and  delivered 
to  the  plaintiff  a  mortgage  covering  the  lots  above  de- 
scribed. 

The  complaint  does  not  allege  that  the  daim  of  indebt 
edness  upon  which  this  suit  was  brought  was  ever  pre- 
sented to  the  administratrix  for  allowance.  The  complaint 
prays  for  a  personal  judgment  against  the  defendant  Mary 
E.  Kennedy,  and  for  a  sale  of  the  lots  described  in  the 
mortgage. 
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The  defendant  0.  P.  BraynaTd  is  made  a  defendant  be- 
catue^  it  is  alleged,  he  has  or  daims  some  interest  in  the 
mort^ged  premises. 

Defendant  demurred  to  the  oomplaint,  (m  three  groonds : 
1.  That  there  is  a  defect  of  parties  plaintifF,  in  that  the 
personal  representatiye  of  the  Kennedy  estate  should 
have  been  made  a  party  defendant;  2.  That  several  causes 
of  action  have  been  improperly  united;  and  8.  Hiat  the 
complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

The  demurrer  was  sustained  on  the  ground  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  complaint  does  not  state  that  the 
claim  secured  by  the  mortgage  was  ever  presented  to  the 
administratrix  for  allowance.  In  Camp  v.  Orider,  62 
Cal.  20y  where  a  husband  died,  leaving  a  homestead  en- 
cumbered by  mortgage  which  was  executed  by  himself 
and  wife,  it  was  held  that  the  mortgage  could  not  be  fore- 
closed unless  the  claim  was  presented  for  allowance  against 
the  estate  of  the  decedent.  In  that  case  the  note  was 
not  signed  by  the  wife.  In  Mechanics^  Building  and  Loan 
Association  v.  King,  88  Cal.  440,  both  the  note  and  mort- 
gage were  executed  by  the  husband  and  wife,  jointly,  and 
it  was  held  that  the  mortgage  could  not  be  foreclosed  with- 
out presenting  the  claim  for  allowance  against  the  estate 
of  the  decedent. 

On  the  authority  of  these  cases  the  demurrer  was  prop- 
erly sustained. 

The  demurrer  to  the  complaint  was  sustained  on  the 
16th  of  July,  1889,  and  on  the  27th  of  September,  1889, 
the  plaintiff  having  failed  to  amend  her  complaint,  judg- 
ment was  rendered  and  entered  in  favor  of  defendants. 

Judgment  affirmed. 

Fox,  J.,  MoFABiAin>,  J.,  and  Thobnton,  J.^  con- 
curred. 

Bbattt,  0.  J.,  dissenting. — On  the  authority  of  the 
cases  cited,  it  seems  to  be  settled  that  the  plaintiff  can- 
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not  foreclose  her  mortgage^  but  the  facts  alleged  seem  to 
be  suflScient  to  entitle  her  to  a  personal  judgment  for 
the  amount  of  the  note.  If  so,  the  complaint  was  good 
figainst  a  general  demurrer  for  want  of  facts. 


[No.  13285.    In  Bank.-Jiily  28,  1890.] 

EMMA  G.  LATTIN  et  al.,  AppELLAirrs,  v.  HENRY 
T.  HAZARD,  Rbspondknt. 

SPEcmo  Perfobmancb — Contract  fob  Deed  in  Escbow — ^Plbadino 
— Genebal  Demubbeb. — ^Where  a  contract  to  convey  land  pro- 
vided that  a  deed  to  the  land  should  be  placed  In  escrow 
until  the  performance  of  certain  conditions  on  the  part  of 
the  grantee,  and  should  he  thereupon  delivered  to  the  gran- 
tee, a  complaint  by  an  assignee  of  the  grantee  for  a  specific 
performance  of  the  contract,  which  alleges  that  the  grantee 
fully  performed  the  contract  on  his  part,  and  after  having 
become  entitled  to  a  conveyance  from  the  defendant,  conveyed 
all  his  right,  title,  and  interest  in  the  land  to  the  plaintiff, 
and  that  plaintiff  has  demanded  a  conveyance  from  the  de- 
fendant of  the  same,  which  defendant  refused  to  make,  but 
which  does  not  allege  a  refusal  by  defendant  to  place  a 
properly  executed  deed  in  escrow  according  to  the  terms  of 
the  contract,  does  not  state  a  cause  of  action,  and  is  subject 
to  a  general  demurrer. 

Id. — ^Pbesumption  that  Deed  was  Placed  in  Ksobow — ^Defaui«t 
OF  Gbantob  —  AiXEQATiON  OF  DEMAND  AND  REFUSAL. — In  ac- 
cordance with  the  presumption  that  private  transactions  have 
been  fair  and  regular,  it  must  be  presumed  that  such  deed 
was  placed  in  escrow  pursuant  to  the  terms  of  the  contract, 
in  the  absence  of  an  allegation  to  the  contrary;  and  it  fol- 
lows that  the  grantor  was  not  in  default  at  the  time  of  the 
demand  upon  him  for  a  deed,  and  properly  refused  to  make 
a  second  conveyance  of  the  land,  the  allegation  of  such  de- 
mand and  refusal  not  being  inconsistent  with  the  presump- 
tion that  the  contract  was  complied  with. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
\ngeles  County. 

The  facts  are  stated  in  the  opinion. 

P.  W.  Dooner,  and  Dooner  &  Burdett,  for  Appellants. 

O'Melveny  &  Henning,  for  Respondent. 
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QiBSONy  C. — This  is  an  appeal  from  a  judgment  en- 
tered upon  plaintiffs'  failure  to  amend  their  complaint 
after  a  general  demurrer  thereto  had  been  sustained. 

It  is  alleged  in  the  complaint  that  plaintiffs  are 
husband  and  wife;  that  on  March  9^  1887,  at  Loe  An- 
geles, the  defendant  and  sundry  other  persons,  as  parties 
of  the  first  part,  and  James  McLaughlin,  as  the  party 
of  the  second  part,  made  and  entered  into  a  written 
agreement  whereby  the  defendant,  Hazard,  and  others, 
as  parties  of  the  first  part,  in  consideration  of  the  bene- 
fits to  accrue  to  them,  and  desiring  to  have  a  steam- 
dummy  railroad  extended  westerly  beyond  the  city  limits 
of  Los  Angeles  into  and  through  the  section  of  country 
in  which  their  lands  were  located,  and  to  secure  such  an 
extension  of  said  road,  agreed  to  pay,  transfer,  and  set 
over  unto  the  party  of  the  second  part  the  sums  of 
money  and  land  aligning  the  roadway  of  said  road  hy 
each  subscribed;  that  H.  T.  Hazard,  on  his  part,  agreed 
to  convey  five  acres  of  land,  the  same  "to  be  in  a  com- 
pact, nearly  square  form,  ....  situated  anywhere  in 
the  east  half  of  the  northwest  quarter  of  section  24,  town- 
ship 1  south,  range  14  west,  San  Bernardino  meridian" ; 
that  the  several  amounts  of  money  subscribed  were  to  be 
evidenced  by  the  several  promissory  notes  of  the  parties 
who  subscribed  money,  the  notes  to  bear  even  date  with 
the  contract,  and  to  be  payable  to  the  said  McLaughlin 
or  order,  at  Los  Angeles,  six  months  after  date,  and  bear 
interest  at  the  rate  of  ten  per  cent  per  annum  from 
maturity,  and  the  subscriptions  of  the  defendant  and 
others  of  land  were  to  be  by  their  several  grants  of  land 
contiguous  to  the  line  of  said  roadway,  conveying  a  clear 
title  in  every  case  to  said  McLaughlin  of  the  date  of  the 
contract,  or  twenty  days  thereafter;  provided  that  the 
notes  and  deeds  should  remain  in  trust  and  escrow  with 
the  Farmers'  and  Merchants'  Bank  of  the  city  of  Loe 
Angeles,  as  trustee,  and  should  not  be  delivered  to  the 
said  McLaughlin  until  the  completion  and  operation  of 
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the  said  extension  of  the  said  railway,  but  upon  the  com- 
pletion of  said  work  they  were  to  be  delivered  to  the 
said  second  party  absolutely;  that  the  parties  of  the  first 
part  severally  agreed  that  McLaughlin  should  have  the 
right  to  locate  the  route  of  his  road  westerly  from  the 
intersection  of  Diamond  Street  with  the  city  boundary 
over  certain  described  lands  of  the  said  first  parties; 
that  they  and  each  of  them  over  whose  land  the  route 
extended  would  by  deed  convey  to  McLaughlin  a  right 
of  way  not  exceeding  thirty  feet  in  width,  allowing  any 
necessary  additional  space  for  curves,  they  reserving 
the  right  to  dedicate  the  land  along  which  the  railway 
should  be  located  for  the  purpose  of  a  public  street;  that 
McLaughlin,  on  his  part,  agreed  to  extend  and  con- 
struct ihe  road  as  desired,  and  commence  such  construc- 
tion within  thirty  days  from  the  date  of  the  contract, 
and  have  the  same  ready  for  operation  within  six 
months  from  said  date,  and  that  in  the  event  of  his 
failure  to  do  so,  then  the  notes  and  deeds  in  escrow 
should  be  returned  to  the  respective  makers  and  gran- 
tors absolutely;  provided,  however,  that  in  case  insuper- 
able obstacles  should  intervene  during  said  six  months, 
of  which  the  bank  holding  the  notes  and  deeds  should 
be  notified,  said  McLaughlin  was  to  have  the  additional 
period  of  sixty  days  within  which  to  complete  the  road, 
and  that  the  said  McLaughlin  further  agreed  that  the 
road  should  be  well  and  substantially  built,  and  operated 
by  a  steam-dummy  for  a  period  of  not  less  than  ten  years, 
and  should  have  a  carrying  capacity  and  speed  equal  to 
the  requirements  of  the  section  traversed  and  the  busi- 
ness thereof,  and  that  the  rates  of  fare  for  a  certain  speci- 
fied distance  should  not  exceed  fifteen  cents,  and  should 
not  be  raised  for  ten  years. 

It  is  further  alleged  upon  information  and  belief  that 
McLaughlin,  within  the  time  and  in  the  manner  re- 
quired of  him,  fully  performed  said  contract  upon  his 
party  and  on  January  10,  1888,  and  long  prior  thereto, 
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became  and  was  entitled  to  a  oonveyanoe  from  defend- 
ant of  five  acres  of  land  aligning  the  railroad  at  such 
place  as  McLaughlin  might  select;  that  on  the  tenth  day 
of  January,  1888,  McLaughlin,  by  his  deeid  of  convey- 
ance, sold  and  conveyed  to  plaintiff  Emma  Q.  Lattin,  as 
her  separate  property,  all  his  right,  title,  and  interest  in 
and  to  the  land  agreed  to  be  conveyed  to  him  by  Haz- 
ard; that  thereafter  the  said  plaintiff  demanded  of  the 
defendant  a  good  and  sufficient  conveyance  of  five  acres 
of  land  adjoining  the  roadway  of  the  railroad  on  defend- 
ant's said  larger  tract,  viz.,  east  half  of  northeast  quarter, 
section  24,  township  1  south,  range  14  west,  San  Ber- 
nardino meridian,  but  the  defendant  refused  such  con- 
veyance ;  that  after  such  refusal,  she,  the  plaintiff,  as  she 
was  entitled  to  do  by  said  contract,  selected  by  metes  and 
bounds  a  certain  tract  of  five  acres  within  defendant's  said 
larger  tract,  and  aligning  the  roadway  of  said  railroad, 
and  thereupon  demanded  of  defendant  a  sufficient  con- 
veyance of  the  same,  which  land  he  also  refused  to  convey, 
or  any  other  land  whatever. 

Then  follows  a  prayer  for  the  conveyance  of  the  five- 
acre  tract  selected  by  the  plaintiff  Emma  G.  Lattin,  or  if 
that  cannot  be  had,  then  for  five  acres  aligning  the  rail 
road  out  of  the  same  larger  tract. 

The  demurrer  was  properly  sustained. 

There  is  no  allegation  that  Hazard  failed  or  refused  to 
place  in  escrow  for  McLaughlin  a  properly  executed  deed 
to  five  acres  of  land  within  the  east  half  of  the  northeast 
quarter  of  section  24.  The  contract  provided  that  the 
notes  and  deeds  should  be  placed  in  escrow  with  the  bank 
for  McLaughlin  on  the  date  of  the  contract,  or  within 
twenty  days  thereafter,  and  were  to  be  delivered  to  him 
upon  the  completion  of  the  contract  on  his  part  Now, 
in  accordance  with  the  presumption  that  private  trans- 
actions have  been  fair  and  regular  (Code  Civ.  Proc,  sec. 
1963,  subd.  19),  we  must  presume  that  Hazard  made  his 
subscription  available  by  placing  his  deed  to  five  acres 
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of  land  in  escrow  with  the  bank  within  the  proper  tim'». 
If  he  did  this,  then  he  was  not  in  default  when  plaintilF 
Emma  G.  Lattin  made  her  several  demands  upon  hini 
for  a  deed,  and  he  was  justified  in  refusing  to  execute  a 
deed  to  her  to  what  might  be  an  additional  five  acres  of 
land. 

By  terms  of  the  contract,  McLaughlin  was  required 
to  commence  the  construction  of  the  road  within  thirty 
days  from  March  9,  1887,  the  date  of  the  contract,  and 
complete  such  construction  within  six  months  thereafter, 
unless  certain  obstacles  should  intervene,  in  which  case 
he  was  to  have  sixty  days'  additional  time.  It  is  alleged 
that  he  completed  the  construction  within  the  time  re- 
quired. Therefore,  assuming  that  he  occupied  all  the 
time  he  was  entitled  to  under  the  contract,  he  must  have 
completed  the  construction  on  December  7,  1887, — ^more 
than  one  month  prior  to  the  time  he  transferred  his  in- 
terest in  the  land  in  question  to  plaintiff  Emma  G.  Lattin. 
And  for  aught  that  appears  to  the  contrary,  McLaughlin 
may  have  obtained  the  deed  from  the  bank  before  he 
transferred  his  interest  to  said  plaintiff;  if  he  did,  then 
by  his  deed  to  her  she  acquired  all  that  she  was  en- 
titled to. 

If,  however,  the  deed  was  placed  in  escrow,  and  Mc* 
Laughlin  did  not  obtain  it  before  he  conveyed  to  plaintiff, 
his  conveyance  to  her  would  operate  as  an  assignment  of 
his  right  to  the  delivery  of  the  deed,  as  well  as  a  transfer 
of  his  interest  in  the  land,  and  she  could  have  demanded 
the  deed  of  the  bank  in  order  to  make  the  transfer  of  the 
land  to  her  effective.  If,  on  the  other  hand,  it  had  not 
been  placed  in  the  bank,  it  should  have  been  so  alleged  in 
the  complaint,  to  show  the  necessity  of  demanding  a  deed 
of  the  defendant. 

Furthermore,  the  alleged  refusals  of  the  defendant  are 
not  inconsistent  with  the  presumption  that  he  complied 
with  the  contract  by  placing  a  deed  to  five  acres  in 
escrow;    consequently   it   cannot   be   inferred    from    the 


Digitized  by 


Google 


July,  1890.]     Franklin  v.  Motor  Eoab  Co.  63 

allegations  respecting  such  refusals  that  the  defendant  is 
in  default)  so  as  to  make  the  complaint  good  as  against  de- 
fendant's general  demurrer,  which  could  not  reach  facts 
defectively  stated  by  way  of  inference  or  argument,  but 
only  the  entire  absence  of  the  statement  of  an  essential 
fact 
We  therefore  advise  that  the  judgment  be  affirmed. 

Haynb,  0.,  and  Vaholief,  0.,  concurred. 

The  CoTJBT. — ^For  the  reasons  given  in  the  foregoing 
opinion^  the  judgment  is  affirmed. 


[No.  13552.    In  Bank.— July  28.  1890.] 

MAET  A.  FRANKLIN,  Responbbnt,  v.  SOUTHERN 
CALIFORNIA  MOTOR  ROAD  COMPANY,  Appel- 
lant* 

NBOIJ6B17C9B  —  CaBBTTNO    PaSSBNOSB    BETORD    RaILBOAD    STATION  — 

Knowledge  of  Special  Rise — Breach  of  Duty  of  Cabbieb — 
Question  of  Fact. — ^Wliere  a  railroad  company  carries  a  pas- 
senger beyond  and  away  from  all  its  usual  stopping-places, 
to  a  place  where  there  are  no  accommodations  for  alighting, 
and  the  company  knows  there  is  special  risk  and  hazard, 
owing  to  the  switching  of  the  engine,  it  is  its  duty  to  use 
every  precaution  for  the  protection  of  the  passenger  against 
danger  from  the  passing  engine,  and  whether  it  did  so  or 
not  is  a  proper  question  of  fact  for  the  jury. 

Id. — GoNTBiBxrroBT  Negligence  of  Passenger — Qttestion  of  Fact. 
— In  such  case  it  is  a  question  of  fact  for  the  Jury  to  deter- 
mine whether  the  passenger,  with  the  knowledge  she  pos- 
sessed as  to  the  peril  of  the  place,  and  with  the  presumption 
she  was  entitled  to  indulge  as  to  the  decree  of  care  which 
the  employees  of  defendant  would  exercise  for  her  protec- 
tion, was  herself  guilty  of  negligence  which  proximately  con- 
tributed to  her  injury. 

Id. — ^Nboligenoe  Relative  to  Ciboi7M8tance8 — ^Pbovincb  of  Juby. 
— Negligence  is  not  absolute,  but  is  relative  to  circumstances 
surrounding  the  case,  and  always  relates  to  some  circum- 
stances of  time,  place,  and  person.  Contributory  negligence 
is  generally  an  inference  from  facts  and  circumstances,  which 
it  is  the  province  of  the  Jury  to  find. 

\\). — Nonsuit  fob  Contbibutort  Negligence. — Nonsuit  on  the 
ground  of  contributory  negligence  should  only  be  granted 
when,  giving  the  plaintiff  the  benefit  of  all  controvertec 
questions,  it  is  apparent  to  the  court  that  a  verdict  in  bis 
fkvor  must  be  set  aside. 
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Id. — Duty  of  Cabbteb  to  Passengeb — Passenoeb  not  Bound  to 
Anticipate  Neqijgen<3b. — Carriers  owe  more  than  an  ordinary 
duty  to  their  passengers,  and  negligence  cannot  be  imputed 
to  a  passenger  for  not  anticipating  culpable  negligence  on 
the  part  of  the  carrier,  but  he  has  a  right  to  act  on  the 
presumption  that  the  employees  of  the  carrier  will  use  that 
degree  of  care  which  persons  of  ordinary  prudence  are  ac- 
customed to  employ  under  the  same  or  similar  circumstances. 

Appeal — Suffioiknot  of  Evidence  to  Support  Vebdict. — Where 
there  is  evidence  to  support  the  verdict,  and  the  evidence  on 
most  points  is  without  substantial  conflict,  the  Judgment  will 
not  be  disturbed  on  the  ground  of  insufELciency  of  evidence. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
San  Bernardino  County. 

Hie  facts  are  stated  in  the  opinion  of  the  court 

Bolfe  (6  Freeman^  and  H.  M.  WUlia,  for  Appellant 

Hie  failure  of  plaintiff  to  look  out  for  the  passing  en- 
gine was  contributory  negligence,  though  no  alarm  was 
sounded.  (Olassock  v.  G.  P.  R.  B.  Co.,  73  Cal.  141; 
Flemmdng  v.  W.  P.  B.  B.  Co.,  49  Cal.  253 ;  Wilcox  v. 
Borne  etc.  B.  B.  Co.,  89  N.  Y.  358;  100  Am.  Dec.  440; 
Ernst  V.  Hudson  River  B.  R.  Co.,  39  N.  Y.  61 ;  100  Am. 
Dec.  405;  HaHi/  v.  C.  P.  R.  R.  Co.  of  N.  J.,  42  N.  Y. 
468;  CleveUmd  etc.  R.  R.  Co.  v.  Elliott,  28  Ohio  St  341; 
Pernisylwinia  Co.  v.  RcUligeb,  32  Ohio  St  66.) 

Waiers  &  CUrd,  and  Frank  F.  Osier,  for  Respondent 

The  motion  for  nonsuit  was  properly  denied,  as  there 
was  some  evidence  on  all  material  points.  {Ringgold  v.  Ha- 
ven, 1  Cal.  117;  DaZrymple  v.  Hanson,  1  Cal.  127;  Ma- 
teer  v.  Brown,  1  Cal.  222 ;  Field  on  Damages,  519 ;  Al- 
varado  v.  De  Celis,  54  Cal.  588 ;  Board  of  Edwcation  v. 
MaHin,  57  Cal.  139 ;  Leahy  v.  8.  P.  R.  R.  Co.,  65  Cal. 
150.)  Negligence  is  not  absolute,  but  is  relative  to  the 
circumstances  of  the  case.  (Richao'dson  v.  Kier,  34  Cal. 
63 ;  91  Am.  Dec  681 ;  Needham  v.  S.  F.  &  8.  J.  R.  R.  Co., 
37  Cal.  410.)  Negligence  is  a  question  of  fact,  though 
there  be  no  conflict  of  f  act^  if  reasonable  men  may  differ 
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as  to  a  course  of  prudence.  (Ferrumdes  v.  Sacramento  City 
B.  B.  Co.,  52  CaL  45;  Chidester  v.  Consol.  Ditch  Co.,  59 
OaL  197 ;  Petty  v.  Haamibal  etc.  B.  B.  Co.,  28  Am.  &  Eng. 
B.  R.  Cas.  618 ;  Long  Ishnd  Co.  v.  Qreany,  24  Am.  &  Eng. 
R.  R.  Cas.  478.)  The  court  will  not  direct  a  nonsuit  unbss 
the  court  would  set  aside  a  verdict  for  insufficiency  of  evi- 
dence. {Moore  v.  Murdoch,  26  CaL  522 ;  Sudd  v.  Dams, 
3  Hill,  287;  Oeary  v.  Simmons,  39  CaL  232;  Schierliold 
V.  NoHh  Beach  dk  M.  B.  B.  Co.,  40  Cal.  447.)  The  cases 
cited  for  appellant  are  cases  of  travelers,  and  not  of  pas- 
sengers. The  care  required  of  common  carriers  toward 
passengers  is  extraordinary.  (Fairchild  v.  CaL  Stage  Co., 
18  CaL  599;  Jamison  v.  San  Jose  £  S.  C.  R.  R.  Co.,  55 
CaL  593,  596;  Hutchinson  on  Carriers,  sees.  499,  502, 
503.)  Plaintiff  had  a  right  to  presume  that  defendant 
would  use  all  reasonable  care  to  protect  her  from  injury. 
(Bobimon  v.  W.  P.  B.  B.  Co.,  48  CaL  420;  McOuire  v. 
Hudson  Biver  B.  B.  Co.,  2  Daly,  76.)  It  was  negligence 
to  land  plaintiff  at  an  unsafe  place.  (Hutchinson  on  Car- 
riers, sec.  612 ;  HurJburt  v.  New  York  etc.  B.  B.  Co.,  40 
N.  Y.  145 ;  Qreen  v.  Erie  B.  B.  Co.,  11  Hun,  333 ;  Beach 
on  Contributory  Negligence,  sec  57.)  It  was  negligence  on 
the  part  of  the  conductor  to  pay  no  attention  for  plaintiff's 
safety  while  she  was  leaving  the  car.  {Gonzales  v.  New 
York  etc.  B.  B.  Co.,  39  How.  407;  Armstrong  v.  New 
York  etc.  B.  B.  Co.,  66  Barb.  437 ;  Dickens  v.  New  York 
etc.  B.  B.  Co.,  1  Keyes,  28.)  It  is  not  n^ligence  per  se  to 
cross  a  railroad  without  looking  to  see  if  a  train  is  coming. 
It  is  not  conclusive  proof  of  want  of  care.  (Warren  v. 
Fitchbwrg  B.  B.  Co.,  8  Allen,  227;  85  Am.  Dec  700; 
State  V.  Baltimore  etc.  B.  B.  Co.,  35  Am.  &  Eng.  R  R. 
Cas.  412 ;  Chaff ey  v.  Boston  &  LoweU  B.  B.  Co.,  104  Mass. 
108.)  Nor  is  it  negligence  per  56  to  get  off  on  the  wrong 
side  of  the  car,  even  where  a  platform  is  provided  on  tht 
opposite  side.  (Plopper  v.  New  York  etc.  R.  R.  Co.,  Vi 
Bun,  625 ;  McQuilkeny.  Cen.  Pac.  R.  R.  Co.,  64  Cal.  463) 

Much  less  would  it  be  so  in  this  case,  where  there  was  no 
LXXXV.  Cal.— 5 
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platform  on  either  side.  (Brassell  v.  New  York  etc.  R.  B. 
Co.,  84  ]Sr.  Y.  241.)  Defendant's  acts  of  negligence  were 
the  cause  of  plaintiflPs  lack  of  vigilance,  and  lack  of  vigi- 
lance so  caused  is  no  bar  to  recovery.  {Fowler  v,  B.  &  0. 
R,  R.,  8  Am.  &  Eng.  R  R  Cas.  480 ;  Shearman  and  Red- 
field  on  Negligence!,  sec  28 ;  Beach  on  Contributory  Neg- 
ligence, sec.  57 ;  Eamst  v.  Rvdson  River  R.  R.  Co.,  36 
N.  Y.  9 ;  Morrissey  v.  Wiggins  Ferry  Co.,  47  Mo.  621 ; 
Hutchinson  on  Carriers^  sec  615.) 

Fox,  J. — ^Action  for  personal  injuries.  Verdict  and 
judgment  for  $1,750  in  favor  of  plaintiff,  from  which 
defendant  appeals,  the  case  coming  up  on  the  judgm^it 
roll,  which  includes  the  evidence  embodied  in  a  bill  of 
exceptions. 

On  the  trial  it  was  admitted  that  the  defendant,  a  oo]> 
poration,  owns  and  operates  a  motor-railroad  running 
from  San  Bernardino  to  Colton.  The  proof  shows  that 
the  road  is  operated  with  cars  propelled  by  steam-power. 

Two  points  are  presented  and  insisted  on  upon  the 
appeal:  1.  That  the  court  erred  in  denying  defendant's 
motion  for  nonsuit;  2.  That  the  evidence  is  insufficient 
to  justify  the  verdict 

1.  It  was  shown  on  behalf  of  plaintiff  that  on  the 
morning  of  June  30,  1888,  she  entered  the  car  of  defend- 
ant at  San  Eemardino  as  a  passenger  to  be  transported 
thence  to  Colton.  Owing  to  some  difficulty  in  making 
change,  her  fare  was  not  paid  in  advance^  but  it  was  paid 
at  Colton,  before  she  attempted  to  alight  from  the  car. 
No  question  is  made  but  that  she  was  a  regular  pas- 
senger, and  had  all  the  rights  of  transportation,  care, 
and  protection  that  is  due  to  any  passenger  traveling  by 
railroad.  The  road  of  defendant  enters  Colton  from  the 
north  by  way  of  Conn  Street  At  the  northwest  comer 
of  Conn  and  Front  streets,  commonly  called  Thompson's 
comer,  was  situate  the  office  of  the  company  for  the  town 
of  Colton,  and  that  comer  was  proved  and  in  argument 
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is  conceded  to  have  been  the  usual  stopping-place  for 
the  car.  The  conductor  was  notified  by  plaintiff  and  her 
escort  of  her  desire  to  get  off  the  car  at  that  place.  The 
track  of  the  road  continues  south  along  Conn  Street, 
across  First  Street^  and  then  turns  to  the  west  on  a  strip  of 
land  known  as  the  Railroad  ReserTation,  being  a  strip 
of  open  ground  lying  between  First  Street  and  the  track 
of  the  Southern  Pacific  Railroad  Company.  This  entire 
strip  of  ground  is  used  much  as  a  street^  the  track  of  de- 
fendants road  traversing  its  entire  length,  and  the  place 
being  open  in  common  with  Front  Street  and  used  by 
the  public  in  driving  vehicles  over  it  to  and  from  the 
Southern  Pacific  railroad  depot.  At  about  one  hundred 
and  forty  feet  west  of  the  west  line  of  Conn  Street  there 
is  a  platform  along  the  southerly  side  of  the  track  of  de 
fendanfs  road,  where  the  cars  of  defendant  stop  to  dis- 
charge and  receive  passengers  to  and  from  the  Southern 
Pacific  depot  At  about  two  hundred  and  forty  feet  west 
of  this  platform  there  is  an  automatic  switch,  by  means 
of  whidi  the  cars  of  defendant,  without  stopping,  are 
switched  off  onto  a  track  running  at  a  distance  of  be- 
tween three  and  four  feet  north  of  and  parallel  with  the 
main  track  for  a  distance  of  about  one  hundred  and 
eighty  feet,  where  it  again  connects  with  the  main  line, 
which  continues  still  to  the  west  about  ninety  feet  and 
enters  an  engine-house,  also  belonging  to  or  used  by 
defendant  (These  distances  are  computed  from  a  dia- 
gram accompanying  the  transcript.)  Reaching  Oolton. 
defendant  runs  its  train  onto  the  side-track,  slackens  its 
speed,  uncouples  without  stopping,  and  runs  the  engine 
forward  onto  the  main  track,  the  brakeman  stopping 
the  coach  on  the  side-track.  Sometimes  the  engine  runs 
into  the  engine-house,  and  sometimes  it  stops  on  thr 
main  track  without  going  into  the  engine-house,  but  it 
always  come  to  a  stop,  and  usually  remains  some  littli^ 
time  oiling  up,  or  the  like.  Tt  then  runs  down  the  main 
track  to  the  eastern  end  of  the  switch,  runs  up  the  suh 
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track,  and  couples  onto  the  coach,  when  the  train  is 
ready  for  its  return  trip.  It  will  thus  be  seen  that  this 
point  west  of  the  platform  is  practically  the  switching 
yard  of  the  defendant. 

When  plaintiff  and  her  escort  entered  the  car  at  San 
Bernardino  they  notified  the  conductor  that  they  wished 
to  get  off  at  Thompson's  comer.  Upon  approaching 
that  point,  observing  that  the  train  did  not  begin  to 
slow  down,  they  rose  from  their  seats  and  signaled  the 
conductor,  when  he  asked  them  if  they  wished  to  get  off 
there.  To  this  they  answered  in  the  affirmative,  but  by 
that  time  the  car  had  passed  that  station,  and  the  con- 
ductor said  he  would  stop  at  the  next  station,  which  was 
the  platform  aforesaid.  The  train,  however,  did  not 
stop  at  the  platform,  but  was  nm  forward  and  onto  the 
side-track,  where  the  engine  was  uncoupled,  without 
stopping,  and  run  forward,  as  usual,  onto  the  main  track 
west  of  the  switch,  the  coach  being  stopped  by  the  brake- 
man  about  midway  between  the  two  ends  of  the  switch 
or  side-track.  At  that  point  there  was  no  platform  on 
either  side  for  the  accommodation  of  passengers  getting 
off  or  onto  the  cars.  The  coach  was  divided  into  two 
con\partments  by  a  dead-wall  crossing  the  same  from 
side  to  side.  The  plaintiff  and  conductor  were  in  the 
rear  or  most  easterly  compartment,  and  the  brakeman 
on  the  platform  at  the  west  end  of  the  car.  From  the 
rear  compartment  no  person  conld  see  anytliina:  to  the 
west^  on  either  the  main  or  side  tracks.  As  tlie  coach 
came  to  a  stop,  the  plaintiff  rose,  and,  having  in  the 
mean  time  found  some  coin,  paid  the  conductor  her  fare, 
receiving  some  small  change  in  return,  and  immediately 
went  to  the  rear  door  and  alighted  on  the  south  side,  her 
home  being  across  all  the  tracks  of  both  roads,  on  the 
south  side,  and  some  little  distance  therefrom.  Her 
escort  stopped  a  moment  to  speak  to  the  conductor,  and 
then  followed  her.  As  he  started  to  step  down  from  the 
platform,   by  leaning  forward  and  looking  outside   the 
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coach  to  the  westward,  he  saw  the  engine  coming  down 
the  main  track,  and  very  near  to  plaintifF,  who  was  at 
the  moment  walking  away  from  the  platfonn,  and  about 
to  cross  the  main  track,  less  than  three  feet  from  the  side 
of  the  coach.  He  gave  a  warning  outcry,  and  simulta- 
neously the  plaintifF  felt  the  motion  of  the  atmosphere 
made  by  the  approaching  engine,  and  casting  her  eyes 
in  that  direction,  saw  the  engine  almost  immediately 
upon  her.  She  threw  herself  backward  to  avoid  it,  but 
it  was  too  late,  and  she  was  struck  down  by  the  engine 
and  dragged  several  feet>  and  rolled  over  once  or  twice, 
receiving  personal  injuries,  for  which  damages  are 
claimed  in  this  action.  Some  of  the  witnesses  on  the 
part  of  the  plaintiff  testify  that  no  bell  was  rung  or 
whistle  sounded;  all  testify  that  they  heard  none;  and 
there  is  no  pretense  that  the  plaintiff  was  warned  or 
cautioned  by  any  person  of  the  approach  of  the  engine 
or  against  getting  off  on  that  side.  The  engine  made 
no  stay  on  this  occasion  at  the  west  end,  but  as  soon  as 
it  had  passed  the  switch  and  come  to  a  halt,  reversed, 
and  came  immediately  back  down  the  main  track.  But 
a  few  moments  intervened  between  the  time  the  coacli 
came  to  a  halt  and  the  time  plaintiff  was  struck  by  the 
engine. 

The  evidence  presenting  this  state  of  facts,  at  the  close 
of  plaintiff's  case  in  chief,  defendant  moved  for  a  non- 
suit^ on  the  ground  that  plaintiff  had  failed  to  prove  n 
sufficient  case  for  a  jury;  that  the  evidence  failed  to 
show  negligence  on  the  part  of  the  defendant;  and  on 
the  further  ground  that  the  evidence  did  show  contribu- 
tory negligence  on  the  part  of  plaintiff,  which  was  the 
proximate  cause  of  the  injury  die  received.  The  court 
denied  the  motion,  and  defendant  excepted. 

There  was  no  error  in  denying  this  motion.  The  evi- 
dence tending,  as  it  did,  to  prove  the  material  allegations 
of  the  complaint,  it  was  a  proper  case  for  the  jury.  (Alvor 
rado  V.  De  Celts,  64  CaL  588 ;  Leahy  v.  8.  P.  B.  B.  Co., 
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65  CaL  150.)  Negligence  is  not  absolute^  but  is  relative 
to  the  circumstances  surrounding  the  caae.  (Richardson 
V.  Kier,  34  Cal.  63 ;  91  Am.  Dec  681 ;  Needham  v.  8.  F. 
&  8.  J.  R.  R.  Go.,  37  Cal.  410.)  It  always  relates  to  some 
circumstance  of  time,  place^  and  person^  and  whether 
there  was  contributory  negligence  in  any  given  case  is  gen- 
erally a  question  for  the  jury  to  pass  upon  and  determine. 
(Jamison  v.  8.  J.  &  8.  C.  R.  R.  Co.,  66  Cal.  593.)  It 
is  generally  an  inference^  from  facts  and  circumstances, 
which  it  is  the  province  of  the  jury  to  find,  and  non- 
suit on  the  ground  of  contributory  negligence  should 
only  be  granted  when,  giving  the  plaintiff  tiie  benefit  of 
all  controvefrted  questions,  it  is  apparent  to  the  court 
that  a  verdict  in  his  favor  must  be  set  aside.  (Schierhold 
V.  N.  B.  &  M.  R.  R.  Co.,  40  Cal.  447.) 

The  cases  cited  by  appellant  in  support  of  the  motion 
are  not  parallel  cases.  They  are,  most  of  them,  if  not 
all^  cases  of  strangers  or  persons  acting  independently, 
and  having  no  relation  to  the  defendant, — cases  of  per- 
sona toward  whom  the  defendant  owed  no  duty  other 
than  that  which  all  persons  owe  to  each  other  under  like 
circumstances  of  meeting  by  chance, — ^not  cases  involv- 
ing the  duties  and  obligations  of  a  carrier  to  a  passenger. 
Carriers  owe  more  than  an  ordinary  duty  to  their  pas- 
sengers (Jamison  v.  8.  J,  &  8.  C.  R.  R.  Co.,  supra) ; 
and  negligence  cannot  be  imputed  to  a  passenger^  such  as 
this  plaintiff  was,  for  that  she  did  not  anticipate  culpa- 
ble negligence  on  the  part  of  the  carrier.  She  had  a 
right  to  act  on  the  presumption  that  the  employees 
of  the  defendant  would  use  the  degree  of  care  which 
persons  of  ordinary  prudence  are  accustomed  to  em- 
ploy under  the  same  or  similar  cincumstances.  (Rob- 
inson V.  W.  P.  R.  R.  Co.,  48  CaL  421.)  In  this  case 
the  defendant  had  negligently  and  wrongfully  car^ 
ried  the  plaintiff  beyond  and  away  from  all  its  usual 
stopping-places,  where  it  was  accustomed  to  receive 
or  discharge  passengers,   into  what  was  practically  its 
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switching-jardy  where  there  were  no  acoommodations 
for  passengers  to  get  on  or  off  its  oaiB,  and  to  a  i>oint 
where  defedidant  knew,  tfaou^  the  plaintiff  maj  not 
have  known,  that  there  was  specdal  risk  and  hazard. 
Under  such  circumstanoes  it  was  defendant's  duty  to 
use  every  precaution  for  her  protection.  Whether  it  did 
so  or  not  was  a  proper  question  to  be  submitted  to  the 
jury;  and  it  was  equally  for  the  jury  to  determine 
whether  she,  with  such  knowledge  as  die  possessed  of 
the  peril  of  the  place,  and  with  the  presumptions  she 
was  entitled  to  indulge  as  to  the  degree  of  caie  which 
the  employees  of  defendant  would  exercise  for  her  pro- 
tection, was  herself  guilty  of  negligence  which  proxi- 
mately contributed  to  her  injury. 

2.  We  have  carefully  examined  the  evidence,  and  find 
that  there  is  evidence  to  support  the  verdict  Indeed, 
on  all  the  most  important  points  in  the  case,  it  seems  to 
be  without  substantial  conflict.  The  judgment  cannot 
therefore  be  disturbed  on  the  ground  of  insufficiency  of 
evidence. 

Judgment  affirmed. 

Works,  J.,  Patebson,  J.,  If  oFabland,  J.,  and  Shabp- 
sTsur,  J.,  concurred. 


[Na  12614.    Department  One. — July  SO,  1890.1 

LOUIS  DElfARTTN",  Respondent,  v.  JOSEPHDTE 
DEMARTIPr  ET  AL.,  Appellants. 

1N80LVBN0T — SmiNO  Atast  Hobobstbad — Oppositioit  OF  CSEDrrOBS 
— ^ADMISSION  OF  PLEADINGS — ^EVIDENCE. — ^Upon  an  application 
by  an  Insolyent  debtor  for  the  setting  apart  of  a  homestead 
for  his  use  and  benefit,  where  the  only  opposition  of  credit- 
ors Is  on  the  ground  of  excess  In  value,  and  there  Is  no 
denial  of  his  averment  that  he  had  filed  a  properly  executed 
declaration,  and  was  residing  with  his  family  on  the  prem- 
ises at  the  time  of  doing  so.  It  is  not  necessary  for  the  in 
solvent  to  Introduce  in  evidence  the  declaration  of  homestead 
or  any  proof  of  residence. 
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Id. — ^DxjTT  OF  CouBT  TO  Set  Apabt  Hombstem) — ^DisoBcnoN — Con- 
BTBUcnoN  OF  CoDE. — ^The  Insolvent  Act  (section  60)  makes  it 
the  duty  of  the  court  to  set  apart  a  homestead  for  the  use 
and  benefit  of  the  insolvent.  In  the  manner  provided  in  sec- 
tion 1466  of  the  Code.  The  word  "may,"  used  in  that  section. 
Is  to  be  construed  as  "shall/'  and  the  court  has  no  discretion 
to  refuse  the  application  of  the  insolvent,  if  properly  made, 
upon  a  sufficient  showing. 

Id. — ^BUBDEN    OF    PbOOF    as    to    YALUB    or    HOMBSTEAD—EXOBSB    IN 

Value. — Where  the  petition  of  the  insolvent  Is  sufficient  in 
Other  respects,  and  alleges  that  the  homestead  claimed  did 
not  exceed  In  value  the  sum  of  five  thousand  dollars,  and 
the  opposition  of  creditors  alleged  such  excess  to  exist,  the 
burden  of  proof  is  upon  the  objecting  creditors  to  show  thac 
the  value  of  the  premises  asked  to  be  set  apart  as  a  home- 
stead for  the  use  of  the  insolvent  exceeded  the  limit  of  ex- 
emption, and  in  the  absence  of  such  proof,  the  court  is  Jti» 
tlfled  in  setting  apart  the  homestead. 

BXTBDEN    OF   PROOF — ^FaILUBE   OF    BVIDENOB — ^FlNDINOS — IKMATEBIAL 

Omission — ^Appeal — Bill  of  Bxgeftions. — The  party  having 
the  burden  of  proof,  and  who  offers  no  evidence,  is  in  no  way 
prejudiced  by  the  failure  of  the  court  to  make  findings  of 
fact,  since  such  findings,  if  made,  must  be  against  him;  and 
the  fact  that  the  bill  of  exceptions  shows  that  findings  were 
not  waived  ia  no  ground  for  reversal  upon  appeal  in  such 
case. 

Appeal  from  an  order  of  the  Superior  Oonrt  of  Del 
Norte  County,  setting  apart  a  homestead  to  an  insolvent 
debtor. 

The  facts  are  stated  in  the  opinion. 

L.  F.  Cooper,  and  Sawyer  &  Bvmett,  for  Appellants. 

jB.  W.  MiUer,  and  Lucas  <&  MiUer,  for  Respondent 

Belcher,  C  C. — ^This  is  an  appeal  from  an  order  set- 
ting apart  a  homestead  to  an  insolvent  debtor. 

The  facts  are  these:  On  the  twenty-second  day  of 
October,  1887,  Louis  Demartin  filed  his  petition  in  in 
solvency,  and  on  the  same  day  he  was  adjudged  to  be 
an  insolvent  debtor,  and  a  time  was  appointed  for  his 
creditors  to  meet  and  prove  their  debts  and  choose  an 
assignee  of  his  estate.  Annexed  to  the  petition  were 
the  requisite  schedules  and  inventory,  in  which  a  portion 
of  the  real  property  was  described  as  petitioner's  home- 
stead, and  the  value  thereof  was  placed  at  five  thousand 
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dollars.  On  the  5th  of  November,  following,  he  pre- 
sented to  the  court  another  petition,  asking  to  have  the 
property  described  as  a  homestead  set  apart  as  such  for 
his  use  and  benefit  This  petition  stated  that  the  peti- 
tioner had  executed,  acknowledged,  and  filed  for  record 
a  declaration  of  homestead,  in  proper  form,  on  the  prem- 
ises which  he  asked  to  have  set  apart,  and  that  at  the  time 
of  so  doing  he  was  and  ever  since  had  beien  residing 
thereon  with  his  family,  and  that  the  same  did  not  ex- 
ceed in  value  the  sum  of  five  thousand  dollars. 

On  the  7th  of  November  the  attorney  for  two  of  the 
creditors  of  the  insolvent  filed  his  affidavit  (giving  the 
reasons  why  it  was  made  by  him),  setting  forth  that  De- 
martin  filed  his  declaration  of  homestead  on  the  twenty- 
ninth  day  of  September,  1887;  that  he  filed  his  peti- 
tion in  insolvency  on  the  twenty-second  day  of  October; 
that  he  petitioned  the  court  to  have  said  homestead 
set  apart  to  him  on  the  fifth  day  of  November,  and  that, 
as  affiant  was  informed  and  believed,  the  value  of  the 
premises  selected  as  a  homestead  was  from  eight  thou- 
sand to  ten  thousand  dollars;  and  praying  the  court, 
before  setting  the  same  apart^  to  appoint  three  persons 
to  appraise  the  value  thereof  and  return  their  appraise- 
ment to  the  court 

On  the  10th  of  November,  the  court  set  the  matter  for 
hearing  on  the  next  day,  at  ten  o'clock,  a.  m.  At  the 
time  set  for  the  hearing,  the  attorney  for  the  objecting 
creditors  did  not  appear,  and  thereupon,  on  motion  of 
counsel  for  the  petitioner,  no  evidence  being  offered  by 
him,  and  there  being  nothing  before  the  court  except 
the  papers  before  mentioned,  an  order  was  made  and 
entered  setting  apart  for  the  use  and  benefit  of  the  peti- 
tioneor  as  a  homestead  all  of  the  premises  described  in 
his  petition. 

1.  It  is  claimed  for  appellants  that  the  order  waf* 
erroneous,  and  should  be  reversed,  because  no  evidence 
was  offered  on  behalf  of  respondent  showing  that  he 


Digitized  by 


Google 


74  Demartin  v.  Demabtin.  [85  Cal 

had  ever  filed  a  declaration  of  homestead  on  the  premises 
claimed,  or  was  ever  residing  thereon,  or  that  the  value 
thereof  did  not  exceed  five  thousand  dollars;  and  it  i.s 
said  that  the  burden  was  upon  him  to  establish  by  com- 
petent proof  all  these  facts  before  an  order  could  prop 
erly  be  made  setting  apart  to  him  the  premises  as  a  home- 
stead. But  there  was  no  denial  that  he  had  filed  a 
properly  executed  declaration  and  was  residing  with  his 
family  on  the  premises  at  the  time  of  doing  so.  These 
facts  were  therefore  admitted,  and  it  was  not  necessary 
to  introduce  in  evidence  the  declaration  or  any  proof  of 
residence.  The  question,  then,  only  remains,  Where  was 
the  burden  of  proof  as  to  value  ? 

The  Civil  Code  provides  that  homesteads  may  be  se- 
lected and  claimed,  of  not  exceeding  five  thousand  dol- 
lars in  value,  by  any  head  of  a  family  (sec  1260),  and 
that  from  and  after  the  time  the  declaration  is  filed 
for  record,  the  premises  therein  described  constitute  a 
homestead.  (Sec.  1265.)  A  homestead  may  be  selected 
of  greater  value  than  five  thousand  dollars,  and  the  ex- 
cess in  value  does  not  invalidate  the  selection.  (Hcum  v. 
Scmia  Rose  BcurJc,  62  Cal.  125 ;  Lubbock  v.  McMaim,  82 
CaL  230.)  The  excess  in  value,  if  there  be  any,  is  subject 
to  the  claims  of  creditors,  but  it  can  be  taken  only  in 
the  manner  provided  by  statute  for  its  admeasurement 
and  application.  (Civ.  Code,  sees.  1245-1256;  Waggle 
V.  Worthy,  74  Cal.  268.)  When  an  execution  creditor 
claimB  that  the  value  of  the  homestead  exceeds  the  sum 
of  five  thousand  dollars,  and  seeks  to  subject  the  excess 
to  the  payment  of  his  debt,  the  burden  is  upon  him  to 
prove,  among  other  things,  that  there  is  an  excess,  before 
the  court  can  take  any  action.  (Civ.  Code,  sec  1249; 
Stone  V.  McCcunn,  79  Cal.  460.) 

The  Insolvent  Act  (section  60)  makes  it  the  duty  of  the 
court  having  jurisdiction  of  the  insolvency  proceedings 
to  exempt  and  set  apart,  for  the  use  and  benefit  of  the 
insolvent,  a  homestead  in  the  manner  provided  in  sec- 
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dan  1465  of  the  Code  of  Civil  Procedure.  By  the  sec- 
tion referred  to  it  is  provided  that  the  court  ''may/'  on 
its  own  motion,  or  on  petition  therefor,  set  apart  for  the 
use  of  the  surviving  husband  or  wife  the  homestead 
selected,  designated,  and  recorded,  provided  such  home- 
stead was  selected  from  the  common  property  or  from 
the  separate  property  of  the  persons  selecting  or  joining 
in  the  selection  of  the  same.  And  it  has  been  held  that 
whenever  a  proper  application  is  made  for  the  setting 
apart  of  a  homestead,  tiie  word  "may''  is  to  be  construed 
as  "shall,"  and  the  court  has  no  discretion  to  refuse  the 
application.  (Estate  of  Ballentvne,  46  Cal.  696 ;  Tyrrell 
V.  Baldwm,  78  Cal.  476.)  Under  the  circumstances  ap- 
pearing here,  we  think  the  burden  was  upon  the  objecting 
creditors  to  show  that  the  value  of  the  premises  asked 
to  be  set  apart  as  a  homestead  exceeded  the  limit  of  ex- 
emption, and  that,  in  the  absence  of  any  such  proof,  the 
court  was  justified  in  making  the  order  complained  of. 

2.  It  appears,  from  the  bill  of  exceptions,  that  no  find 
ings  were  made  by  the  court,  and  that  they  were  not 
waived  by  the  appellants.  And  it  is  claimed  that  issues 
of  fact  were  raised,  upon  which  findings  were  necessary, 
and  that  for  the  want  of  them  the  order  should  be  re- 
versed. But  waiving  the  question  as  to  whether  find- 
ings are  ever  necessary  in  support  of  an  order  like  that 
involved  here,  the  rule  is,  as  said  in  Monierey  Coimiy  v. 
Gushing,  83  Cal.  510:  "If  no  direct  evidence  be  intro- 
duced upon  any  issue,  the  finding  should  be  against  the 
party  who  had  the  burden  of  proof."  And  in  People  v. 
Center,  66  Cal.  664,  it  is  said:  "When  the  court  fails  to 
find  on  a  material  issue,  the  judgment  will  not  be  re- 
versed, if  the  finding  oraitt^d  must  have  been  adverse  to 
the  appellant"  (Citing  Huichings  v.  Castle,  48  Cal.  162, 
and  McCourtney  v.  Fortune,  57  Cal.  617.)  And  this  rule 
has  been  approved  and  followed  in  subsequent  oases.  (See 
Murphy  v.  Bennett,  68  CaL  528,  and  Senior  v.  Benter, 
70  Cal.  620.) 
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As  the  burden  of  proof  was  on  the  appellants,  and  no 
proof  was  offered  by  them,  it  is  evident  that  they  were  in 
no  way  prejudiced  by  the  failure  to  find,  and  the  order 
cannot  be  reversed  on  that  ground. 

It  follows  that  the  order  appealed  from  should  be  af- 
firmed. 

Vanolief,  C,  and  Footb,  C,  concurred. 

The  OouBT. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  order  appealed  from  is  affirmed. 


[No.  12745.    Department  One. — July  80,  1890.] 

LOUIS  DEMAETIN,  Respondent,  v.  JOSEPHINE 
DEMAETIN  et  al.,  Appellants 

IHSOLVENGT — ^RlOHT  TO  DiSCHABGIE — ^FaLSE  AFFTOAVTr  TO  SCHEDULE 

—Unintentional  Mistake — Construction  of  Insolvent  Act. 
— The  provision  of  section  49  of  the  Insolvent  Act  prohibit- 
ing a  discharge  if  the  insolvent  debtor  "shall  have  sioorn 
falsely  in  his  affidavit  annexed  to  his  petition,  schedule,  or 
Inventory/'  does  not  apply  to  an  unintentional  and  innocent 
mistake  in  the  affidavit  The  words  *'swom  falsely"  neces- 
sarlly  Import  a  willful  act  done  with  a  fraudulent  intent, 
and  from  which  the  element  of  fraud  cannot  be  eliminated. 

Id. — Opposition  to  Discharge  —  Finding  of  Mistake  without 
Fraud — ^Appeal. — ^When  the  superior  court  finds  that  omis- 
sions complained  of  upon  an  opposition  to  the  discharge  of 
the  insolvent  were  mere  mistakes,  made  without  any  fraudu- 
lent intent  or  purpose,  and  it  is  not  claimed  by  the  creditors 
that  the  tndings  were  not  justified  by  the  evidence,  it  must 
be  conclusively  assumed  upon  appeal  that  such  findings  are 
true. 

Id. — ^Understanding  Debts  and  Credits — Immaterial  Mistake — 
Turning  over  Omitted  Credit. — ^The  fact  that  a  debtor,  in 
proceedings  in  insolvency,  by  mistake  and  inadvertence,  un- 
derstated his  Indebtedness  to  one  of  his  creditors  in  his 
schedule  of  liabilities,  and  omitted  from  the  inventory  of  his 
assets  a  small  sum  due  to  him,  will  not  prevent  his  dis- 
charge, and  is  immaterial,  where  it  appears  that  the  full 
amount  of  the  true  indebtedness  was  allowed  to  the  creditor, 
and  the  debt  due  to  the  insolvent  was  promptly  turned  over 
to  the  assignee  when  received  by  the  insolvent. 

Id. — Insufficient  Ground  of  Opposition  to  Discharge — Appeal 
FROM  Order  Setting  Apart  Homestead — Pleading — Demur- 
rer.— An  opposition  of  creditors  to  a  discharge  in  insolvency 
setting  up  the  pendency  of  an  appeal  from  an  order  setting 
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apart  a  homestead  to  the  Insolyent,  which  la  claimed  to  be 
excessive  in  value,  discloses  no  ground  of  opposition  enu- 
merated In  the  statute,  and  Is  subject  to  a  general  demurrer. 
Id. — Right  of  InsolvexVT — ^Effect  of  Discharge — ^Rights  of  Cbed- 
noBS — ExGESsivK  Vai*ds  of  Homestead. — ^The  right  of  the  In- 
solvent to  a  discharge  accrues  at  the  expiration  of  three 
months  from  the  adjudication  In  Insolvency,  and  the  dis- 
charge In  no  way  Jeopardizes  the  rights  of  creditors  to  appro- 
priate the  excess  in  value  of  the  homestead,  If  there  be  an 
excess,  since  if  the  appeal  la  sustained,  and  the  order  re- 
versed, the  matter  goes  back  for  further  adjudication. 

Appeal  from  an  order  of  the  Superior  Court  of  Del 
Norte  County,  granting  a  final  discharge  in  insolvency. 

The  facts  are  stated  in  the  opinion. 

L.  F.  Cooper,  and  Sawyer  dk  Burnett,  for  Appellants. 

B.  W,  Miller,  and  Lucas  <&  Miller,  for  Respondent 

Beloheb,  C.  C. — This  is  an  appeal  from  an  order  grant- 
ing an  insolvent  debtor  a  discharge  from  his  debts. 

On  the  twenty-second  day  of  October,  1887,  the  re- 
spondent, Louis  Demartin,  commenoed  proceedings  in 
voluntary  insolvency,  and  was  adjudged  to  be  an  in- 
solvent debtor.  On  the  4th  of  February,  following,  he 
applied  to  the  court  for  a  discharge  from  his  debts,  and 
the  proper  notice  was  given  to  his  creditors  to  appear 
and  show  cause  why  a  discharge  should  not  be  granted. 
The  appellants,  two  of  the  creditors,  appeared  and  op- 
posed a  discharge. 

As  grounds  of  opposition  they  specified, — 1.  That  the 
respondent  had  sworn  falsely  in  the  affidavit  annexed  to 
his  petition,  schedule,  and  inventory  in  this,  that  he 
stated,  in  the  schedule  of  his  debts  and  liabilities,  his 
indebtedness  to  the  appellants  to  be  $4,588.40,  when  in 
fact  it  was  $5,588.40;  and  in  this,  that  he  wholly  omit- 
ted from  the  inventory  of  his  assets  an  indebtedness  of 
$172.23  then  due  him  from  certain  parties  in  the  city 
of  San  Francisco.  2.  That  respondent  had  been  guilty 
of  fraud,  contrary  to  the  true  intent  of  the  Insolvent 
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Act,  in  this,  that  on  the  twenty-ninth  day  of  September, 
1887,  he  filed  and  caused  to  be  recorded  a  declaration  of 
homestead  on  a  tract  of  land  then  owned  by  him,  which 
was  of  the  value  of  fifteen  thousand  dollars,  and  on  the 
eleventh  day  of  November,  1887,  the  court>  against  the  ob- 
jections of  appellants,  and  without  hearing  any  evidence, 
set  the  whole  tract  apart  to  him  as  a  homestead,  from 
which  order  an  appeal  had  been  taken  to  and  was  still 
pending  in  the  supreme  court 

The  respondent  filed  an  answer  to  the  specifications 
of  objection,  admitting  the  errors  set  up  in  the  first  speci- 
fication, and  averring  that  they  arose  from  mistake  and 
inadvertence,  and  denying  that  the  property  selected 
by  him  as  a  homestead  and  set  apart  as  such  by  the 
courts  as  stated  in  the  second  specification,  was  of  any 
greater  value  at  the  time  of  the  selection  than  five  thou- 
sand dollars.  He  also  interposed  a  general  demurrer 
to  the  second  specification,  and  the  appellants  interposed 
a  like  demurrer  to  the  answer.  The  court  sustained  the 
demurrer  of  respondent  and  overruled  that  of  appellants. 
The  case  was  then  tried,  and  as  a  result  the  court  found 
that  respondent  was  indebted  to  appellants  in  the  sum  of 
$5,588.40,  instead  of  $4,588.40,  as  set  forth  in  his  sched- 
ule, but  "that  such  discrepancy  occurred  by  mistake,  and 
was  not  made  with  intent  to  defraud  any  of  the  creditors 
of  the  said  insolvent"  The  court  also  found  that  at  the 
time  of  filing  the  petition  and  inventory  there  was  owing 
to  the  insolvent  the  sum  of  $172.23,  which  was  not  in- 
cluded in  the  inventory,  but  "that  the  same  was  omitted 
therefrom  through  inadvertence  and  mistake,  and  not 
with  any  intent  to  defraud  any  of  the  creditors  of  the 
said  insolvent,"  and  that  the  insolvent  had  since  received 
and  paid  the  same  to  the  assignee. 

As  a  conclusion  of  law,  it  was  held  that  the  petitioner 
was  entitled  to  a  discharge  from  his  debts,  and  a  dis< 
charge  was  accordingly  granted  to  him  in  the  form  pre- 
scribed by  the  statute. 
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1.  It  ia  not  claimed  that  the  findingB  of  fact  were  not 
justified  by  the  evidence,  and  it  must  theTefore  be  con- 
clusively  assumed  that  the  omissions  complained  of  were 
mere  mistakes,  made  without  any  fraudulent  intent  or 
purposa  It  is,  however,  argued  that  the  court  erred  as 
matter  of  law,  under  the  provisions  of  section  49  of  the 
lusolvBnt  Act^  in  granting  the  discharge. 

We  do  not  think  the  argument  sound.  Hie  section 
referred  to  provides:  ^^No  discharge  shall  be  granted,  or, 
if  granted,  shall  be  valid,  if  the  debtor  shall  have  sworn 
falsely  in  his  affidavit  annexed  to  his  petition,  schedule, 
or  inventory  ....  in  relation  to  any  material  fact 
concerning  his  estate  or  his  debts,  ....  or  has  been 
guilty  of  fraud,  contrary  to  the  true  intent  of  this  act,"  etc. 

It  could  not  have  been  intended  by  this  language  to 
impose  the  penalty  declared  for  an  unintentional  and 
innocent  mistake.  The  words  ^Tiave  sworn  falsely^'  nec- 
essarily import  a  willful  act  done  with  a  fraudulent  in- 
tent, and  from  which  the  element  of  fraud  cannot  be 
eliminated.     {Dean  v.  Orimes,  72  Cal.  448.) 

Beside,  under  the  ciixnimstances  shown,  how  can  it 
be  said  that  the  false  swearing  was  in  relation  to  any 
material  fact?  The  appellants  presented  and  proved 
their  debt  without  any  objection,  and  it  was  allowed 
for  the  full  amount  claimed  by  thenL  And  the  omitted 
$172.23,  when  received  by  the  insolvent,  was  promptly 
paid  over  by  him  to  the  assignee.  (See  Smith  v.  His 
Creditors,  59  CaL  287.) 

2.  It  is  urged  that  ihe  court  erred  in  sustaining  the 
demurrer  to  the  second  ground  of  opposition.  And  in 
support  of  this  position  it  is  said:  "The  'second  ground' 
alleged,  beside  fraud  in  procuring  the  homestead  set 
aside,  that  an  appeal  from  the  order  was  pending;''  and 
counsel  "submit  that  so  much  of  the  second  ground  of 
opposition  as  sets  up  the  pendency  of  the  appeal  from 
the  order  setting  apart  the  homestead  is  a  good  ground 
against  a  general  demurrer." 
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We  fail  to  see  any  merit  in  this  argument  The  statr 
ute  provides  that  at  any  time  after  the  expiration  of 
three  months  from  the  adjudication  of  insolvency  the 
debtor  may  apply  to  the  court  for  a  discharge  from  hia 
debtS;  and  the  grounds  upon  which  a  discharge  may  be 
opposed  are  enumerated.  (Insolvent  Act^  sees.  48,  49.) 
It  also  makes  it  the  duty  of  the  court  to  set  apart  for 
the  use  and  benefit  of  the  insolvent  a  homestead,  and 
if  for  any  reason  the  order  is  claimed  to  be  erroneous, 
an  appeal  therefrom  is  allowed.  (Sees.  60,  87.)  But 
the  order  setting  apart  a  homestead  and  the  appeal  there< 
from  are  not  among  the  enumerated  grounds  of  opposi* 
tiozu  "Nor  do  we  see  any  reason  why  they  should  be  so 
treated.  The  discharge  of  an  insolvent  in  no  way  jeop- 
ardizes the  rights  of  creditors  to  appropriate  the  excess 
in  value  of  the  homestead,  if  there  be  an  excess,  since^  if 
the  appeal  is  sustained  and  the  order  reversed,  the  matter 
goes  back  for  further  adjudication. 

In  our  opinion  the  rulings  of  the  court  were  proper, 
and  we  therefore  advise  that  the  order  appealed  from  be 
affirmed. 

Vawombf,  C,  and  Footb,  C,  concurred* 

The  CoTJBT. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  order  appealed  from  is  affirmed. 


[No.  18147.    Department  One.— July  30,  1890.] 

KERCHOFF-CTJZNIEE  MILL  AND  LUMBER  COM- 
PANY, Respoitdbnt,  v.  S.  olmstead  et  al.,  Ap- 
pellants. 

Mbohanio's  Lien — Cebbatiow  of  Wobk  tjpow  UmrnrisHH)  BmLD- 
IKO — Time  of  PnjNa  Claim — Construction  of  Code. — ^Under 
the  amendment  of  1887  to  section  1187  of  the  Code  of  Civil 
Procedure,  providing  that  cessation  from  labor  for  thirty 
days  upon  an  unfinished  contract  for  any  building,  etc,  shall 
be  deemed  equivalent  to  a  completion  thereof,  for  all  pur- 
poses, whenever  there  has  been  a  cessation  from  labor  for 
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thirty  days  upon  any  unflnfBhed  building,  the  time  within 
which  a  material-man  or  laborer  must  fiUe  his  claim  of  lien 
begins  to  run  at  once,  and  unless  the  claim  Is  filed  within 
thirty  days  thereafter,  it  is  too  late,  although  it  be  filed 
within  thirty  days  from  the  actual  completion  of  the  build- 
ing. (Works,  J.,  and  Thornton,  J.»  dissenting.) 
Id, — ^Materi  \ls  Furnished  before  Ameiydmeivt — Retroactive  Stat- 
ute—  Constitutional  Law  —  Vested  Rights  —  SnoRtENiNo 
Time  for  Remedy. — The  fact  that  some  of  the  materials  were 
furnished  before  the  passage  of  that  amendment  does  not 
render  the  amendment  inapplicable.  A  statute  which  short- 
ens the  time  within  which  to  file  a  mechanic's  lien  applies 
to  pending  cases  of  uncompleted  buildings,  and  la  not  retro- 
active when  so  applied,  nor  does  it  Impair  any  vested  right, 
provided  an  adequate  and  available  remedy  be  left  to  enforce 
the  Hen  within  a  reasonably  sufficient  time. 

Appeal,  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County. 

The  facts  are  stated  in  the  opinion. 

Williams  &  McKinley,  for  Appellants. 

Graves,  O'Melveivy  &  Shankland,  for  Respondent. 

Belgheb,  C.  0. — ^Action  to  foreclose  the  lien  of  a  ma- 
terial-man. 

The  facts  of  the  case,  as  shovm  by  the  findings^  are  in 
substance  as  follows: — 

The  defendant^  Olmstead,  owned  a  lot  of  land  in  the 
(dty  of  Los  Angeles,  and  on  the  sixteenth  day  of  No- 
vember, 1886,  entered  into  a  contract  in  writing  with 
the  defendants,  H.  N.  and  D.  F.  Sheldon,  whereby 
they  agreed  to  construct  for  him  on  his  said  lot  a 
two-story  frame  dwelling-house  under  the  supervision 
and  to  the  satisfaction  of  John  C.  Pelton,  an  archi- 
tect The  contract  price  was  three  thousand  six  hun- 
dred dollars,  and  was  made  payable  as  follows:  Twelve 
hundred  dollars  when  the  frame  was  up,  the  building 
inclosed,  and  the  roof  shingled;  twelve  hundred  dol- 
lars when  brown  mortar  was  on,  windows  glazed,  and 
outside    finish    complete;    and    the    balance    when    the 

whole  work  ^a«  certified  to  have  been  completed  accord- 
LiXXXV.  CAL.~b 
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ing  to  the  said  plans,  specifications,  conditions,  and  stip- 
ulations to  the  satisfaction  of  the  said  architect  The 
contract  was  filed  for  record  in  the  recorder's  office  of  the 
counly  on  the  third  day  of  January,  1887,  but  no  speci- 
fications  were  filed  therewith. 

On  or  about  the  twentieth  day  of  ITovember,  1886,  iiio 
contractors  entered  into  an  agreement  with  the  plaintiff, 
a  corporation,  hy  which  it  was  to  furnish  lumber  and 
other  building  material  to  be  used  in  the  construction 
of  the  said  house,  from  time  to  time^  as  required,  such 
material  to  be  paid  for  at  the  current  market  rates  as 
the  same  was  delivered.  In  pursuance  of  this  agree- 
ment^ the  plaintiff,  between  the  20th  of  November,  1886, 
and  the  6th  of  April,  1887,  furnished  building  material 
for  the  construction  of  the  said  house,  and  which  was 
actually  used  in  the  construction  thereof  between  the 
dates  named,  of  the  value  of  $763.60,  no  part  of  which 
sum  has  been  paid. 

On  the  nintii  day  of  April,  1887,  the  contractors  quit 
work  upon  the  building  and  refused  to  finish  it,  and  no 
work  or  labor  waa  done  thereon  for  more  than  thirty 
days  thereafter.  The  plaintiff  had  notice  of  this  cessa- 
tion of  labor  upon  the  building  for  thirty  days  at  the 
time  thereof. 

On  or  about  the  twenty-third  day  of  November,  1887, 
the  building  was  finished,  and  it  was  then  accepted  by 
Olmstead,  and  thereafter  occupied  by  him. 

On  the  twentieth  day  of  December,  1887,  the  plaintiff 
duly  filed  its  claim  of  lien  for  the  value  of  the  materials 
furnished,  and  this  action  was  conmienced  within  ninety 
days  from  that  date. 

Upon  the  facts  found,  the  court  rendered  a  personal 
judgment  against  the  defendants,  Sheldon,  for  the  amount 
found  due  the  plaintiff,  with  costs  and  attorney's  fee,  and 
decreed  that  plaintiff  had  a  lien  for  these  sums  upon  the 
lot  of  defendant,  Olmstead,  and  that  the  premises  should 
be  sold  in  payment  thereof. 
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Olmstead  appealed  from  tiie  judgment  against  him, 
and  has  brought  the  case  here  on  the  judgment  rolL 

In  support  of  the  appeal,  it  is  claimed,  among  other 
things,  ihsit  the  plaintiff's  claim  of  lien  was  not  filed 
in  time,  and  therefore  that  it  cannot  be  enforced.  This 
claim  is  based  upon  the  amendment  to  section  1187  of 
the  Code  of  Civil  Procedure,  which  was  passed  March  16, 
1887,  and  was  made  to  take  effect  immediately. 

By  this  section  as  it  stood  before  the  amendment^  it 
was  provided  that  "every  person,  save  the  original  con- 
tractor, claiming  the  benefit  of  this  chapter,  must,  within 
thirty  days  after  the  completion  of  any  building  im- 
provement, or  structure^"  file  for  record  with  the  coimly 
recorder  a  claim  containing  a  statement  of  his  demand, 
etc  And  it  was  held  if  the  claim  of  a  material-man, 
who  was  not  an  original  contractor,  was  filed  before  the 
completion  of  the  building,  that  the  filing  was  premature, 
and  the  lien  could  not  be  enforced.  (Perry  v.  Bramard, 
8  Pac  Kep.  430 ;  Boylance  v.  San  Luis  Hotel  Co.,  74  Cal. 
273;  SchwaHz  v.  Knight,  74  Cal.  432.) 

The  amendment  consisted  of  additions  to  the  section, 
which  read  as  follows:  "Any  trivial  imperfection  in  the 
said  work,  or  in  the  construction  of  any  building,  im- 
provementy  or  structure,  or  of  the  alteration,  addition 
to,  or  repair  thereof,  shall  not  be  deemed  such  a  lack  of 
completion  as  to  prevent  the  filing  of  any  lien;  and  in 
case  of  contracts,  the  occupation  or  use  of  the  building, 
improvement,  or  structure  by  the  owner  or  his  repre- 
sentative, or  the  acceptance  by  said  owner  or  his  agent 
of  said  building,  improvement,  or  structure,  shall  be 
deemed  conclusive  evidence  of  completion;  and  cessation 
from  labor  for  thirty  days  upon  any  unfinished  contract, 
or  upon  any  unfinished  building,  improvement,  or  struc- 
ture, or  the  alteration,  addition  to,  or  repair  thereof,  shall 
be  deemed  equivalent  to  a  completion  thereof  for  all  the 
purposes  of  this  chapter." 

It  is  argued  for  respondent  that  it  was  intended  by 
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the  amendment  only  to  make  it  possible  for  a  material- 
man or  laborer  to  file  bis  claim  of  lien  before  the  actual 
completion  of  the  building,  and  not  to  make  it  necessary 
for  him  to  do  so.  But  as  we  construe  the  last  clause  of 
the  amendment,  its  operation  cannot  thus  be  restricted. 
The  words  "shall  be  deemed  equivalent  to  a  completion" 
mean  shall  be  equal  in  legal  effect  to  a  completion ;  that 
18,  shall  be  treated,  for  the  purpose  of  filing  a  lien,  as  an 
actual  completion.  And  this  being  so,  it  is  dear  that 
whenever  there  has  been  a  cessation  from  labor  for  thirty 
days  upon  any  unfinished  building,  the  time  within  which 
a  material-man  or  laborer  must  file  his  claim  of  lien  at 
once  begins  to  run. 

It  is  also  argued  that  the  amendment  cannot  apply  to 
or  affect  the  respondent's  claim,  for  the  reason  that  as 
a  portion  of  the  materials  were  furnished  before  the 
amendment  was  passed,  to  hold  it  applicable  would  be 
giving  it  a  retroactive  effect,  and  that  this  is  forbidden 
by  the  code,  which  says:  "No  part  of  it  is  retroactive, 
unless  expressly  so  declared."     (Code  Civ.  Proc,  sec  3.) 

We  do  not  think  that  the  amendment,  when  applied 
to  the  case  in  hand,  is  retroactive  in  effect.  It  is  true, 
it  shortened  the  time  which  the  respondent  would  other- 
wise have  had  to  file  its  claim  and  thus  seek  its  remedy. 
But  the  authorities  are  numerous  to  the  effect  that  a 
change  of  remedy,  or  in  the  time  within  which  it  must 
be  sought,  does  not  impair  the  obligation  of  a  contract, 
provided  an  adequate  and  available  remedy  be  left. 
Thus  it  has  been  held  that  an  enactment  reducing  the 
time  prescribed  by  the  statute  of  limitations  in  force 
when  the  right  of  action  accrued  is  not  unconstitutional, 
provided  a  reasonable  time  be  given  for  the  commence- 
ment of  an  action  before  the  bar  takes  effect  (Terry 
V.  Andei^on,  95  TJ.  S.  628.)  In  that  case  the  court, 
by  Waite,  C.  J.,  said:  "The  parties  to  a  contract 
have  no  more  a  vested  interest  in  a  particular  limita- 
tion which  has  been  fixed  than  they  have  in  an  unre 
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stricted  right  to  sue.  They  have  no  more  a  vested  inter- 
est in  the  time  for  the  commencement  of  an  action  than 
they  have  in  the  form  of  the  action  to  be  commenced; 
and  as  to  the  forms  of  action  or  modes  of  remedy,  it 
is  well  settled  that  the  legislature  may  change  them  at  its 
discretion,  provided  adequate  means  of  enforcing  the 
right  remain/'  (And  see  Scarborough  v.  Dugan,  10  Cal. 
305;  Hibenvia  8.  &  L.  Sac.  v.  Hayes,  66  CaL  297;  Peo- 
ple Y.  CampbeU,  69  CaL  248.) 

When  the  amendment  in  question  was  passed,  tfa^ 
materials  had  not  all  been  furnished,  and  work  on  the 
building  had  not  been  suspended.  Afterward,  when 
the  work  was  suspended,  the  respondent  had  notice  of  it; 
and  when  the  suspension  had  continued  for  thirty  days, 
it  still  had  thirty  days  within  which  to  file  its  claim. 
This  seems  to  us  to  have  been  a  reasonably  sufficient 
time,  and  if  so,  it  follows  that  the  claim  was  filed  too 
late. 

In  our  opinion  the  court  erred  in  entering  a  judgment 
of  foredoeuie  against  the  defendant,  Olmstead,  and  we 
therefore  advise  that  the  judgment  appealed  from  be  re- 
versed. 

FooTE,  O.y  and  Hatihs,  C,  concurred. 

The  CouBT. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  appealed  from  is  reversed. 

Works,  J.,  dissenting. — ^I  dissent  The  amendment 
of  section  1187  of  the  Code  of  Civil  Procedure  was  evi- 
dently intended  for  the  benefit  of  the  material-man,  and 
extended  the  time  within  which  he  may  file  his  notice 
of  lien  when  work  has  been  suspended  for  thirty  days. 
As  the  section  now  stands,  he  is  not  bound  to  wait  until 
the  building  is  completed  before  filiug  his  notice.  But 
in  my  judgment,  he  may  do  so.  The  st.atute  should  not 
be  so  construed  as  to  compel  the  owner  to  submit  to  a 
forced  sale  of  an  uncompleted  building  because  a  faith- 
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less  contractor  has  failed  to  comply  with  his  contract 
and  left  the  building  unfinished.  I  think,  therefore,  that 
it  is  not  enough  to  show  that  the  contractor  has  failed  to 
carry  out  his  contract,  but  that  it  must  be  shown  that 
the  owner,  who  alone  is  affected  by  the  filing  of  the  lien, 
has  himself  abandoned  the  work  on  the  building.  If  he 
has  not  abandoned  the  completion  of  the  building,  but  is 
only  delayed  in  its  completion  by  no  act  of  his  own,  but 
by  the  failure  of  the  contractor  to  comply  with  his  con- 
tract^ he  should  not>  for  that  reason,  be  subjected  to  the 
filing  and  enforcement  of  the  lien  until  the  building  has 
been  completed.  This  construction  of  the  statute  seema 
to  me  to  be  the  only  reasonable  and  just  one.  The  con- 
struction given  the  section  referred  to  in  the  foregoing 
opinion  overlooks  the  true  intent  and  meaning  of  the 
statute  and  the  real  parties  to  be  affected  by  the  enforoe- 
nient  of  its  provisions,  looks  only  to  the  strict  letter  of 
the  statute,  and  must  necessarily  work  injustice. 

Thornton,  J. — ^I  concur  with  Justice  Works  in  his 
dissenting  opinion.  It  presents  the  just  and  proper  con- 
struction of  the  statute. 

Hearing  in  Bank  denied. 


[No.  20657.    Department  Two. — ^July  80,  1890.] 

THE  PEOPLE,  Appbixant,  v.  P.  J.  ATHENS,  Re- 
spondent. 

Criminal  Law — ^Limitation  of  Misdemeanob — ^Mandatory  Stat- 
ute.— A  prosecution  for  a  misdemeanor  is  barred  by  the  pro- 
irisions  of  the  Penal  Code,  if  an  information  therefor  is  not 
filed  in  the  superior  court  within  one  year  after  its  commis- 
sion, provided  the  defendant  has  not  been  absent  from  the 
state;  and  the  bar  of  the  statute  is  imperative  and  man- 
datory. 

In. — Construction  of  Code— "Information "  not  Equivalent  to 
"Complaint." — ^The  information  referred  to  in  section  801  of 
the  Penal  Code,  which  provides  that  an  information  for  any 
misdemeanor  must  be  filed  within  one  year  after  its  commis 
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slon,  l8  the  paper  which  mniit  be  filed  by  the  dietrict  attorney 
in  the  snperior  court  pursuant  to  section  809  of  the  same 
code,  and  not  the  complaint  made  before  a  court  or  magis- 
trate, provided  for  in  section  800. 

Id. — ^Filing  Comflautt  within  Ome  Tbab— Continuakob  of  Bsam- 
IN ATiON — ^Waivkb  OF  LjMiTATioN. — ^Tho  Statute  being  impera- 
tlTe  that  the  information  must  be  filed  within  a  year  after 
the  commission  of  the  offense,  unless  the  defendant  has  been 
absent  from  the  state,  it  is  immaterial  that  a  complaint  was 
filed  before  a  committing  magistrate  for  the  issuance  of  a 
warrant  of  arrest  within  the  year;  and  the  granting  of  con- 
tinuances of  the  examination,  at  the  request  of  defendant, 
until  the  bar  of  the  statute  against  an  information  has  at^ 
tached.  Is  no  waiver  of  the  filing  of  the  information  within 
the  time  limited  by  statute. 

Io.^Plkadii7o  of  Limitation — Demubbkb. — ^The  defendant  may  de- 
mur to  an  indictment  or  information,  when  it  appears  upon 
the  face  thereof  that  the  prosecution  is  barred  by  the  statute 
of  limitations. 

Appeal  from  a  judgment  of  dismissal  of  the  Superior 
Court  of  San  Luis  Obispo  County^  and  from  an  order 
sustaining  a  demurrer. 

The  facts  are  stated  in  the  opinion. 

F.  A.  Dotn,  and  J.  M.  WUcoxan,  for  AppellanL 

WHJiam  Shipsey,  and  Oraves,  Turner  <6  Qrcaoea,  tor  Be- 
spondent. 

BBLOHXHy  0.  O. — ThB  defendant  was  charged  with  the 
crime  of  obtaining  property  by  false  pretenses.  The 
information  against  him  was  filed  in  the  superior  court 
on  the  serenteenth  day  of  October,  1889,  and  it  alleged 
that  the  crime  was  committed  on  the  twenty-sixth  day 
of  June,  1888.  The  defendant  demurred  to  the  informa- 
tion, upon  the  ground,  among  others,  that  the  prosecution 
was  barred  by  the  provisions  of  section  801  of  the  Penal 
Code.  The  court  sustained  the  demurrer  and  dismissed 
the  case,  and  the  people  appeaL 

1.  The  Penal  Code  made  the  ofFense  charged,  at  the 
time  of  its  alleged  commission,  a  misdemeanor  (sec^. 
17,  533) ;  and  it  provided  that  an  information  for  any 
misdemeanor  must  be  filed  within  one  year  after  its  corn- 
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mission.  (Sec.  801.)  It  is,  however,  argued  for  appel- 
lant that  the  "information"  referred  to  in  the  above 
section  is  the  complaint  made  before  a  committing  magis- 
trate for  the  issuance  of  a  warrant  of  arrest^  and  that, 
as  the  complaint  in  this  case  was  filed  within  a  year,  the 
prosecution  was  not  barred. 

The  constitution  provides  as  follows: — 

'^Offenses  heretofore  required  to  be  prosecuted  by  in- 
dictment shall  be  prosecuted  by  information,  after  ex- 
amination and  commitment  by  a  magistrate,  or  by  indiotr 
ment,  with  or  without  such  examination  and  commi^ 
ment,  as  may  be  prescribed  by  law."     (Art  1,  sec.  8.) 

And  the  Penal  Code  contains  the  following  provis- 
ions:— 

"The  complaint  is  the  allegation  in  writing  made  to  a 
court  or  magistrate  that  a  person  has  been  guilty  of  some 
designated  offense."     (Sec.  800.) 

^'When  a  defendant  has  been  examined  and  convicted, 
as  provided  in  section  872  of  this  code,  it  shall  be  the 
duty  of  the  district  attorney,  within  thirty  days  there- 
after, to  file  in  the  superior  court  of  the  county  in  which 
the  offense  is  triable  an  information  charging  the  de- 
fendant with  such  offense."     (Sec.  809.) 

"All  public  offenses  triable  in  the  superior  oonrts 
must  be  prosecuted  by  indictment  or  information,"  etc. 
(Sec  888.) 

"The  first  pleading  on  the  part  of  the  people  is  the 
indictment  or  information."     (Sec.  949.) 

From  these  provisions  it  very  clearly  appears,  we  think, 
that  the  information  spoken  of  in  section  801  is  the 
paper  required  to  be  filed  in  the  superior  court,  and  not 
the  one  filed  before  the  magistrate. 

2.  It  appears,  from  the  bill  of  exceptions,  that  the  com- 
plaint was  filed  on  February  11,  1889;  that  a  warrant 
was  issued  and  the  defendant  was  arrested  and  brought 
before  the  magistrate  on  the  25th  of  the  same  month, 
and  that  thereafter  the  eixamination  was  proceeded  with 
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and  oontinned,  from  time  to  time,  at  the  request  of  de- 
fendant, until  September  80, 1889,  when  it  was  concluded, 
and  the  defendant  held  to  answer. 

It  is  claimed  that^  as  the  continuances  were  granted  at 
the  request  of  the  defendant,  he  thereby  waived  the  fil- 
ing of  the  information  within  the  time  limited  by  the 
statute,  and  therefore  cannot  now  raise  the  objection. 
Bnt  the  statute  is  imperative  that  the  information  nmst 
be  filed  within  a  year  after  the  commission  of  the  offense, 
unless  the  defendant  has  been  absent  from  the  state. 
(Sec  802.)  As  well  might  it  be  claimed  that  the  bar  of 
the  statute  could  not  be  invoked  if  the  defendant  had 
persuaded  the  district  attorney  to  delay  filing  the  infor- 
mation until  after  the  year  had  expired,  or  had  concealed 
himself  within  the  state,  and  thus  prevented  his  arrest 
and  prosecution  within  the  year. 

8.  It  is  further  contended  that  the  question  could  not 
be  raised  on  demurrer.  But  the  code  provides  that 
'^the  defendant  may  demur  to  the  indictment  or  infor- 
mation when  it  appears  upon  the  face  thereof  .... 
5.  That  it  contains  any  matter  which,  if  true,  would 
constitute  a  l^al  justification  or  excuse  of  the  offense 
charged,  or  other  legal  bar  to  the  prosecution."  (Sec. 
1004.) 

We  see  no  error  in  the  rulings  of  the  court^  and  there- 
fore advise  that  the  order  and  judgment  be  affirmed 

FooTE,  C,  and  Vawoi.eep,  C,  concurred. 

The  CouBT. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  order  and  judgment  are  affirmed. 
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[No.  12057.    Department  Two.— July  30,  1890.] 

WILLIAM  McPHEESON,  Respondent,  v.  E.  J.  WES- 
TOI^  ET  AX.,  Defendants,  and  L  L.  ROBINSON, 
Appellant. 

Amendment  ot*  Awbwbb — ^Retbial  of  Fobeclosubb  Suit — ^Mobt- 
GAGE  Note — ^Liability  of  Payee  as  Indobseb — ^Agbeement  be- 
tween Joint  Payees. — ^After  trial  of  a  foreclosure  suit,  in 
which  one  of  two  Joint  payees  of  the  mortgage  note  was 
charged  as  an  indorser,  and  had  filed  an  answer  admitting  the 
indorsement  and  waiver  of  demand,  notice,  and  protest,  and 
pleading  that  his  co-payee  was  the  real  party  in  interest,  and 
that  the  action  was  barred  by  limitation,  and  after  reversal 
of  a  Jud^rment  in  favor  of  the  indorser,  it  is  not  error  for 
the  court  before  retrial  to  permit  the  indorser  to  amend  his 
answer  by  averring  that  at  the  time  of  the  indorsement  and 
waiver  it  was  agreed  between  himself  and  his  co-payee  who 
Joined  in  the  indorsement  of  the  note  to  a  firm  of  which  the 
co-payee  was  a  member,  that  such  co-payee  would  advance 
the  whole  consideration  of  the  note  to  the  mortgagors,  and 
that  he  would  repay  him  one  half  thereof  on  demand,  and 
that  he  should  be  held  harmless  of  his  indorsement,  and  in 
no  event  be  required  to  pay  the  note. 

'I). — Change  of  Issues — Showing  of  Diligenoe. — Such  amend- 
ment is  not  inconsistent  with  the  admission  of  indorsement 
and  waiver,  but  explains  how  they  were  made  and  what  effect 
they  wcR-e  to  have,  and  does  not  fall  within  the  rule  that  an 
admission  cannot  be  changed  into  a  denial  upon  a  second 
trial ;  and  as  the  amendment  would  aid  the  court  in  doing  com- 
plete Justice  between  the  parties,  no  showing  of  diligence  was 
required,  and  it  is  immaterial  that  defendant  had  knowledge 
of  the  new  matter  pleaded  when  he  filed  his  original  answer. 
»». — Amendment  dubino  Tbial — ^Discbetion. — It  is  in  the  discre- 
tion of  the  court  to  allow  a  further  amendment  of  such  an- 
swer during  the  second  trial,  to  show  more  fully  the  circum- 
stances under  which  the  note  and  mortgage  were  obtained, 
and  the  indorsement  and  waiver  made  upon  the  note,  there  being 
no  claim  that  the  new  matter  operated  as  a  surprise  upon  the 
plaintiff,  whereby  he  was  prevented  from  fully  controverting  it 
upon  the  trial. 

Nh.OOTIABLB      PaPEB — ^DISPUTING      liEABILITT      OF      INUOBSEB — ^FABOL 

Evidence. — Though  it  is  a  general  rule  that  between  an  In- 
dorser and  a  bona  fide  holder  of  negotiable  paper,  the  liability 
estabMshed  by  the  indorsement  cannot  be  disputed,  yet  it  may 
be  shown  by  parol  evidence  that  from  the  way  in  which  his 
indorsement  was  procured  it  would  be  a  fraud  upon  him  to 
permit  its  enforcement;  and  when  the  facts  show  that  its 
enforcement  against  the  indorser  would  be  Inequitable,  the 
case  comes  w^ithin  the  exception  to  the  rule. 

In. — INDORSKMENT  TO  PaBTNEBSHIP  —  CONSENT  TO  AOBEEMKHT  BE- 
TWEEN Joint  Indorsees. — The  fact  that  the  note  was  indorsed 
to  a  partnership  of  which  one  of  the  co-payees  was  a  member 
can  make  no  difference  as  to  equities  arising  out  of  an  agree- 
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ment  between  the  Joint  payees  who  indorsed  the  note,  if  the 
firm  had  knowledge  of  and  assented  to  the  agreement  between 
the  indorsers. 

Id. — ^INDOBSEMENT    AFTEB     MaTUBITT     SUBJECT    TO     EQUITIES. — One 

wht)  takes  a  note  after  maturity  takes  it  subject  to  any  de- 
fense which  could  have  been  interposed  against  a  prior  in- 
dorsee. 
Id. — ^EiViDENCB— Competency  of  Witness — Testimony  of  Indobser 
AGAINST  Indobsee  OF  DECEDENT. — ^An  action  by  an  indorsee  of 
a  firm,  one  of  the  members  of  which  is  deceased,  and  who 
was  also  a  payee  and  indorser  of  the  note,  against  a  co-payee 
and  co-indorser  of  the  note,  upon  his  liability  as  indorser,  is 
aot  an  action  against  the  legal  representative  of  the  deceased 
ipon  a  claim  against  the  estate  of  the  decedent,  and  the  de- 
endant  is  a  competent  witness  to  testify  to  facts  occurring 
before  the  death  of  the  decedent 

Appeal  from  an  order  of  the  Superior  Court  of  Santa 
Clara  County  granting  a  new  triaL 

Tlie  facts  are  stated  in  the  opinion. 

William  M.  Stewwrt,  C.  W.  Cross,  H.  L.  Gear,  and 
Cross  &  Benson,  for  Appellant 

Henry  E.  Higkton,  for  Eespondent 

GiBsoK,  C. — ^Tliis  action  was  brought  in  the  superior 
court  of  Kem  Counly,  to  foreclose  a  mortgage.  The 
cause  was  tried  by  the  court  without  a  jury,  upon  the 
issues  tendered  by  the  second  amended  answer  of  de- 
fendant Bobinson,  all  the  other  defendants  having  de- 
faultedy  and  resulted  in  a  judgment  of  dismissal  of  the 
action  in  favor  of  Eobinson.  After  a  motion  for  a  new 
trial  was  made  and  the  statement  therefor  settled  and 
filed,  the  cause  was  by  stipulation  of  counsel  transferred 
to  the  superior  court  of  Santa  Clara  County,  which  court 
by  its  order  granted  the  motion  for  a  new  triaL  From 
that  order  defendant  Bobinson  appeals. 

The  first  trial  of  this  case,  which  resulted  in  a  judg- 
ment in  favor  of  defendant  Robinson,  was  had  upon  his 
original  answer  to  the  complaint,  in  which  he  admitted 
the  making  of  the  promissory  note  and  the  execution  of 
the  mortgage,  and  that  he  and  his  co-defendant,  Alexan^ 


Digitized  by 


Google 


92  McPiiERsoN  V.  Weston.  [85  CaL 

der  Forbes,  who  was  the  joint  payee  with  himself  in  the 
note,  indorsed,  transferred,  and  delivered  the  note  and 
mortgage  to  Forbes  Brothers,  and  at  the  same  time 
waived  demand,  protest,  and  notice  of  the  same,  but  de- 
nied that  the  plaintiff  received  the  note  or  mortgage 
from  Forbes  Brothers,  by  indorsement  for  value,  or 
otherwise,  or  that  he  was  the  real  party  in  interest,  and 
averred  that  Alexander  Forbes  was  the  real  party  in 
interest,  and  that  the  action  was  being  prosecuted  in  the 
name  of  the  plaintiff  solely  for  the  benefit  and  conve- 
nience of  said  Forbes,  and  further  averred  that  plaintiff's 
cause  of  action  was  barred  by  the  statute  of  limitations. 
This  last  defense  prevailed  in  the  trial  court,  but  upon 
appeal  it  was  held  that  the  action  was  not  barred,  and 
that  the  plaintiff  was  entitled  to  maintain  the  action,  and 
the  case  was  reversed,  and  nemanded  for  a  new  triaL 
(64  CaL  275.) 

Before  the  retrial,  the  court  below  permitted  the  de- 
fendant Bobinson  to  file  an  amended  answer,  in  which, 
among  other  defenses,  he  changed  the  effect  of  the  un- 
qualified admission  in  his  original  answer  respecting  the 
indorsement  of  the  note  and  waiver  of  demand,  protest, 
and  notice  of  demand  made  by  himself  and  Alexander 
Forbes,  by  averring  that,  at  the  time  the  indorsement 
and  waiver  were  made,  said  Forbes,  his  joint  indorser, 
agreed  with  him  that  he,  Forbes,  would  advance  the  five 
thousand  dollars  with  the  agreement  on  the  part  of  de- 
fendant that  he,  defendant,  would  pay  Forbes,  on  de- 
mand, one  half  of  the  sum  so  advanced,  and  that,  in  con- 
sideration of  this  promise  on  his  part,  Forbes  agreed  to 
hold  defendant  harmless  on  the  indorsement,  and  that 
defendant  should  not  in  any  event  be  required  to  pay 
the  note,  or  any  part  of  it. 

The  allowance  of  this  amended  answer  respondent 
urges  was  erroneous,  because  it  permitted  the  defendant 
to  change  his  admission  in  his  original  answer  into  a 
denial,  contrary  to  the  rule  in  Spanagel  v.  Reay,  47  Cal. 
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608.  In  that  case  it  was  held  that  an  admission  in  an 
answer  oould  not,  for  the  purpose  of  a  second  trial,  be 
amended  by  the  averment  of  facts  that  were  inconsist- 
ent with  and  would  completely  negative  it  But  here 
the  amendment  complained  of  is  not  inconsistent  with 
the  admission,  but  in  harmony  with  it,  and  does  not 
negative  the  admission  of  indorsement  and  waiver,  but 
explains  how  they  were  made  and  what  effect  they  were 
to  have,  and  therefore  does  not  fall  within  the  rule  of 
that  case. 

It  is  true  that,  upon  the  application  to  amend  the 
answer,  it  was  not  shown  why  the  matter  embodied  in 
the  amendment,  which  we  must  presume  the  defendant 
had  knowledge  of  when  he  filed  his  original  answer,  waa 
not  included  in  the  latter.  Still,  as  such  new  matter 
tended  to  show  under  what  circumstances  the  indorse- 
ment and  waiver  were  made,  without  contradicting  the 
admission,  and  would  thereby  aid  the  court  in  doing 
complete  justice  between  the  parties,  we  do  not  think 
there  was  any  necessity  for  a  showing  as  to  diligence- 
{Pierson  v.  McCahUl,  22  Cal.  128.)  The  permission  to 
amend  was  therefore  proper. 

During  the  last  trial,  and  after  the  plaintiff  had  rested 
his  case,  and  the  defendant  Robinson  had  introduced 
some  evidence,  he  was  permitted  to  file  a  second  amended 
answer.  This  is  urged  as  error,  mainly  upon  the  same 
ground  as  that  against  the  filing  of  the  first  amended 
answer,  which  has  been  disposed  of,  and  that  it  was  too 
late  to  grant  leave  to  amend  during  the  trial,  and  after 
the  plaintiff  had  rested.  The  second  amended  answer 
did  not  deny  any  of  the  admissions  made  in  the  previ- 
ous answers,  but  averred  certain  facts  in  addition  to 
those  in  the  first  amended  answer,  showing  more  fully 
the  circumstances  under  which  the  note  and  mortgage 
were  obtained,  and  tlie  indorsement  and  waiver  madn 
upon  the  note. 

The  granting  of  an  amendment  to  a  pleading  during 
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the  progress  of  a  trial,  in  order  that  a  case  may  be  fully 
and  justly  determined,  rests  within  the  discretion  of  the 
trial  court  (Code  Civ.  Proc,  sec  473.)  There  is  no 
claim  made,  neither  does  it  appear,  that  the  new  matter 
operated  as  a  surprise  to  the  plaintiff,  whereby  he  was 
prevented  from  fully  controverting  it  upon  the  trial; 
hence  there  was  no  abuse  of  discretion  in  granting  leave 
to  file  the  second  amended  answer. 

The  respondent  contends  that  in  admitting  parol  evi- 
dence in  support  of  the  issue  tendered  by  the  second 
amended  answer  as  to  the  agreement  between  the  de- 
fendant Eobinson  and  his  co-indorser,  under  which  the 
indorsement  and  waiver  were  made,  the  court  fell  into 
error,  because  such  evidence  varied  the  liability  that 
arose  from  the  indorsement 

It  is  a  general  rule  that,  between  an  indorser  and  a 
bond  fide  holder  of  paper  regularly  negotiated,  the  liabil- 
ity established  by  the  indorsement  cannot  be  disputed. 
(2  Wharton  on  Evidence^  sec.  1059;  1  Daniel  on  Nego- 
tiable Instruments,  sees.  717,  718;  Martin  v.  Cole,  104 
U.  S.  87.) 

But  it  may  be  shown  by  the  indorser  that  from  the 
way  in  which  his  indorsement  was  procured  it  would  be 
a  fraud  upon  him  to  permit  its  enforcement  (2  Whar- 
ton on  Evidence,  sec  1059,  note  2;  citing  Dale  v.  Gear, 
38  Conn.  15;  Benion  v.  Martin,  52  N.  Y.  570;  and  EUl 
V.  Ely,  5  Serg.  &  R.  363.  See  also  1  Daniel  on  Negotiable 
Instruments,  sec  722.) 

From  the  findings,  it  appears  that  on  March  23,  1876, 
E.  J.  Weston  and  S.  Boushey  were  the  owners  of  a  cer- 
tain mine,  which  Alexander  Forbes  and  L.  L.  Eobinson 
desired  to  purchase  on  speculation.  Between  the  two 
.  latter  it  was  agreed  to  loan  to  the  two  former  the  sum  of 
five  thousand  dollars,  to  be  used  in  the  development  of 
the  mine.  Forbes  agreed  to  advance  the  amount  of  the 
loan,  and  to  see  that  the  same  was  expended  on  the  mine, 
and  that  it  should  be  either  repaid  oi*  title  to  the  mine 
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acquired,  as  deyelopmentB  might  render  most  desirable. 
Robinson  agreed  to  pay  Forbes,  on  demand,  one  half  of 
the  five  thousand  dollars,  and  to  aid  in  disposing  of  the 
mine  in  case  title  thereto  should  be  acquired,  Forbes  to 
have  the  benefit  of  all  the  interest  until  such  time  as 
Robinson  should  pay  the  two  thousand  five  hundred  dol- 
lars. On  the  date  above  mentioned  the  owners  of  the 
mine  made  and  delivered  to  Forbes  and  Robinson  their 
promissory  note  for  five  thousand  dollars,  payable  one 
year  after  date,  with  interest  at  two  per  cent  per  month, 
oompoimded  quarterly  if  not  paid.  At  the  same  time, 
and  to  secure  the  payment  of  this  note^  the  makers  of  it 
executed  to  the  payees  the  mortgage  in  suit. 

After  the  receipt  of  the  note  by  defendant  and  Alex- 
ander Forbes^  it  was  indorsed  by  them,  subject  to  the 
agreement  above  stated,  and  for  the  purpose  of  placing 
said  Forbes  in  a  position  to  perform  his  part  of  the  con- 
tract by  placing  the  legal  title  to  the  note  in  him,  so  he 
could  attend  to  the  business  in  his  own  name,  and  en- 
force the  payment  of  the  note;  and  when  the  note  ma- 
tured the  defendant  waived  protest  thereof  for  the  same 
purpose,  and  under  the  same,  and  the  further  agreement 
that  said  Forbes  should  not  transfer  the  note  to  a  third 
party.  Said  Forbes,  at  the  times  when  the  note  was 
indorsed  and  the  waiver  made,  informed  the  defendant 
that  he,  Alexander  Forbes,  constituted  the  firm  of  Forbes 
Brothers,  during  all  of  which  times  the  defendant  sup- 
posed he  was  dealing  with  Alexander  Forbes  individually, 
under  the  firm  name  of  Forbes  Brothers ;  but  at  the  time 
of  the  indorsement  the  firm  in  fact  consisted  of  Oiarles 
Forbes  and  Alexander  Forbes.  Tlie  latter  at  that  time 
was  managing  partner,  and  the  former  knew  of  and 
assented  to  all  the  transactions  between  his  partner  and 
the  defendant  Robinson. 

These  facts  show  that  it  would  be  inequitable  to  permit 
the  note  to  be  enforced  against  defendant  Robinson,  and 
the    evidence    received    in    support   of   them    we   think 
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clearly  within  the  exception  to  the  general  rule  Above 
stated. 

The  fact  that  the  note  was  indorsed  to  Forbes  Broth- 
ers can  make  no  diflFerence,  as  the  firm  consisted  of  the 
co-indorser  of  defendant  and  another  who  had  knowledge 
of  and  assented  to  the  agreement  between  the  indorsers. 

The  court  further  found  that  Alexander  Forbes  in- 
dorsed the  note  to  plaintiff  in  the  name  of  Forbes  Broth- 
eacSj  but  not  until  long  after  its  maturity;  and  that,  al- 
though indorsed  in  favor  of  plaintiff,  the  note  was  not 
delivered  to  him,  but  placed  in  escrow  with  the  Bank  of 
California,  together  with  a  promissory  note  plaintiff  made 
in  favor  of  said  Forbes  Brothers,  covering  the  amount 
of  the  principal  and  interest  due  to  a  certain  time  upon 
the  note  in  suit,  subject  to  the  condition  that  the  notea 
were  only  to  be  withdrawn  on  the  joint  order  of  said 
Forbes  and  the  plaintiff;  and  that  no  such  order  was 
made.  And  it  was  further  found  that  the  note  so  made 
and  placed  in  escrow  by  plaintiff  was  the  only  considera- 
tion he  paid  for  the  note  sued  upon. 

ITow,  assuming  that  the  plaintiff  acquired  title  to  the 
note  for  value  by  this  transaction,  which  is  contrary  to 
the  conclusion  reached  by  the  learned  judge  who  tried 
the  case,  still  he  took  it  long  after  it  matured,  and  there- 
fore subject  to  any  defense  which  the  defendant  could 
hs'^  interposed  against  the  firm  of  Forbes  Brothers. 
(Wood  V.  Brush,  72  Cal.  224;  Coghlin  v.  May,  17  Cal. 
515;  Coye  v.  Palmer,  16  CaL  159;  Folsom  v.  BartUtt,  2 
Cal.  163.) 

One  of  the  conclusions  of  law  drawn  from  the  facts 
showing  how  the  note  was  indorsed  in  favor  of  plaintiff 
and  placed  in  escrow  with  plaintiff's  note  to  the  firm  of 
Forbes  Brothers  was  to  the  effect  that,  as  plaintiff  never 
acquired  any  equitable  title  to  the  note  by  the  payment 
of  a  valuable  consideration,  nor  a  legal  title  thereto  by 
delivery  prior  to  or  at  the  coTninencenieiit  of  this  suit, 
he  is  not  entitled  to  maintain  the  suit     Wliethrr  this 
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oonolusion  is  to  be  regarded  as  oorrect  or  not^  we  have 
seen  that  whatever  interest  the  plaintiff  may  have  ac- 
quired in  the  note  was  long  after  the  note  matured,  and 
subject  to  the  equitable  defense  of  the  defendant  Kobin- 
fton,  which  was  established  in  his  faror,  and  precludes 
the  plaintiff  from  recovering  upon  the  nota 

It  is  further  urged  bj  the  respondent  that^  as  Alex- 
ander Forbes,  who  was  one  of  the  defendants  who  de- 
faulted, died  before  the  last  trial,  the  defendant  Bobinson 
should  not  hav«  been  permitted  to  testify  to  any  fact  that 
occurred  prior  to  his  death,  as  the  result  of  the  trial 
might  affect  the  estate  of  the  deceased. 

Section  1880,  subdivision  8,  of  the  Code  of  Civil  Pro- 
cedure, upon  which  the  objection  is  based,  provides  that 
no  testimony  can  be  given  by  the  following  persons : — 

''PardeB  or  assignors  of  parties  to  an  action  or  pro- 
ceedings or  persons  in  whose  behalf  an  action  or  pi^ 
ceeding  is  prosecuted,  against  an  executor  or  adminis- 
trator, upon  a  claim  or  demand  against  the  estate  of  a 
deceased  person,  as  to  any  matter  of  fact  occurring  before 
the  death  of  such  deceased  person." 

Tliis  action  is  not  against  the  legal  representative  of 
the  deceased  upon  a  claim  against  his  estate.  His  legal 
representative,  as  far  as  disclosed  by  the  record  here,  is 
not  a  parly  to  it  And  the  testimony  of  defendant  was 
not  designed,  neither  did  it  tend,  to  establish  a  claim 
against  the  estate  of  the  deceased,  but  was  introduced  for 
the  purpose  of  resisting  a  claim  against  himself.  His 
testimony  for  such  a  purpose  would  have  been  compe- 
tent had  the  legal  representative  of  the  deceased,  instead 
of  the  plaintiff  here,  been  prosecuting  the  action  upon 
the  note  against  the  defendant.  {Sedgwick  v.  Sedgwick, 
52  CaL  336.) 

There  are  other  points  made  regarding  rulings  upon 
the  evidence,  but  they  do  not  call  for  special  examina- 
tion. 

We  find  no  prejudicial  error  in  the  record,  and  there- 
LXXXV.  Cal.— 7 
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fore  think  the  motion  for  a  new  trial  was  improperly 
granted,  and  advise  that  the  order  granting  it  be  re- 
versed. 

Vawolibf,  C,  and  Footb,  C,  concurred. 

The  CouET. — ^For  the  reasons  given  in  the  foregoing 
opinion^  the  order  granting  the  motion  for  a  new  trial  is 
reversed. 

Hearing  in  Bank  denied. 


[No.  13485.    In  Bank.— July  30.  1890.] 

In  the  Matter  of  the  Gxtabdianship  and  Estate  of 
ALBERT  C.  ESCHRICH  et  al.,  Minors. 

GUABDIAN  AND  WaBD— ACCOUNT  OF  GUABDIAN — ^BOABD  OF  WaBDB. — 

Items  In  a  guardian's  account  for  paimient  of  board  of  his 
wards  while  living  with  their  elder  brother,  many  years  be- 
fore the  presentation  of  the  account,  are  properly  disallowed, 
where  it  appears  that  the  brother  made  no  demand  for  such 
payment,  and  did  not  claim  that  he  was  entitled  to  compen- 
sation for  their  keeping,  and  there  is  no  evidence  that  any 
amount  was  agreed  to  be  paid  him,  or  as  to  what  their  keep- 
ing was  worth,  or  whether  it  was  worth  anything  beyond 
their  services;  it  further  appearing  that  the  guardian,  without 
demand  or  claim  against  his  wards,  hunted  up  the  brother 
and  proposed  to  settle  for  the  board,  and  voluntarily  gave  his 
note  therefor,  when  cited  to  account  upon  petition  of  his 
wards  ten  years  after  his  appointment 

Id. — ^LoNG  Delay  of  Guabdian  to  Account — ^Usk  of  Wabdb'  Monst 
— Compound  Interest. — ^Where  a  guardian  has  received  money 
due  his  wards,  which  he  has  kept  and  used  for  his  own  pur- 
poses, and  rendered  no  accounting  for  many  years,  until  cited 
to  appear  and  account  on  the  petition  of  his  wards,  he  Is  prop- 
erly chargeable  with  interest  upon  the  money  received  com- 
pounded annually. 

Id. — ^Law  Strictly  Applied  against  Guardian  Failing  to  Ac- 
count.— ^A  guardian  who  has  collected  money  of  his  wards, 
used  it.  and  does  not  account  for  it  until  forced  to  do  so  by 
the  court  many  years  later,  is  entitled  to  nothing  more  than 
the  strict  letter  of  the  law  allows  him. 

Rejection  of  Evidence — Undisputed  Pact — ^Appeal — Eebok  not 
Prejudicial. — The  refusal  of  the  court  to  hear  evidence, 
where  there  is  no  dispute  as  to  the  fact  sought  to  be  proven, 
is  not  error  for  which  the  Judgment  should  be  rttversed.  if 
there  was  no  formal  offer  to  prove  the  fact,  and  uo  question 
asked  and  disallowed  upon  which  an  exception  cuuld  have 
been  reserved. 
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Appbal  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  County,  and  from  an  order  denying  a  new 
trial 

The  facts  are  stated  in  the  opinion  of  the  courb 

Wells,  Outhrie  £  Lee,  for  Appellants. 

Guardian  has  a  right  to  determine  what  is  necessary 
and  proper  in  respect  to  support  and  education  of  the 
ward  under  all  circumstances  of  the  case.  (Beevw  on 
Domestic  Kelations,  sec  824;  Schouler  on  Domestic 
Belations,  sec  887;  Field  on  Guardian  and  Ward,  sec. 
114;  Kraker  v.  Bynim,  12  Rich.  163;  Caldwell  v. 
Younger,  21  Tex.  800.)  The  guardian  will  be  allowed 
for  expenses  incurred  and  money  paid  in  supporting, 
clothing,  and  educating,  in  a  suitable  manner,  his  ward. 
(McKenna  v.  Merry,  61  111.  177 ;  Smith's  Appeal,  30  Pa. 
St.  397;  2  Kent's  Com.  239.)  Accepting  a  promissory 
note  is  an  extinguishment  of  a  debt,  where  the  note  is  ac- 
cepted as  such  payment  (Miichell  v.  Hockett,  25  Cal. 
543 ;  Oriffith  v.  Grogan,  12  Cal.  317 ;  Estate  of  Dwnn,  58 
Oal.  543;  Addison  on  Contracts,  sec.  333,  and  notes;  2 
Parsons  on  Contracts,  5th  ed.,  p.  624,  and  notes.)  A 
guardian  acting  in  good  faith  without  authority  is  only 
chargeable  with  lawful  interest  {Gua/rdianship  of  Card- 
well,  55  Cal.  137 ;  Estate  of  Ilolbert,  48  Cal.  630;  Thomp- 
son V.  Brown,  4  Johns.  Ch.  628 ;  Estate  of  McQueen,  44 
CaL  684;  Estate  of  Oasq,  42  Cal.  289.)  A  trustee  is  not 
to  pay  interest  solely  for  the  reason  that  he  deposits  the 
trust  moneys  indiscriminately  with  his  own,  nor  beeanse 
he  makes  use  of  them  in  his  own  businoss.  There  must 
be  superadded  a  breach  of  trust,  a  ncgletit  or  refusal  to 
invest  the  fund,  at  the  time  or  in  the  mode  which  the 
trust  or  the  law  itself  has  pointed  out  (Bapalje  v.  Hall, 
1  Sand.  Ch.  399 ;  McNair  v.  BagUmd,  1  Dev.  Eq.  617 ; 
Sparhawk  v.  Buell,  9  Vt  42.) 

Dupuy  &  Bentley,  and  Antonio  Orfila,  for  Respondents. 


Digitized  by 


Google 


100  In  re  Esciibich.  [85  CaL 

Works,  J. — ^William  Moore  was  appointed  the  guard- 
ian of  Albert  C.  and  Charles  Eschrich,  and,  as  such 
guardian,  received  from  the  sale  of  certain  lands  belong- 
ing to  them  the  sum  of  one  thousand  dollars,  one  half 
of  which  belonged  to  each.  He  allowed  several  years  to 
pass  without  taking  any  steps  in  the  matter  of  his  trust, 
and  used  this  money  for  his  own  purposes.  On  the  peti- 
tion of  his  wards  he  was  cited  to  appear  and  render  an 
accounting.  He  filed  his  account,  in  which  he  charged 
himaelf  with  one  thousand  dollars,  and  gave  himself 
credit  for  $312,  alleged  to  have  been  paid  for  two  years' 
board  for  Charles,  and  $468,  alleged  to  have  been 
paid  for  three  years'  board  for  Albert  He  also  gave 
himself  credit  for  sevenly-five  dollars  for  two  cows  fur- 
nished to  Charles.  These  items  were  disputed,  and  the 
court  disallowed  the  claims  for  board,  and  allowed  only 
fifty  dollars  for  the  cows.  The  court  also  charged  the 
guardian  with  seven  per  cent  interest  on  the  money,  re- 
ceived by  him,  with  annual  rests.  The  guardian  appeals 
from  and  complains  of  these  rulings. 

The  evidence  shows  that  at  the  time  of  Moore's  ap- 
pointment as  guardian  his  wards  were  living  with  their 
elder  brother,  Fred  Eschrich,  and  that  they  continued  to 
live  with  him  afterward.  The  evidence  of  Moore  tends 
slightly  to  show  that  he  stated  to  Eischrich  that  the  keep- 
ing of  the  boys  would  be  paid  for,  but  his  recollection 
of  any  such  promise  seems  to  be  very  uncertain.  And 
whether  he  agreed  to  pay  for  their  keeping  or  not,  he 
did  not  do  so  before  this  proceeding  was  instituted,  and 
according  to  Moore's  own  testimony,  Eschrich  made  no 
demand  upon  him  for  any  such  payment,  nor  did  he 
claim  that  he  was  entitled  to  compensation  for  their  keep- 
ing. 

Moore  was  appointed  guardian  February  14,  1877,  and 
during  the  same  year  received  tlie  amount  of  money 
above  mentioned.  This  proceeding  was  commenced  De- 
cember 1,   1888,  more  than  ten  years   later.     As  soon 
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as  the  petition  was  filed,  Moore,  without  any  demand 
having  been  made  upon  him  by  Eschrich,  or  any  claim 
being  made  by  him  against  his  wards,  hunted  Eschrich 
up,  and  proposed  to  settle  with  him  for  his  brothers' 
board,  and  upon  settlement  gave  Eschrich  his  note  for 
$780.  There  was  no  evidence  that  any  fixed  amount 
was  agreed  upon  to  be  paid  to  Eschrich  in  the  beginning, 
nor  is  there  any  evidence  as  to  what  their  keeping  was 
worth,  or  that  it  was  worth  anything  over  and  above 
what  their  work  was  worth  to  him.  Under  these  circum- 
stances the  court  below  was  clearly  right  in  disallowing 
these  claims. 

As  to  the  amount  allowed  for  the  cows,  the  evidence 
was  conflicting  as  to  their  value,  and  we  cannot  disturb 
the  finding  on  that  issue. 

The  evidence  shows  that  Moore  had  converted  the 
money  of  his  wards  to  his  ovm  use,  and  had  used  it  for 
a  number  of  years  without  accounting  for  it  in  any  way. 
Under  such  circumstances,  he  was  properly  charged  with 
the  interest  compounded  annually.  (Estate  of  Stott,  62 
Cal.  403;  Estate  of  Clark,  53  Cal.  355;  Merrifield  v. 
Longmire,  66  CaL  180.)  The  cases  cited  relate  to  execu- 
tors and  administrators,  but  the  rule  must  be  the  same  as 
to  guardians,  under  the  circumstances  of  this  case. 

It  is  further  contended  by  the  appellant  that  the  court 
below  erred  in  excluding  certain  evidence  offered.  Fred 
Eschrich  was  called  as  a  witness  for  the  appellant,  and 
testified  that  he  had  presented  his  account  to  the  guard 
ian  "a  winter  or  so  ago."  The  court  remarked  that 
the  claim  had  been  "outlawed."  The  counsel  for  appel- 
lant then  asked:  "Would  the  court  hear  evidence  with 
regard  to  his  keeping  those  boys?"  And  the  court  said 
that  he  did  not  care  to  hear  any  evidence  on  that  point 
There  was  no  formal  offer  to  prove  any  fact  or  any  ques- 
tion asked  and  not  allowed  upon  which  an  exception 
could  have  been  reserved.  There  did  not  seem  to  be  any 
dispute  about  the  witness  having  kept  the  boys,  and  no 
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further  evidence  was  needed  on  the  point.  We  cannot 
say,  therefore,  that  there  was  any  error  committed  in  this 
ruling  for  which  the  judgment  should  be  reversed.  The 
conclusion  reached  by  the  court  below  seems  to  us  to 
have  been  just  and  right.  The  guardian  had  collected 
the  moneys  of  his  wards,  used  it^  and  did  not  attempt  to 
account  for  it  until  forced  to  do  so  by  the  court  ten  years 
later.  Such  having  been  his  conduct^  he  is  not  entitled 
to  anything  more  than  the  strict  letter  of  the  law  allows 
him. 

Judgment  affirmed. 

Fox,  J.,  Shabpstein,  J.,  MoFasulnd,  J.,  and  Thoen- 
TON,  J.,  concurred. 


[No.  13597.    In  Bank.— July  30,  1890.] 

THE  CAUFORNIA  BANK,  Appellant,  t;.  EMILY 
B.  SAYRE  ET  AL.,  Respondents. 

Appeal — CJonfltcting  Evidence. — ^Where  the  evidence  Is  conflict- 
ing, It  must  be  assumed  on  appeal  that  the  evidence  tending 
to  support  the  judgment  Is  true. 

Pbomissobt  Note — Signatubx  without  Authoeitt — ^Failube  to 
Repudiate — Ratification. — ^Where  the  name  of  one  apparent 
maker  of  a  promissory  note  has  been  signed  thereto  by  the 
other  maker  thereof,  without  authority  or  designation  of 
agency,  and  without  the  knowledge  or  consent  of  the  one 
who  did  not  sign  the  note,  the  mere  failure  of  the  latter  to  re- 
pudiate the  signature,  or  to  notify  the  holder  that  he  would 
not  be  bound  by  the  note  after  knowledge  thereof,  without  any 
further  element  of  estoppel,  does  not  amount  to  a  ratification 
of  the  signature. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  County,  and  from  an  order  denying  a  new 
trial. 

The  note  in  question  was  signed  "Emily  B.  Sayre, 
Mrs.  Nancy  D.  Sayre,"  but  the  evidence  shows  that  both 
signatures  were  written  by  Mrs.  Nancy  D.  Sayre,  who 
is  the  mother  of  Emily  B.  Sayre.     The  latter  testified 
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that  she  gave  her  mother  no  authority  to  sign  her  name 
to  the  note^  and  that  it  was  signed  without  her  knowledge 
or  consent     Further  facts  axe  stated  in  the  opinion. 

Dooner  <6  Burdett,  for  Appellant 

If  a  principal  does  not  disavow  the  acts  of  his  agent 
as  soon  as  he  can  after  they  come  to  his  knowledge,  he 
makes  those  acts  his  own.  (1  Parsons  on  Contracts,  pp. 
48-50,  sees.  2,  3.)  Such  ratification  will  operate  as  an 
estoppel  in  pais  against  the  principal.  (Barel  v.  RoUvns, 
30  CaL  408;  Wood^um  v.  Cole,  69  Cal.  144;  Code  Civ. 
Proa,  sec  1962,  subd.  8;  Civ.  Code,  sees.  1709,  1710, 
snbd.  3.)  An  unauthorized  act  may  be  ratified  by  im- 
plication, if  done  by  an  agent  in  excess  of  his  authority 
in  the  name  of  his  principal,  if  the  principal  fail  to  re- 
pudiate the  act  as  soon  as  he  is  informed  of  it,  or  within 
a  reasonable  time.  {Wwrd  v.  WUliams,  26  111.  447;  79 
Am.  Dec.  385 ;  Story  on  Agency,  sec.  255 ;  Wharton  on 
Agency,  sec  86;  1  Addison  on  Contracts,  seo.  60;  Civ. 
Code,  sec.  1710,  subd.  3.) 

WeUs,  Ovihrie  £  Lee,  for  Eespondents. 

The  doctrine  of  ratification  by  a  principal  cannot  be  ex- 
tended to  the  case  of  a  forgery.  (1  Randolph  on  Com- 
mercial Paper,  sees.  874,  629;  1  Edwards  on  Bills,  sec. 
83;Kingy.  M(vrks,'S.  Y.  Sup.  Ct  1872;  6  Alb.  L.  J.  193; 
Ex  parte  Edwaarda,  6  Jur.  706 ;  Chitty  on  Bills,  338.)  No 
recovery  can  be  had  on  a  forged  note.  {Johnson  v.  Wvnr 
die,  82  Eng.  Com.  L.  112;  Byles  on  Bills,  203.)  The 
alteration  or  forgery  of  a  bill  is  a  good  defense  against  a 
bona  fide  holder  for  value  before  maturity,  and  renders 
the  bill  void  in  whosesoever  hands  it  may  be  found. 
(Byles  on  Bills,  328 ;  Chitty  on  Bills,  209 ;  2  Daniel  on 
Negotiable  Instruments,  386;  2  Parsons  on  Notes  and 
Bilk,  544;  Belknap  v.  Nat.  Bamk  of  North  America,  100 
Mass.  376 ;  97  Am.  Dec  105 ;  Mahaiwe  Bank  v.  Douglass, 
81  Con.  170;  Bradley  v.  Matm,  37  Mich.  1;  Bwrwell  v. 
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Orr,  84  111.  465;  Collier  v.  Waugh,  64  Ind.  456;  Lisle  v. 
Rogers,  18  B.  Mon.  528;  Laub  v.  Paine,  46  Iowa,  550; 
Bruce  v.  Westcott,  3  Barb.  374;  Washington  8wv.  Bank 
V.  Ecky,  51  Mo.  272;  United  States  Bank  v.  Russell,  3 
Yeates,  391;  2?a«;w  v.  Hewey,  13  Neb.  497;  Overton  v. 
Matthews,  35  Ark.  146;  37  Am.  Eep.  9.) 

Hayne,  C. — ^This  was  an  action  upon  a  promissory 
note.  Tlie  trial  court  gave  judgment  against  one  of  the 
alleged  makers,  but  not  against  the  other,  and  the  plain- 
tiff appeals. 

The  ground  of  the  decision  in  favor  of  the  defendant 
•^ferred  to  "was,  that  her  name  was  signed  to  the  note 
without  her  knowledge  or  authority."  The  appellant  at- 
tacks the  finding  in  this  regard  as  not  sustained  by  the 
evidence.  But  we  think  that  there  is  sufiicient  evidence 
to  sustain  it  The  only  question  that  can  be  raised  is, 
whether  she  ratified  the  signature.  With  reference  to  this 
question,  there  is  evidence  to  the  effect  that  she  first 
leai^ed  of  the  signature  of  her  name  to  the  note  in  an 
interview  with  the  agent  of  the  payee  in  February,  1889, 
which  was  about  nine  months  after  the  execution  of  the 
note;  that  on  that  occasion  she  informed  him  that  the 
signature  was  not  hers;  that  he  informed  her  that  her 
note  had  been  deposited  with  the  plaintiff  as  collateral, 
and  referred  her  to  it;  that  she  did  nothing  further  in 
the  matter,  and  paid  no  attention  to  the  notice  from 
the  plaintiff  that  the  note  was  due.  There  is  evidence 
tending  to  contradict  some  of  the  testimony  above  re- 
ferred to ;  but  in  view  of  the  conflict  it  must  bo  assumed 
that  the  evidence  tending  to  support  the  judgment  is 
true. 

It  is  argued,  however,  that  the  failure  of  the  defend- 
ant to  repudiate  the  signature,  or  to  notify  the  plaintiff 
that  she  would  not  be  bound  by  the  note,  amounted  to 
a  ratification.  But  while  such  a  rule  might  apply  un- 
der certain  circumstances,  we  think  that  where,  as  here, 
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there  is  no  element  of  estoppel,  the  mere  silence  of  the 
parly  does  not  amount  to  a  ratification.  (Bevhin  ▼. 
Cohen,  48  CaL  646;  Hendrie  v.  Berkomtz,  87  CaL  118; 
99  Am.  Dea  251.) 

The  other  points  do  not  require  special  notice.  We 
therefore  advise  that  the  judgment  and  order  appealed 
from  be  affirmed. 

Belohxb,  O.  0.,  and  Footx,  C,  concurred. 

The  CouBT. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  appealed  from  are  af- 
firmed. 


[No.  18663.    In  Bank.-^ul7  80.  1890.] 

A-  a  GILBERT,  Ebspondbwt,  v.  A.  H.  JTJDSON, 

Appellant. 

Aaanxpsrr  tob  SnvKsa— Spbcial  Contbaot  urn  OouyoBBiovs— 
Latino  out  Lots  fob  Salk. — ^Under  a  contract,  by  the  terms 
of  which  the  plaintiff  waa  to  receiye  a  commlasion  for  the 
sale  of  such  lots  as  the  defendant  desired  to  sell  in  a  certlan 
tract,  the  prices  and  items  to  be  agreed  upon  thereafter,  which 
commission  was  to  be  his  compensation  for  services  rendered 
in  sunreying  and  laying  the  lots  out  ready  for  the  market, 
the  plaintiff  is  not  entitled  to  recover  for  his  services  rendered 
In  connection  with  the  laying  out  of  the  lots,  if  the  defendant 
complied  with  the  terms  of  the  contract  upon  his  part  in  fix- 
ing prices  upon  all  the  surveyed  lots  he  desired  to  seU,  and 
plaintiff  failed  to  sell  any  of  such  lots,  on  the  sale  of  which 
his  compensation  depended. 

Appeal  from  a  judgment  of  the  Superior  Court  of  LO0 
Angeles  County. 

The  facta  are  stated  in  the  opinion. 

£.  K.  Wood,  for  Appellant 

Brousseau  £  Hatch,  and  TF,  8.  Knott,  for  Respondent 

Gibson,  O. — ^This  was  an  action  brought  by  A.  C.  Gil- 
bert, to  recover  of  A.  H.  Judson  the  value  of  certain  ser- 
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vices  rendered  to  Judson,  xmder  a  written  contract,  in 
assisting  and  advising  him  in  relation  to  the  surveiying 
and  laying  out  of  a  portion  of  a  tract  of  land  in  Los 
Angeles  County,  known  as  Highland  Park  tract,  for  the 
purpose  of  placing  the  same  upon  the  market  for  sale; 
also,  damages  for  the  breach  of  said  contract,  caused  by 
Judson  refusing  to  permit  him  to  proceed  with  the  erec- 
tion of  two  houses  on  a  portion  of  the  tract,  upon  the 
cost  of  which  he  was  to  receive  a  certain  percentage,  in 
consideration  of  furnishing  plans  and  specifications,  and 
purchasing  material  therefor,  and  in  superintending  the 
construction  thereof.  The  court  found  that  the  plaintiff 
did,  under  the  contract,  superintend  the  survey  and  sub- 
division of  a  portion  of  the  defendant's  tract  of  land,  and 
that  such  services  were  reasonably  worth  one  hundred 
dollars;  but  found  against  him  and  in  favor  of  the  de- 
fendant as  to  the  other  matter.  Judgment  for  the 
amount  so  found  to  be  due  him  passed  for  plaintiff,  from 
which  defendant  brings  this  appeal. 

The  only  question  presented  here  is,  whether  the  plain- 
tiff, under  the  terms  of  the  contract,  is  entitled  to  com- 
pensation for  the  services  found  by  the  court  to  have 
been  rendered,  and  depends  upon  a  construction  of  the 
contract  The  portion  of  it  material  to  this  question  is 
as  follows: — 

"I  hereby  appoint  A.  C.  Gilbert  sole  agent  for  the  sale 
of  such  property  as  I  may  desire  to  sell  in  the  Highland 
Park  tract,  at  a  commission  of  ten  per  cent  on  all  sales 
that  may  be  effected  by  him,  which  shall  be  in  full  for 
any  services  he  may  render  me  in  assisting  and  advising 
in  the  surveying  and  laying  out  of  the  lands  ready  for 

market I  hereby  authorize  him  to  at  once  proceed 

and  have  the  lots  known  as  my  home  tract  to  be  sun^eyed 

and  mapped  ready  for  beginning  operations Prices 

and  items  to  be  hereafter  agreed  upon." 

From  the  language  of  this  contract,  we  think  it  clear 
that  the  commission  plaintiff  was  to  receive  for  selling 
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the  lots  was  intended  to  compensate  him,  and  be  his  onlj 
compensation,  for  services  rendered  in  surveying  and  lay 
ing  them  out  ready  for  the  market 

This  is  the  construction  placed  upon  it  by  the  plain- 
tiff in  his  complaint^  who  seems  to  have  realized  that, 
in  order  to  recover  the  reasonable  value  of  his  servicer, 
instead  of  the  sum  expressly  provided  for  in  the  contract, 
it  would  be  necessary  for  him  to  show  a  breach  of  the 
contract  on  the  part  of  the  defendant,  whereby  he  was 
prevented  from  selling  such  lota.  With  this  end  in  view, 
he  alleged  that  he  had  often  insisted  upon  defendant  plac- 
ing a  price  upon  lands  in  the  home  tract,  a  portion  of  the 
Highland  Park  tract^  but  he  always  refused  to  do  so,  and 
that  plaintiff,  who  had  shown  the  lands  to  customers,  was 
prevented  from  selling  any  of  such  lands  because  of  the 
defendant's  refusal  to  fix  any  price  thereon. 

The  defendant,  in  his  answer,  denied  these  allegations, 
and  averred  that  he  did  fix  prices  on  all  lands  in  the 
home  tract  he  desired  to  sell ;  and  that  plaintiff  failed  to 
procure  a  purchaser  for  said  lands,  or  any  part  thereof. 
On  the  issue  thus  tendered  the  court  found:  "That  de- 
fendant gave  plaintiff  prices  on  his  [defendant's]  lots  in 
the  tract  surveyed  and  subdivided,  but  that  the  plaintiff 
did  not  sell  any  of  said  lots."  This  finding  must  be  re- 
garded as  conclusive,  as  the  evidence  is  not  before  us. 
And  as  it  shows  that  the  defendant  complied  with  the 
terms  of  the  contract  upon  his  part  in  fixing  prices  upon 
all  the  surveyed  lots  he  desired  to  sell,  and  that  plaintiff 
failed  to  sell  any  of  such  lots,  upon  the  sale  of  which  his 
compensation  depended,  it  follows  that  the  trial  court 
erred  in  concluding  that  he  was  entitled  to  recover  the 
reasonable  value  of  the  services  he  rendered  in  connection 
with  the  laying  out  of  the  lots. 

We  therefore  advise  that  the  judgment  be  reversed 
and  the  cause  remanded,  with  instructions  to  the  trial 
court  to  enter  judgment  for  the  defendant  upon  the  find- 
ings. 
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B2&LOHEB9  C.  C.^  and  Hayne,  0.,  concurred. 

The  CouBT. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  reversed,  and  cause  remanded, 
with  instructions  to  the  court  below  to  enter  judgment  for 
the  defendant  upon  the  findings. 


[No.  18564.    In  Bank.— Jnly  30.  1890.} 

SOLOMON  COHN,  Respondent,  v.  EEBEOOA 
COHN,  Appellant. 

DnrOBOB— E2ZTBEME    CbTJELTY — INSANITT    OF    WDTI — ^DEFAULT — SBT- 

TZNG  Aside  Degree. — ^Where  It  appears  that  alleged  acts  of 
extreme  cruelty  on  the  part  of  a  wife  toward  her  husband 
were  the  result  of  a  diseased  mind,  culminating  in  her  in- 
sanity, and  thai  she  was  insane  at  the  date  of  service  of  sum- 
mons upon  her,  and  was  Judicially  declared  insane  within 
one  month  after  a  decree  of  divorce  was  granted  to  the  hus- 
band, upon  her  default,  it  is  the  duty  of  the  court  to  set  aside 
the  decree  upon  motion  of  her  guardian,  and  to  allow  an 
answer  to  the  complaint  to  be  filed  and  It  is  error  to  refuse 
the  motion. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Ventura  County,  and  from  an  order  denying  a  motion 
to  set  aside  a  default,  and  refusing  to  allow  an  answer  to 
the  complaint 

The  facts  are  stated  in  the  opinion. 

Barnes  &  SeTby,  and  Joseph  Rothschild,  for  Appellant 

BlacJcsioch  £  Shepherd,  for  Bespondent 

FooTE,  C. — TTiis  is  an  action  for  divorce  brought  by  a 
husband  against  a  wife,  on  the  ground,  among  others,  of 
acts  of  "inhuman  cruelty." 

The  defendant  was  served  with  process,  and  failing  to 
answer,  a  default  was  entered  against  her  and  a  decree  of 
divorce  based  thereon. 
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About  a  month  after  this  she  was  judicially  declared 
insane,  and  shortly  thereafter  placed  in  an  inaane  asylum. 
Her  guardian  appeared  for  her,  while  she  was  in  said 
asylum,  and  moved  to  set  aside  the  judgment  thus  en- 
tered. 

It  is  plain  that  the  acts  of  alleged  cruelty  were  the 
result  of  a  diseased  mind  on  the  part  of  the  unfortunate 
woman,  culminating  in  her  insanity  as  above  stated.  We 
think  she  was  also  in  the  same  condition  at  the  date  of 
the  service  of  summons  upon  her. 

This  being  the  state  of  facts,  it  seems  to  us  that  under 
the  rule  in  divorce  cases  laid  down  in  McBlain  v.  Mc- 
Blain,  77  CaL  507,  and  WadsvwHh  v.  WadswoHh,  81  Cal 
182,  the  court  below  should  have  set  the  judgment  aside, 
both  upon  grounds  of  public  policy  and  as  an  act  of  jus- 
tice in  relieving  an  unfortunate  lunatic  of  the  stigma  of 
^'inhtunan  cruelty**  to  her  husband. 

For  these  reasons,  we  advise  that  the  judgment  and 
order  be  reversed,  with  leave  to  file  an  answer  on  behalf 
of  the  defendant 

Vanolief,  C,  and  Gibson,  0.,  concurred* 

The  CouBT. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  reversed,  with  leave 
to  file  answer  on  behalf  of  the  defendant 

Rehearing  denied. 
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[No.  13513.    In  Bank.— July  30.  1890.] 

J.  H.  BUIIKS,  Respondent,  v.  J.  M.  DAVIES,  Appel- 
lant. 

Vendob  and  Pubohaseb — ^Rescission  of  Contract  fob  Failube  of 
Title — Recovery  of  Purchase-money. — In  case  of  failure  of 
title,  whether  the  vendor  is  at  fault  or  not,  the  purchaser 
may  rescind  a  contract  for  the  purchase  of  land,  and  recover 
the  purchase-money  paid  by  him  as  part  of  the  purchase-price. 

Id. — ^Rescission  of  Option  to  Purchase  before  Time  Fixed — Fail- 
ore. — ^When  a  vendor,  in  consideration  of  a  specified  payment, 
gives  an  option  to  a  purchaser  to  buy  at  any  time  within  a 
fixed  period  certain  lands  particularly  described,  a  portion 
of  which  is  known  to  the  vendor  to  belong  wholly  to  another 
party,  and  it  is  agreed  that  the  amount  paid  is  to  be  forfeited 
unless  the  purchase  is  made  within  the  time  fixed,  the  pur- 
chaser of  the  option  may,  upon  discovery  of  the  failure  of 
title  before  the  time  fixed,  rescind  the  contract,  and  demand 
repayment  of  the  purchase-money. 

Id. — Duty  of  Vendor  of  Option  to  Make  Title  Good. — The  ven- 
dor of  an  option  to  purchase  is  in  duty  bound  to  be  ready  at 
all  times  within  the  period  of  the  option  given,  during  which 
a  conveyance  may  be  demanded  by  the  purchaser,  to  convey 
a  good  title  to  all  the  land  which  he  has  agreed  to  sell,  upon 
further  payment  by  the  purchaser. 

[d. — Tender  of  Balance  of  Purchase- money  by  Holder  of  Option 
— Condition  of  Rescission. — In  case  of  failure  of  title,  discov- 
ered by  the  holder  of  an  option  to  purchase,  he  is  not  required 
to  tender  the  remainder  of  the  purchase-money,  and  to  de- 
maud  a  conveyance  before  avoiding  the  contract,  but  may  at 
once  rescind  the  contract,  and  demand  repayment  of  the 
amount  paid  for  the  option. 

Id. — ^When  Vendor  may  Make  Title  Good — When  not — Lapse  of 
Time  for  Performance — Conditional  Offer. — If  the  vendor, 
though  not  the  absolute  owner,  has  it  in  his  power  by  the 
ordinary  course  of  law  or  equity  to  make  himself  such  owner, 
he  will  be  permitted  within  a  reasonable  time  to  do  so;  but 
if  he  has  no  contract  for  the  title,  and  makes  no  attempt  to 
obtain  it  until  after  the  contract  of  purchase  has  been  re- 
scinded, and  could  not  have  conveyed  it  during  the  time 
within  which  the  contract  was  to  be  performed,  it  is  im- 
material that  he  thereafter  receives  an  offer  for  it  on  con- 
dition that  the  purchaser  is  ready  to  take  the  property,  and 
the  court  need  not  pass  upon  the  question  whether  the  pur- 
chaser was  then  willing  or  anxious  to  take  it 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  nev9 
trial. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Haynes  &  Mitchell,  for  Appellant 

Smith,  Winder  &  Smith,  for  Keapondent^ 

Pateeson,  J. — On  August  8,  1887,  the  defendant  exe- 
cuted and  delivered  to  the  plaintiff  a  contract,  the  ma- 
terial portions  of  which,  so  far  as  this  case  is  concerned, 
are  as  follows:  "Received  of  J.  H.  Burks  one  thousand 
dollars,  in  purchase  of  option  to  buy  the  undivided  one 
third  of  [certain  lands  particularly  described]  ;  said  op- 
tion to  be  from  this  date  to  the  first  day  of  September  next. 
....  In  case  said  purchase  is  made  during  the  timo 
above  mentioned,  the  amount  this  day  received  is  to  be 
deducted  from  first  payment;  but  in  case  the  said  pur- 
chase is  not  made  in  said  time,  then  the  amount  this 
day  received  shall  be  forfeited,  and  no  part  of  said 
option  money  is  to  be  returned.  Time  is  the  essence 
of  this  contract"  The  court  found  that  at  the  time  of 
the  transaction  the  plaintiff  understood  that  the  defend- 
ant was  the  owner  of  an  undivided  one  third  of  the  lands 
referred  to  in  the  agreement,  and  that  the  remaining 
two  thirds  were  owned  by  others,  and  being  desirous  of 
purchasing  the  whole  of  the  lands,  had  concluded  an 
agreement  with  the  other  parties  respecting  their  inter- 
est>  substantially  the  same  as  the  one  above  referred  to, 
of  all  of  which  defendant  had  actual  notice;  but^  as  a 
matter  of  fact>  the  defendant  and  the  other  parties  re- 
ferred to  were  not  the  owners  of  the  entire  tract  of  land. 
Five  acres  thereof  were  owned  by  G^eo^ge  H.  Smith. 
The  court  found  that  the  defendant  had  notice  at  the 
time  of  the  execution  of  the  contract  that  Smith  was 
the  owner  of  the  five  acres,  but  neglected  to  communi- 
cate the  fact  to  plaintiff,  although  he  knew  plaintiff  was 
relying  on  his  ability  to  purchase  the  whole  of  the  land, 
and  would  not  have  entered  into  the  contract  had  he 
known  of  the  defect  in  the  title.  Prior  to  the  first  day 
of  September,  plaintiff  was  notified  by  Smith  of  the  latr 
tor's   claim  to  the  land,   and   having  satisfied   himself 
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that  Smith's  claim  was  well  founded,  he  promptly  re- 
scinded the  contract,  and  demanded  repayment  of  the  one 
thousand  dollars  paid  by  him  to  the  defendant 

The  plaintiff  had  judgment  in  the  court  below  for  one 
thousand  dollars  and  costs  of  suit,  and  defendant  ap- 
pealed. 

It  is  said  by  Sugden,  in  his  treatise  on  Vendors,  that 
^Vhere  a  person  sells  an;  interest^  and  it  appears  that 
the  interest  which  he  pretends  to  sell  was  not  the  true 
one,  .  ,  •  .  the  purchaser  may  consider  the  contract  at 
an  end,  and  bring  action  for  money  had  and  received, 
to  recover  any  sum  of  money  which  he  may  have  paid 
in  part  performance  of  the  agreement  for  sale.''  It  is 
admitted  by  counsel  for  appellant  that  it  is  the  duty  of 
one  who  has  made  an  unconditional  agreement  to  sell 
land  to  perfect  his  title  at  once,  if  he  desires  to  hold  the 
vendee  to  his  bargain,  but  they  claim  "no  such  impera- 
tive duty  rests  upon  one  who  has  merely  sold  an  option. 
His  obligation  to  convey  does  not  arise  until  the  other 
party  has  notified  him  that  he  intends  to  purchase ;  .  •  •  , 
a  party  need  not  own  property  in  order  to  sell  an  option 
to  purchase  it;  .  •  .  .  the  plaintiff  never  could  recover 
the  one  thousand  dollars  unless  he  alleged  and  proved 
either  that  the  defendant  failed  to  convey  after  demand 
and  tender  of  the  purchase-money,  or  else  some  facta 
which  excused  such  demand  and  tender  on  his  part" 

In  Ooetz  V.  Waiters,  84  Minn.  241,  the  plaintiff  had 
paid  the  defendant  three  hundred  dollars  as  earnest 
money  and  a  portion  of  the  purchase  price,  under  a  con- 
tract for  the  sale  to  him  of  a  oertain  piece  of  property. 
It  was  agreed  between  the  parties  that  if  the  title  to  the 
premises  was  good,  and  the  property  should  not  be  taken 
on  the  terms  named  in  the  contract^  the  three  hundred 
dollars  should  be  forfeited.  The  court  said  it  made  no 
difference  whether  the  words  "and  it  is  agreed  that  if 
the  title  to  said  premises  is  not  good"  referred  to  the 
date  of  the  contract  or  to  the  time  for  the  execution  of  the 
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conveyance.  The  court  further  said:  "Assume  that  the 
words  refer  to  the  time  for  executing  the  conveyance, 
clearly  that  was  to  be  executed  whenever,  within  the 
time  specified,  to  wit,  thirty  days,  the  plaintiff  should 
pay  the  five  hundred  dollars  and  deliver  the  horse  and 
buggy.  Within  that  time  it  was  for  the  plaintiff,  and 
not  the  defendant^  to  determine  when  performance  should 
be  required.  She  could  have  called  for  a  conveyance 
within  an  hour  after  the  contract  was  executed,  her 
right  to  do  so  being  subject  only  to  the  condition  that 
she  make  the  payments.  Upon  such  a  call  he  would 
have  been  entitled  to  no  more  time  than  was  reasonably 
necessary  for  the  execution  of  the  papers.  He  was  bound 
to  be  prepared  at  all  times  within  the  thirty  days  to 
convey  a  good  title,  and  whenever  within  that  time  she 
should  ascertain  that  he  had  no  title,  so  that  it  was  im- 
possible for  him  to  make  a  conveyance,  she  could  at  once 
avoid  the  contract  without  going  to  the  useless  trouble 
of  tendering  payment  and  calling  on  him  to  convey.  The 
answer  admits  that  she  did  so  on  May  16th.  Thereupon 
it  was  the  duty  of  defendant  to  repay  to  her  the  three 
hundred  dollars.*' 

It  has  been  held  in  England  that  "where  a  person 
takes  upon  himself  to  contract  for  the  sale  of  an  estate, 
and  is  not  absolute  owner  of  it,  nor  is  it  in  his  power  by 
the  ordinary  course  of  law  or  equity  to  make  himself  so, 
though  the  owner  offer  to  make  the  seller  a  title,  yet 
equity  will  not  force  the  buyer  to  take;  for  any  seller 
ought  to  be  a  horui  fide  contractor,  and  it  would  lead  to 
infinite  mischief  if  one  man  were  permitted  to  speculate 
upon  the  sale  of  another's  estate."  {Lendring  v.  Limnon, 
2  Eq.  Cas.  Abr.  680.)  It  is  a  general  rule  in  cases  of  fail- 
ure of  title,  even  where  the  vendor  is  not  at  fault,  that  the 
purchaser  may  rescind  the  contract  and  recover  any  money 
paid  by  him  as  part  of  the  purchase  price.  {Swnders 
V.  Lansing,  70  Cal.  429;  Mcursliall  v.  CaMwell,  41  Cal. 

614.)     In  this  case  the  vendor  knew  of  the  defect  to 
LXXXV.  Cal.— 8 
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his  title  at  the  time  the  contract  was  made^  and  made  no 
attempt  whatever  to  secure  the  title  of  Smith  until  after 
plaintiff  had  given  him  notice  of  rescission. 

Under  a  contract  for  the  sale  of  real  estate,  the  vendee 
is  regarded  as  the  equitable  owner,  and  the  vendor  a 
trustee  of  the  legal  title  for  him.  If  the  vendor  has  no 
title  to  the  property,  the  vendee  is  entitled  to  a  rescission. 
Of  course,  there  are  cases  in  which  the  vendor  is  permitted 
to  perfect  his  title,  although  he  is  unable,  strictly,  to 
comply  with  the  terms  of  his  contract.  If,  though  he  be 
not  the  absolute  owner,  it  is  in  his  power,  fey  the  ordinary 
course  of  law  or  equity,  to  make  himself  such  ovmer,  he 
will  be  permitted  within  a  reasonable  time  to  do  so. 
{Pitkin  V.  James,  1  Humph.  323.) 

The  defendant  received  plaintiff's  notice  of  rescission 
on  September  1st,  and  immediately  informed  him  that 
he  would  procure  Smith's  title  if  he,  the  plaintiff,  desired 
to  purchase  under  his  option,  and  thereupon  the  plain- 
tiff said  he  would  give  him  twenty-four  hours  to  procure 
the  title.  Defendant,  through  CDea  and  Stillson,  pro- 
cured from  Smith  the  following  written  offer: — 

"Los  Angeles,  Sept  2,  1887. 

"The  Allen  tract  in  lots  1  and  8,  block  32,  Hancock 

survey,  containing  a  fraction  less  than  five  acres 

$1,600  per  acre,  half  cash,  balance  interest  at  9  per  cent 
on  contract,  12  per  cent  on  deed  and  mortgage^  Will  sell 
on  above  terms  unless  option  heretofore  given  is  taken. 

"Geobge  H.  Smith." 

On  the  following  day,  September  2d,  plaintiff  again 
called  on  defendant,  and  defendant  notified  him  that  if 
he  desired  to  purchase  under  his  option  he  could  have 
the  whole  of  the  land,  and  showed  him  the  above  offer, 
to  which  the  plaintiff  replied:  "That  only  shows  that 
you  have  not  got  the  title.'*  Defendant  told  plaintiff 
that  if  he  elected  to  purchase  he  would  give  him  a  bond, 
with  satisfactory  sureties,  that  he  should  have  a  good 
title  to  the  whole  of  the  property.     At  the  request  of  the 
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plaintifip,  defendant  produced  a  later  communication  from 
Smith  to  StiUflon,  dated  also  September  2d,  in  the  follow- 
ing words : — 

'^Los  Anoelbs,  September  2, 1887. 
"0.  A.  Stuxsobt,  Esq. 

"Dear  Sir, — ^With  regard  to  my  written  proposition  to 
sell  the  Allen  tract,  I  wish  to  say  that  if  you  have  a  pur- 
chaser ready  to  close  ai  once,  I  will  sell  upon  the  terms 
proposed;  otherwise  please  consider  the  proposition  wiih- 
draunu  Yours  truly, 

"George  H.  Smith.^' 

It  thus  appears  that  no  attempt  was  made  by  the  de- 
fondant  to  get  title  to  the  five  acres  until  the  expiration 
of  the  option,  and  after  the  plaintiff  had  rescinded  the 
contract,  and,  as  a  matter  of  fact,  the  defendant  never 
did  succeed  in  getting  title  to  the  property  held  by  Smith, 
and  could  not  have  conveyed  it  before  the  expiration  of 
the  time  given  for  the  exercise  of  the  option.  The  offer 
given  by  Smith  to  CVDea  and  Stillson  seems  to  have  been 
one  subject  to  an  option  which  had  already  been  given 
to  another  party,  and  it  was  withdrawn  on  the  day  it  was 
made. 

Under  the  rule  laid  down  in  Goetz  v.  Walters,  supra, — 
of  the  soundness  of  which  we  have  no  doubt, — the  plain- 
tiff, we  think,  is  entitled  to  recover  the  one  thousand 
dollars.  This  case  is  not  in  any  material  respect  differ- 
ent from  the  case  referred  to.  It  involves  the  same 
principles,  and  it  was  not  necessary  for  the  court  to  find 
whether  the  plaintiff  was  willing  or  anxious  to  take  the 
property. 

Judgment  and  order  affirmed. 

Fox,  J.,  Sharpsteiit,  J.,  MoFariakd,  J.,  and  Thorn 
TON,  J.,  concurred. 
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[No.  13630.    In  Bank.— July  30,  1890.] 
R.  T.  BUELL,  Appellant,  v.  JOHN  EMERIOH,  Eb- 

SPONDENT. 

Vacation  of  Judgment — ^DiscBsnoN — ^Appeal. — An  application  to 
set  aside  a  judgment  is  directed  to  the  sound  legal  discretion 
of  the  trial  court,  and  an  order  granting  the  application  will 
not  be  reversed  on  appeal  unless  it  clearly  appears  that  the 
court  abused  its  discretion. 

Id. — T4TBICRAT.TTT  IN  EzEBCiSE  OF  Discretion — ^Pbomotion  of  Jus- 
tice.— ^The  power  of  the  court  should  be  freely  and  liberally 
exercised,  under  section  473  of  the  Code  of  Civil  Procedure,  to 
mold  and  direct  its  proceedings  so  as  to  dispose  of  cases  upon 
their  substantial  merits;  and  its  order  will  not  be  reversed 
unless  its  power  has  been  exercised  in  a  manner  which  is 
calculated  to  defeat,  rather  than  advance,  the  ends  of  justice. 

Id. — Excusable  Neglect — Absence  fbom  Tbial — ^Want  of  Nones 
— Sufficiency  of  Showing. — ^Affidavits  presented  in  support 
of  a  motion  to  set  aside  a  judgment,  which  state  that  the 
defendant  and  his  attorney  resided  at  a  great  distance 
from  the  county  seat,  and  that  neither  of  them  was  present 
when  the  case  was  set  for  trial  or  when  it  was  tried,  owing 
solely  to  a  want  of  notice  of  the  setting  of  the  case;  that  they 
were  not  notified,  and  never  heard  that  it  had  been  set  until 
just  before  the  trial,  and  then  the  time  was  too  short  to  en- 
able them  to  be  present,  owing  to  their  distance  from  the 
county  seat;  and  that  they  had  a  good  defense  on  the  merits, 
— present  facts  sufficient  to  make  out  a  jn-ima  facie  case  of 
excusable  neglect,  and  if  not  controverted,  will  justify  an  or- 
der vacating  the  judgment 

Appeal  from  an  order  of  the  Superior  Court  of  Santa 
Barbara  County  setting  aside  and  vacatiiig  a  judgment 

The  facts  are  stated  in  the  opinio!ii» 

W.  C.  StraMon,  for  Appellant. 

Howard  A.  Broughton,  and  W.  P.  Butcher,  for  Re- 
spondent* 

Belohsb^  0.  C. — This  action  was  brought  to  recover 
the  value  of  certain  personal  property,  alleged  to  have 
been  owned  by  the  plaintiff,  and  to  have  been  unlawfully 
converted  by  the  defendant  to  his  own  use.  The  answer 
denied  each  and  every  allegation  of  the  complaint  On 
the  eighth  day  of  July,  1S89,  the  case  was  set  for  trial  on 
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the  fifteenth  day  of  August  following.  On  the  last-named 
day  the  case  was  tried,  neither  the  defendant  nor  his  at- 
torney being  present  in  courts  and  judgment  was  given 
for  the  plaintiff.  On  the  twenty-sixth  day  of  the  same 
month,  the  defendant  served  and  filed  notice  of  motion 
to  set  aside  and  vacate  the  judgment,  on  the  grounds 
that  the  defendant  was  not  present  at  the  trial ;  that  his 
absence  was  not  caused  by  any  fault  or  neglect  on  his 
part;  that  he  had  no  notice  that  the  action  was  set  for 
trial  upon  the  15th  of  August;  and  that  he  was  taken  by 
surprise  and  greatly  prejudiced  by  the  trial  and  judg- 
ment. The  motion  was  heard  by  the  court  upon  affida- 
vits, and  granted  on  condition  that  defendant  pay  to  plain- 
tiff the  full  amount  of  his  costs  to  date.  The  appeal  is  by 
the  plaintiff  from  this  order. 

The  motion  was  made  under  section  473  of  the  Code 
of  Civil  Procedure,  which  provides  that  the  court  may, 
''upon  such  terms  as  may  be  just,  relieve  a  party  or  his 
legal  representative  from  a  judgment,  order,  or  olher  pro- 
ceeding taken  against  him  through  his  mistake,  inadver- 
tence, surprise,  or  excusable  neglect" 

It  is  settled  law  that  applications  like  that  made 
here  are  addressed  to  the  sound  legal  discretion  of  the 
trial  court,  and  that  orders  granting  such  applications 
will  not  be  reversed  on  appeal,  unless  it  clearly  appears 
that  the  court  abused  its  discretion.  In  Roland  v.  Krey- 
enhagen,  18  Cal.  465,  where  a  similar  question  was  pre- 
sented, the  court  said :  "It  would  require  a  very  clear  case 
of  abuse  of  discretion  in  the  judge  below  to  induce  us  to 
interfere  with  his  action  upon  such  applications."  And 
after  quoting  section  68  of  the  old  Practice  Act,  which  is 
substantially  the  same  as  section  473,  supra,  it  is  further 
said:  "The  power  of  the  court  should  be  freely  and  lib- 
erally exercised,  under  this  and  other  sections  of  the 
act,  to  mold  and  direct  its  proceedings,  so  as  to  dispose  of 
cases  upon  their  subbst.'intial  merits."  And  in  Howe  v. 
Independence  Co.,  29  Cal.  76,  it  is  said:  "Orders  of  the 
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court  below  upon  applications  made  under  the  sixty-eighth 
section  of  the  Practice  Act  will  not  be  disturbed  by  this 
court,  except  in  cases  of  gross  abuse,  where  the  power  of 
the  court  has  been  exercised  in  a  manner  which  is  calcu- 
lated to  defeat,  rather  than  advance,  the  ends  of  justice.'' 
(See  also  Cameron  v.  Carroll,  67  Cal,  500,  and  Dougherty 
\^.  Nevada  Bank,  68  Cal.  275.) 

The  question,  then,  is.  Does  it  clearly  appear  that  the 
court  below  abused  its  discretion  in  making  the  order 
complained  of  i  We  do  not  think  it  does.  The  affidavits 
presented  in  support  of  the  motion  stated,  in  substance, 
that  both  the  defendant  and  his  attorney  resided  at  a 
great  distance  from  the  county  seat,  and  that  neither  of 
them  was  present  when  the  case  was  set  for  trial,  or 
when  it  was  tried;  that  they  were  never  notified  of  the 
setting  of  the  case,  and  never  heard  that  it  had  been  set 
until  just  before  the  trial,  and  then,  owing  to  their  dis- 
tance from  the  county  seat,  the  time  w^s  too  short  to 
enable  them  to  be  present;  that  the  only  reason  they 
were  not  present  at  the  trial  was  the  lack  of  notice  that 
a  time  for  the  trial  had  been  set;  and  that  defendant 
had  a  good  and  substantial  defense  to  the  action  on  its 
merits. 

The  facts  set  forth  in  the  affidavits  were  not  contro- 
verted by  the  other  side,  and  they  were  sufficient,  we 
think,  to  make  out  at  least  a  prima  facie  case  of  excuse 
able  neglect  The  court  evidently  so  thought,  and  made 
its  order  accordingly. 

As  we  can  see  no  abuse  of  discretion  in  the  action  of 
the  court,  we  advise  that  the  order  be  affirmed. 

Hayne,  C,  and  Vanolibp,  C,  concurred. 

The  Court. — ^For  the  reasons  given  in  the  fore^ing 
opinion,  the  order  is  affirmed. 
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[No.  13113.    In  Bank.— July  80,  1890.] 

Ik  the  Matter  of  the  Estate  op  GEORGE  EL  BELL, 
AN  Insolvent. 

LiAin)LOBO  AND  TENANT — ABANDONMENT  AND  REPUDIATION  OV  LdfiASE 

— Claim  fob  Damages  against  Estate  of  Insolvent  IjBSBee. — 
The  fact  that  a  lessee  has  abandoned  the  leased  premises  and 
repudiated  the  lease  without  lawful  excuse,  and  without  the 
consent  of  the  lessor,  prior  to  an  adjudication  of  insolvency 
of  the  lessee,  does  not  render  a  claim  for  unliquidated  dam- 
ages for  repudiation  of  the  lease,  beyond  the  rent  of  the 
premises  up  to  the  time  of  the  insolvency,  provable  as  a  debt 
against  the  estate  of  the  insolvent. 
Id. — ^JflFFECT  OF  Abandonment — Lease  not  Dischaboed — Relettino 
OF  Premises. — The  abandonment  of  leased  premises  and  a 
declaration  of  intention  by  the  lessee  not  to  pay  any  more 
rent,  without  lawful  cause,  and  without  the  consent,  express 
or  implied,  of  the  lessor,  does  not  change  the  relation  of 
lessor  and  lessee,  nor  discharge  the  lessee  from  the  obligation 
of  his  covenant  to  pay  rent,  nor  add  anything  to  the  ordinary 
remedies  for  breach  of  the  covenants  of  the  lease,  although 
the  lessor  may  relet  the  premises  for  the  benefit  of  the 
original  tenant 

Appeal  from  an  order  of  the  Superior  Court  of  San 
Diego  County  rejecting  in  part  a  claim  against  an  in- 
solvent's estate. 

The  facts  are  stated  in  the  opinion. 

J.  E.  DeaJcin,  for  Appellant 

Hendrick  do  Towikm,  for  BespondentL 

iVanolibf,  0. — ^This  is  an  appeal  from  an  order  re- 
jecting in  part  the  claim  of  T.  J.  "K  Scoones  against 
the  estate  of  the  insolvent,  under  the  following  circum- 
stances:— 

Scoones  executed  to  Bell  a  lease  of  a  certain  room  in 
San  Diego  for  the  term  of  twenty-seven  months,  from 
January  16,  1888,  at  the  monthly  rent  of  $225,  payable 
monthly,  in  advance,  on  the  fifteenth  day  of  each  month 
during  the  term,  the  lessee  covenanting  to  pay  the  rent 
and  to  quit  and  surrender  possession  at  the  expiration  of 
the  term,  or  any  sooner  determination  of  the  lease,  and 
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also,  that,  in  case  of  default  in  payment  of  rent  for  five 
days,  the  lessor,  at  his  option,  may  re-enter  and  terminate 
the  lease. 

Bell  entered  into  possession  under  the  lease,  and  paid 
the  rent  nntil  July  16,  1888;  but  on  July  29,  1888,  he 
left  and  vacated  the  premises,  declaring  his  intention  to 
abandon  the  premises,  and  to  repudiate  the  lease,  and 
to  pay  no  further  rent  Upon  the  vacation  of  the  prem- 
ises by  Bell,  the  lessor — Scoones — ^re-entered  and  en- 
deavored to  relet  the  premises  without  delay,  for  the 
residue  of  the  term,  for  the  benefit  of  Bell;  "but  in  ao 
doing  did  not  in  any  way  release  or  discharge  the  said 
Bell  or  his  estate  from  any  liability  under  the  covenants 
of  said  lease. '^ 

Scoones  did  not  relet  the  premises,  however,  but  states 
in  his  affidavit  that  they  are  now  of  no  greater  rental 
value  than  $75  per  month,  and  that  he  will  not  be  able 
to  let  the  same  during  the  remainder  of  the  term  for 
more  than  $75  per  month,  "whereby  he  is  damaged  in 
the  sum  of  $3,676." 

His  claims,  which  he  asks  the  court  to  allow  against 
the  estate  of  the  insolvent,  are  $112.50  for  rent  due  under 
the  lease  from  July  15  until  August  1,  1888,  and  $3,675 
for  "damages  sustained  by  him,  by  reason  of  the  said 
insolvent's  repudiation  of  the  said  lease  and  breach  of 
covenants  of  the  same." 

The  court  allowed  the  claims  of  $112.50  for  rent,  but 
rejected  the  claim  of  $3,676  for  damages.  In  this  I  think 
the  court  did  right 

Section  87  of  the  Insolvent  Act  of  1880  provides:  "All 
debts  due  and  payable  from  the  debtor  at  ^e  time  of 
the  adjudication  of  insolvency,  and  all  debts  then  exist- 
ing, but  not  payable  until  a  future  time,  a  rebate  of  in- 
terest being  made  when  no  interest  is  payable  by  the  terms 
of  the  conrtiract,  may  be  proved  against  the  estate  of  the 
debtor." 

Section  42  of  the  same  act  is  as  follows:  "Where  the 
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debtor  is  liable  to  pay  rent,  or  other  debt  falling  due  at 
fixed  and  stated  periods,  the  creditor  may  prove  for  a 
proportionate  part  thereof  up  to  tie  time  of  the  insol- 
vency, as  if  the  same  became  due  from  day  to  day,  and 
not  at  such  fixed  and  stated  periods.'' 

These  are  the  only  sections  of  the  act  having  any  direct 
bearing  on  the  question  under  consideration. 

It  is  admitted  by  counsel  for  appellant  that  if  Bell  had 
not  abandoned  the  lease  and  vacated  the  premises  before 
the  adjudication  of  his  insolvency,  Scoones  could  not 
have  been  allowed  to  prove,  as  a  debt  against  the  insol- 
vent's estate,  anything  more  than  the  proportionate  part 
of  the  rent  up  to  the  adjudication  of  insolvency,  as  pro- 
vided in  section  42  of  the  Insolvent  Act,  which  amounted 
to  $112.50,  and  which  was  allowed  by  the  court;  but 
counsel  insists  that  the  lessor's  claim  of  $3,676  is  not  for 
rent  due  cr  to  become  due,  under  the  terms  of  the  lease, 
but  that  it  is  for  unliquidated  damages  for  a  breach  of 
covenants  of  the  lease  before  the  adjudication  of  insol- 
vency, the  obligation  to  pay  which  was  mature  before  the 
adjudication  of  insolvency,  and  therefore  that  the  daim 
was  provable  as  a  ^Mebt  due,"  in  the  sense  of  section  37 
of  the  Insolvent  Act 

This  attempted  distinction  cannot  be  maintained. 
The  lessee  was  not  discharged  from  the  obligation  of  his 
covenant  to  pay  rent  by  an  abandonment  of  the  lease 
without  lawful  cause  or  consent  of  the  lessor;  and  it  ap- 
pears that  there  was  no  justifiable  cause  for  the  abandon- 
ment, and  that  the  lessor  did  not  consent  thereto,  or  ^^in 
any  way  release  or  discharge  the  said  BeU  or  his  estate 
from  any  liability  under  the  covenant  of  said  lease." 
Therefore  the  lease  still  subsisted  in  full  force,  though 
no  rent  had  been  paid  for  the  month  commencing  July 
16,  1888.  For  this  default  in  payment  of  rent  the  lessor 
was  only  entitled  to  the  ordinary  remedies  on  the  cove- 
nants of  the  lease.  The  abandonment  of  the  premises 
and  declarations  of  intention  not  to  pay  any  more  rent 
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by  the  lessee  without  the  consent,  express  or  implied,  of 
the  lessor,  did  not  change  the  relation  of  lessor  and  lessee, 
nor  add  anything  to  the  ordinary  remedies  for  breach  of 
the  covenants  of  the  lease;  although  in  such  case  the  lessor 
might  have  relet  the  premises  for  the  benefit  of  the  orig- 
inal tenant  (See  cases  cited  to  sections  128  and  176  of 
(Jear's  Landlord  and  Tenant) 

The  record  discloses  nothing  to  relieve  this  case 
from  the  full  operation  and  effect  of  section  42  of  the 
Insolvent  Act^  with  which  the  court  strictly  complied  by 
allowing  the  claim  for  rent  up  to  the  time  of  tke  insol- 
vency. 

I  think  the  order  should  be  affirmed. 

Hayne,  C,  and  BelcheEj  0.  C,  concurred. 

The  CouBT. — ^For  the  reasons  given  in  the  foregoing 

opinion,  the  order  is  affirmed. 

Eehearing  denied. 


[No.  13599.    In  Bank-^July  30,  1890.] 

PEJNTIMBRA  KELLY  et  al.,  Appellants,  v.  T.  J. 
MATLOCK,  Respondbbtt. 

Collateral  Securitt  —  Assionmeitt  of  Notb  and  Mortoaos  to 
Ckeditob  —  Conveyance  in  Satisfaction  without  Debtor's 
Consent  —  Ratification — ^Liabilitt  of  Creditor. — Conceding 
that  the  holder  of  a  note  and  mortgage  assigned  as  collateral 
security  cannot  accept  a  conveyance  of  the  mortgaged  prop- 
erty in  satisfaction  of  the  note,  and  release  the  mortgage 
without  the  debtor's  consent,  and  that  the  debtor  may  hold 
the  creditor  as  trustee  of  such  land  for  his  benefit  as  col- 
lateral security,  yet  he  is  not  bound  to  do  so;  and  as  he 
might  have  authorized  such  conveyance  and  release,  he  may 
also  ratify  the  act.  and  hold  the  creditor  liable  at  least  for 
the  value  of  the  property  received,  if  not  for  the  full  amount 
of  the  note  secured. 

Id. — ^RiGHTS  OF  Holder  of  Collateral  Mortoagb— Purchase  at 
Judicial  Sale. — The  holder  of  a  mortgage  as  collateral  se- 
curity cannot  sell  it,  but  he  may  collect  it  when  due.  and 
to  that  end  foreclose  the  lien,  and  himself  become  the  pur- 
chaser; and  if  no  fraud  is  shown,  he  does  not  hold  the  title 
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as  trustee  for  his  debtor,  but  takes  the  absolute  title  to  the 
property,  and  must  account  to  the  debtor  only  for  the  pro- 
ceeds. 

Id. — Conveyance  without  Judicial  Sale — Election  of  Debtor — 
Trust — Conversion. — ^When  the  holder  of  a  note  and  mort- 
gage as  collateral  security  takes  a  conveyance  of  the  mort- 
gaged property  without  a  Judicial  sale,  and  without  consent 
of  the  debtor,  the  debtor  may  elect  either  to  hold  him  as 
trustee,  or  to  treat  him  as  having  wrongfully  converted  the 
same,  and  hold  him  for  the  value  of  the  property »  have  his 
debt  satisfied,  and  recover  the  balance. 

Id. — ^Want  of  Consideration  of  Collateral  Mortgage — EjStoppel 
OF  Creditor  to  Object. — The  question  of  want  of  considera- 
tion of  a  mortgage  assigned  to  a  creditor  as  collateral  se- 
curity is  one  to  be  determined  between  the  creditor  and  the 
mortgagor,  and  Is  one  in  which  the  debtor  is  not  interested, 
and  the  creditor  cannot  object  on  that  ground  to  accounting 
to  the  debtor  for  the  value  of  the  property  mortgaged,  when 
he  took  the  mortgage  in  consideration  of  the  pledgor's  debt 
to  him,  and  realized  the  value  of  the  property  by  a  convey- 
ance thereof  from  the  mortgagor. 

Id. — ^NoN-NEOOTiABiLrrT  of  Collateral  Note.  —  The  question 
whether  the  note  secured  by  a  mortgage  assigned  as  col- 
lateral security  is  non-negotiable,  because  providing  for  the 
pasmient  of  an  attorney's  fee,  is  wholly  immaterial,  where 
the  creditor  has  realized  upon  it,  as  he  cannot  in  justice  be 
allowed  to  withhold  what  he  has  received  upon  the  note  by 
pleading  its  non-negotiability. 

Id. — Foreclosure  of  Mortgage — ^Action  for  Deficiency  against 
Debtor — Counterclaim  —  Value  of  Land  Received  on  Col- 
lateral Mortgage. — ^Where  a  mortgage  has  been  foreclosed 
against  a  mortgagee,  who  had  also  assigned  another  mort- 
gage in  his  favor  to  his  mortgagor  as  collateral  security  for 
the  same  debt,  and  an  action  has  been  brought  upon  the  de- 
ficiency Judgment,  the  debtor  who  gave  the  collateral  se- 
curity may  counterclaim  the  value  of  land  received  by  his 
mortgagor  in  satisfaction  of  the  collateral  mortgage  from  the 
maker  thereof,  and  may  recover  the  balance  after  satisfying 
the  deficiency  Judgment,  though  the  collateral  mortgage  was 
given  to  him  by  his  brother  without  consideration,  and 
though  the  note  thereby  secured  was  not  negotiable. 

Appbal  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wells,  Ovihrie  &  Lee,  for  Appellants. 

The  assignment  of  the  N.  N.  Matlock  note  and  mort- 
gage as  collateral  security  for  T.  J.  Matlock's  debt  con- 
stituted a  pledge  of  personal  property.  {Ponce  v.  McElvy, 
4:7  Cal.  169 ;  Gay  v.  Moss,  34  Cal.  125 ;  FrcJcer  v.  Reeve, 
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36  Wis,  86;  Jones  on  Pledges,  ed.  1883,  sees.  140-142; 
Civ.  Code,  sees.  2986,  2987.)  Tbe  pledgee  acquires  only 
a  special  property,  which  is  not  enlarged  by  the  mere 
fact  that  the  pledgor  fails  to  pay  the  debt  at  the  time 
specified.  (Wright  v.  Boss,  86  OaL  414;  Heyland  v. 
Badger,  35  Cal.  404 ;  Dewey  v.  Bowman,  8  OaL  146 ;  Cross 
v.  Etureka Lake  Canal  Co.,73  Cal.  302;  WaXdie  v.  DoU,  29 
Cal.  556 ;  Ooldstein  v.  Eort,  80  Cal,  872 ;  Oay  v.  Moss,  34 
CaL  126 ;  Ponce  v.  McElvy,  47  Cal.  164;  Civ.  Code,  sees. 
2986,  2987.)  The  conveyance  of  flie  land  from  N.  N. 
Matlook  to  appellants  gave  them  no  higher  right  to 
the  land  than  they  before  held,  and  the  land  became 
thenceforth  the  security,  representing  in  that  respect  the 
note  and  mortgage  which  it  had  supplanted.  (Ponce  v. 
McElvy,  47  Cal.  159;  Smith  v.  Bunting,  86  Pa.  St.  116: 
Jones  on  Pledges,  sees.  683,  684;  Chester  v.  Hill,  66  CaL 
480—483.)  A  party  is  never  allowed  to  take  from  his 
debtor,  by  any  form  of  contract,  his  right  to  redeem 
properly.  (Davis  v.  Denning,  12  W.  Va.  282 ;  Chapman 
V.  Turner,  1  Call,  280 ;  1  Am.  Dec  514 ;  Thompson  v.  Da/v- 
enport,  1  Wash.  128 ;  Pennington  v.  Hanby,  4  Munf.  140 ; 
Scott  V.  Britton,  2  Yerg.  215 ;  Bennett  v.  Holt,  2  Yerg  6 ; 
Clcurk  V.  Henry,  2  Cow.  325 ;  Horn  v.  Keteltas,  46  K  Y. 
605.)  "Where  a  mortgagee  takes  a  conveyance  of  the 
mortgaged  property  from  the  mortgagor,  the  mortgage 
is  not  merged  in  the  deed,  where  it  is  to  the  interest  or 
intention  of  the  mortgagee  to  still  hold  the  mortgage  as 
a  lien.  (Cray  v.  Nelson,  77  Iowa,  63 ;  Hardon  v.  Doherly 
109  Ind.  37;  Lowman  v.  Lowmatn,  118  HL  582.)  Any 
additional  conveyances  exacted  or  secured  by  the  mort- 
gagee for  his  benefit  will  ordinarily  be  regarded  as  fur- 
ther security,  or  a  new  form  of  security,  for  the  same 
mortgage  debt,  and  will  not  extinguish  the  equity  of  re- 
demption. (Marshall  v.  Thompson,  39  Minn.  137 ;  HaJridge 
V.  OUlespie,  2  Johns.  Ch.  30 ;  Holmes  v.  Orant,  8  Paige, 
261 ;  Clark  v.  Henry,  2  Cow.  327 ;  Hone  v.  Fisher,  2  Barb. 
Ch.  667.)     It  is  an  established  principle  in  equity  that 
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whenever  trust  property  or  pledged  property  has  been 
improperly  transferred  by  the  trustee  or  pledgee,  the 
cestui  que  trust,  or  the  pledgor,  may  follow  it  into  the 
hands  of  anybody  who  takes  it  with  notice.  {Bailey  v. 
Ingley,  2  Paige,  279 ;  BuH  v.  Dermett,  2  Brown  Ch.  225 ; 
Story's  Eq.  PL,  sec  155 ;  1  DanielPs  Chancery  Practice, 
247.)  A  mere  colorable  and  pretended  sale  of  pledged 
property  by  the  pledgee  does  not  affect  the  rights  of 
the  pledgor,  as  against  one  not  in  the  position  of  a  bona 
fide  purchaser.  (Norton  v.  Baxter,  41  Minn.  146.)  A 
creditor  is  entitled  to  hold  his  securities,  whatever  they 
may  be,  until  he  gets  his  pay.  The  securities  belong  to 
him,  and  he  may  enforce  the  debt  without  surrender- 
ing them.  (Jones  on  Pledges,  sec  590.)  The  return 
of  the  pledge  is  not  a  condition  to  be  performed  before 
or  concurrently  with  the  payment  of  the  debt  secured. 
(Jones  on  Pledges,  sec.  593 ;  Chapmasn  v.  Clough,  6  Vt. 
123 ;  Morse  v.  Woods,  5  K  H.  297-300 ;  Taylor  v.  Cheever, 
6  Gray,  146 ;  Bhrlich  v.  Ewald,  66  Cal.  97 ;  Chester  v.  Hill 
66  Cal.  480-483.)  The  creditor  had  no  power  to  release 
the  collateral  mortgage  and  note.  (Chester  v.  Hill,  66 
CaL  480-488.  An  action  of  conversion  would  not  lie 
against  appellants,  and  counterclaim  will  not  lie.  An 
allegation  of  fraud  is  not  sustained  by  evidence  of  a  con 
version,  nor  vice  versa.  (Bigelow  on  Fraud,  ed.  1888,  pp. 
179,  180;  Burnham  v.  Noyes,  125  Mass.  86.)  The  debt 
IS  a  contract  independent  of  the  giving  of  the  pledge,  and 
complete  in  itself.  (Jones  on  Pledges,  sec.  594;  Win- 
throp  Bank  v.  Jackson,  67  Me.  570;  24  Am.  Rep.  56.) 
The  note  secured  was  not  negotiable.  (Chase  v.  Whit- 
more,  68  Cal.  545 ;  Cayuga  Bank  v.  Purdy,  56  Mich.  7 ; 
Oarretson  v.  Purdy,  8  Dak.  178 ;  Kimball  v.  Moir,  15  Or. 
427.) 

Davis  &  Taylor,  and  W.  F,  Uenning,  for  Respondent. 

The  transfer  and  delivery  of  the  N.  N.  Matlock  not( 
and  mortgage,  without  further  agreement  than  to  secun 
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an  indebtedness  of  T.  J.  Matlock,  constituted  a  pledge  of 
personal  property,  and  not  a  mortgage.  (Civ.  Code,  sees. 
2948,  2955,  2956,  2986,  2987 ;  Jones  on  Pledges,  sees.  140, 
142 ;  Gay  v.  Moss,  34  Cal.  125 ;  Ponce  v.  McElvy,  47  Cal. 
159.)  The  rights  of  a  pledgee  are  fixed  by  the  code. 
(Civ.  Code,  sees.  8000-3011.)  The  answer  shows  a 
proper  counterclaim,  and  appellants  are  liable  for  a 
conversion  of  the  note  and  mortgage,  which  were  extin- 
guished by  the  deed.  (Civ.  Code,  sees.  2910,  3336;  Code 
Civ.  Proc,  sec.  438;  Pomeroy's  Eights  and  Eemedies, 
sees.  630-632,  815,  816,  840,  841 ;  Jones  on  Pledges,  sec. 
575 ;  Qay  v.  Moss,  34  Cal.  132.)  Appellants  must  pay 
over  the  surplus.  (Civ.  Code,  sec.  3008.)  The  value  of 
the  property  converted  must  be  accounted  for,  which  is 
presumed  to  be  its  face  value.  (Ponce  v.  McElvy,  47 
Cal.  159.) 

WoEKS,  J. — The  appellants  and  one  Ausmus,  for  the 
accommodation  of  the  respondent,  executed  to  him  their 
two  promissory  notes  for  one  thousand  dollars  and  fif- 
teen hundred  dollars,  respectively,  which  notes  were  ne- 
gotiated by  the  respondent ;  and  upon  his  failure  to  meet 
them,  they  were  paid  and  taken  up  by  the  appellants. 

The  respondent  and  his  wife,  to  secure  the  appellants 
and  Ausmus  from  loss  on  these  accommodation  notes, 
executed  to  them  a  mortgage  on  an  undivided  interest 
in  certain  real  estate  in  the  state  of  Oregon  owned  by 
the  respondent.  He  also  assigned  and  delivered  to  them, 
as  further  collateral  security,  a  note  of  his  brother  to 
him  for  two  thousand  five  hundred  dollars  and  a  mort- 
gage on  a  part  of  the  same  real  estate  given  to  secure 
said  note. 

Upon  the  payment  of  the  accommodation  notes  b> 
them,  the  appellants  secured  an  assignment  from  Aus- 
mus of  his  interest  in  the  securities  above  mentioned, 
brought  an  action  against  the  respondent  and  his  wife 
to  foreclose  the  mortgage  given  by  them,   recovered   a 
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decree  of  foreclosure  thereof,  sold  the  land,  realizing  less 
than  their  claim,  and  procured  the  entry  of  a  deficiency 
judgment  for  the  balance.  They  also  brought  an  action 
against  respondent's  brother  to  foreclose  the  mortgage 
given  by  him,  and  assigned  to  them  as  collateral  security. 
The  respondent  was  made  a  party  to  this  proceeding,  but 
was  not  served  with  process. 

Instead  of  proceeding  to  a  judgment  in  this  case,  the 
appellants  took  a  deed  from  the  mortgagor  in  satisfaction 
of  their  claim  against  him,  and  agreed  to  and  did  dis- 
miss the  action,  and  deliver  up  and  satisfy  the  mortgage  of 
record. 

This  action  was  brought  by  the  appellants  to  recover 
the  amount  of  the  deficiency  judgment  above  mentioned. 
The  respondent  answered,  alleging  payment  in  full,  and 
set  up  a  counterclaim  alleging  the  facts  with  reference 
to  the  collateral  mortgage,  and  praying  that  the  plain- 
tiffs be  charged  with  the  amount  thereof  on  account  of 
their  acceptance  of  a  conveyance  of  the  land  and  satis- 
faction of  the  mortgage;  that  enough  thereof  to  satisfy 
the  deficiency  judgment  sued  on  be  applied  to  the  pay- 
ment thereof,  and  that  he  have  judgment  for  the  balance. 
The  court  found  in  favor  of  the  defendant,  and  decreed 
the  satisfaction  of  the  judgment,  and  rendered  judgment 
in  his  favor  for  $1,397.09.  From  this  judgment  the 
plaintiffs  appeal. 

It  is  contended  by  the  appellants,  and  conceded  by 
the  respondent,  that  the  tranfer  and  delivery  of  the 
mortgage  as  collateral  security  was  a  pledge  of  personal 
property.  The  appellants  further  claim  that,  being  a 
simple  pledge  of  personal  property,  the  appellants  had 
no  power  to  accept  a  conveyance  of  the  property  and  re- 
lease the  mortgage;  that  such  release  was  a  nullity,  so 
far  as  the  respondent  was  concerned,  and  that  therefore 
they  could  do  nothing  but  ignore  that  transnction,  and  sue 
upon  the  deficiency  judgment  as  if  no  such  transaction 
had  taken  place. 
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It  may  well  be  conceded,  for  the  purposes  of  this  case, 
that,  without  the  respondent's  consent,  the  appellants  had 
no  right  to  release  his  mortgage,  held  by  them  as  collateral, 
and  that,  if  he  had  elected  to  do  so,  he  might  have  re- 
pudiated the  transaction,  and  had  the  release  or  satisfaor 
tion  canceled,  or  held  the  appellants  as  trustees  of  the 
land  for  his  benefit,  subject,  as  collateral  security,  for 
the  amount  due  them.  {Chester  v.  RUl,  66  CaL  480; 
Price  V.  McElvy,  47  Cal.  159.)  But  if  the  respondent 
might  have  consented  to  the  conveyance  before  it  was 
made,  and  thereby  have  authorized  the  appellants  to  re- 
ceive the  same,  and  hold  the  title  as  their  own,  we  see 
no  reason  why  he  may  not  subsequently  ratify  their  act, 
and  hold  them  liable  for  at  least  the  value  of  the  prop- 
erly received  by  them,  if  not  for  the  full  face  of  the  note 
secured  by  the  mortgage.  The  appellants  certainly  can- 
not complain  of  such  a  result  They  have,  as  they  con- 
cede, acted  in  violation  of  the  respondent's  rights,  and 
should  be  held  to  answer  to  him  for  the  value  of  the 
property  actually  received  by  them.  The  case  of  Smith 
V.  Blunting,  86  Pa.  St.  116,  so  much  relied  upon  by  the 
appellants,  is  not  in  point.  There  the  holder  of  the  col- 
lateral securities  proceeded  to  collect  his  debt  by  fore- 
closing the  same,  recovered  a  decree,  caused  the  property 
to  be  sold  on  execution,  Iiimself  became  the  purchaser,  and 
gave  his  debtor  credit  for  the  amount  of  his  bid.  The 
attempt,  on  the  part  of  the  debtor,  was  to  hold  the  cred- 
itor liable  for  the  full  value  of  the  property  instead  of 
the  amount  at  which  he  bid  it  in.  It  was  held  that  this 
could  not  be  done.  It  was  further  held,  however,  that, 
conceding  the  right  of  the  debtor  to  show  that  the  prop- 
erty was  worth  more  than  the  bid,  and  that  by  purchasing 
the  property  the  creditor  became  a  trustee  thereof  for 
him,  then  the  creditor  was  not  bound  to  give  credit  on  his 
claim  for  the  amount  of  his  bid,  or  any  other  sum,  but 
could  recover  his  whole  debt,  and  that  in  either  event  the 
plaintiff  was  entitled  to  judgment. 
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It  was  not  held  in  the  case  referred  to  that  the  creditor 
did  hold  the  property  as  a  trustee  for  his  debtor,  but  that, 
conceding  that  he  did,  as  claimed  by  the  debtor,  he  was 
still  entitled  to  judgment 

In  our  judgment,  under  our  code,  the  holder  of  a 
mortgage  as  collateral  security,  who  causes  the  property 
to  be  sold  on  execution,  and  himself  becomes  the  pur- 
chaser, does  not  hold  the  title  as  a  trustee  for  his  debtor, 
unless  it  is  shown  that  he  obtained  the  title  by  some 
fraudulent  means.  He  cannot  sell  an  evidence  of  debt 
of  this  land,  but  may  collect  the  same  when  due.  (Oiv. 
Code,  sec.  3006.)  And  to  that  end  he  may  foreclose  the 
lien,  and  himself  become  the  purchaser.  (Civ.  Code,  sec. 
3011.)  If  so,  and  no  fraud  is  shown,  he  takes  the  ab- 
solute title  to  the  properly,  and  must  account  to  the 
debtor  for  the  proceeds.  Instead  of  taking  this  course, 
the  appellants  saw  proper  to  take  a  conveyance  without 
a  judicial  sale,  and  they  were  properly  held  for  the  value 
of  the  property  received  by  them.  The  respondent 
might  have  held  them  as  trustees,  for  the  reason  that 
they  had  taken  title  to  the  property  without  his  consent, 
and  in  violation  of  his  rights;  but  he  was  not  bound  to 
do  so,  but  had  the  right  to  treat  them  as  having  wrong- 
fully converted  the  same,  hold  them  for  the  value  of  the 
property,  have  his  debt  satisfied,  and  recover  the  bal- 
ance. 

It  is  claimed  by  the  appellants  that  this  could  not  be 

done  in  this  case,  because  it  was  shown  by  the  evidence 

that  the  note  and  mortgage  were  given  to  the  respondent, 

by  his  brother,  without  consideration.     Conceding  that 

the  note  and  mortgage  were  given  without  consideration, 

we  do  not  see  how  this  can  affect  the  question  before  us. 

The  mortgage  was  held  by  the  appellants  on  a  sufficient 

consideration.     The  mortgagor  could  not  have  pleaded 

want  of  consideration  against  them.     Had  they  forced 

the   property  to  a  judicial   sale,   and  became   the   pur- 

f^hasers,  or  if  some  one  else  had  become  the  purchaser, 
LJCXXV.  Cai..— 9 
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fould  they  have  set  up  a  want  of  consideration  against 
the  respondent,  and  thereby  avoided  liability  to  him  for 
the  amount  realized  by  the  sale  t  Clearly  not.  Then  why 
could  they  do  so  where  they  have  voluntarily  abandoned 
their  right  to  a  judicial  sale  and  taken  a  conveyance  from 
the  mortgagor  instead?  "No  reason  is  apparent  to  us. 
The  question  of  want  of  consideration  is  one  to  be  deter- 
mined between  the  respondent  and  the  mortgagor,  and  in 
which  the  appellants  are  not  interested. 

Again,  it  is  contended  that  the  note  secured  by  the 
mortgage  was  not  negotiable,  because  it  provided  for  the 
payment  of  an  attorney's  fee.  But  whether  it  was  nogo- 
tiable  or  not,  is  wholly  immaterial  in  this  case.  The  ap- 
pellants have  realized  upon  it,  and  cannot,  in  justice,  be 
allowed  to  withhold  what  they  have  got,  by  pleading  its 
non-negotiability. 

It  is  contended  that  the  findings  of  the  court  are  not 
sustained  by  the  evidence  in  various  particulars  specified, 
and  that  the  decision  of  the  court  is  against  law.  We 
have  examined  the  evidence,  and  are  satisfied  that  it  is 
such  that  the  findings  cannot  be  disturbed  by  this  court 

The  decision  of  the  court  is  claimed  to  be  against  law, 
on  the  grounds  above  noticed,  and  ruled  against  the  ap- 
pellants. 

Judgment  affirmed. 

McFarlaih),  J.,  Shaepstein,  J.,  Fox,  J.,  and  Tnoiur- 
TON,  J.,  concurredi 
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[No.  18467.    In  Bank.— July  80,  1890.] 

A.  D.  BAENARD,  ADMiNisTBAToSy  kto.,  Respondbnt, 
V.  L.  M.  LLOYD,  Appeixant. 

Plbading — OONSTBUonoN — Statutb  of  Frauds  —  Ck>]fTBAcr — Db- 
MUBBiEB. — ^An  allegation  that  a  contract  was  made,  without 
stating  whether  or  not  It  was  in  writing,  will  be  construed 
to  mean  that  the  contract  was  in  writing,  if  the  law  requires 
it  to  be  so. 

Basement— Wat  of  NBCBSsrrr.^-When  a  conveyance  of  land  is 
made,  and  the  grantee  has  no  means  of  access  thereto  or 
egress  therefrom,  except  over  the  land  of  the  grantor,  a  way 
of  necessity  exists. 

Appeai<  from  a  judgment  of  the  Superior  Court  of 
Ventura  County,  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

W.  H.  WUde,  and  John  D.  BichneU,  for  Appellant 

BlachstocJe  £  Shepherd,  and  Barnes  £  Selby,  for  Re- 
spondent 

Haywb,  C. — ^As  we  construe  this  complaint,  the  action 
is  to  abate  obstructions  in  a  private  road  or  way,  and  for 
damages. 

The  general  features  of  the  case  are  as  follows:  One 
Snodgrass,  who  was  the  owner  of  a  large  tract  of  land, 
conveyed  a  portion  of  it  to  the  plaintiff.  At  the  time  of 
this  conveyance  a  road  was  laid  out  on  a  strip  belonging 
to  the  grantor,  along  the  south  side  of  the  land  granted, 
and  it  was  verbally  agreed  between  the  grantor  and 
grantee  that  this  should  be  and  remain  a  road  for  the 
plaintiff's  use,  and  he  began  using  it  as  such.  Subse- 
quently, Snodgrass  conveyed  to  the  defendant,  who  took 
with  notice  of  the  verl^l  agreement  above  mentioned. 
The  defendant  afterward  obstructed  the  road  by  placing 
a  bam  and  a  wire  fence  upon  it  The  action  is  against 
him  alone. 

The  trial  court  gave  judgment  for  the  plaintiff,  and 
the  defendant  appeals. 
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It  is  contended  that  the  demurrer  should  have  been  sns- 
tainedy  because  the  complaint  shows  no  right  in  the  plain- 
tiff to  the  road  in  question.  But  the  complaint  alleges 
that  at  the  time  the  plaintiff  bought  the  land  it  was  ex- 
pressly agreed  that  Ihe  strip  claimed  as  a  road  "should 
be  permanently  set  apart,  left  open,  and  appurtenant  to 
said  land,  to  be  used  as  a  roadway."  This  must  be  con- 
strued to  mean  that  was  so  agreed  in  writing.  (Wakefield 
V.  Oreenhood,  29  Cal.  597 ;  MUes  v.  Thome,  38  CaL  837 ; 
99  Am.  Dec.  384;  Brennan  v.  Ford,  46  Cal.  14.)  In  this 
view  the  complaint  stated  a  cause  of  action,  and  the  de- 
murrer was  properly  overruled. 

It  is  somewhat  doubtful  whether  the  judgment  ought 
not  to  be  affirmed  on  this  ground ;  for  the  findings  state 
that  the  allegation  above  referred  to  is  true ;  and  we  are 
not  satisfied  that  there  is  any  sufficient  specification  at- 
tacking it 

But  waiving  this,  we  think  that  there  was  a  way  of 
necessity,  without  reference  to  any  agreement.  The  com- 
plaint alleges  that  "the  free  and  unobstructed  use  of  said 
roadway  is  necessary  to  the  convenience  and  enjoyment 
of  the  ten  acres  of  said  twenty-acre  tract  now  owned  and 
in  possession  of  this  plaintiff;  that  he  has  no  other  means 
or  way  of  ingress  or  egress  to  or  from  his  said  ten-acre 
tract  except  along  or  over  said  roadway."  The  finding 
is,  that  this  allegation  is  true.  And  there  is  evidence  in 
support  of  the  finding.  In  this  regard  the  plaintiff  testi- 
fied as  follows : — 

"Q.  You  may  state  now,  Mr.  Lehman,  whether  the  ex- 
istence of  this  rondway  is  necessary  to  the  convenient  use, 
beneficial  use,  and  enjoyment  of  that  piece  of  property. 

A.  It  certainly  is.     Without  it,  I  could  not  get  it 

It  has  shut  me  up.  I  cannot  get  out,  and  I  would  have 
no  front  to  my  property, — ^no  frontage." 

The  defendant  contends,  however,  that  the  plaintiff 
had  another  means  of  access  to  his  property,  and  relies 
upon  a  diagram  attached  to  the  complaint     But  it  cer- 
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tainly  cannot  be  said,  from  a  mere  inspection  of  this  dia- 
gram, that  such  means  of  access  existed.  And  the  evi- 
dence seems  to  be  the  other  way.  The  plaintiff  says  in 
regard  to  it:  *^aybe  some  wagons  ran  across  there,  which 
they  often  do,  but  there  was  no  regular  track, — ^nothing 

of  the  kind  that  I  ever  knew  of  or  had  any  idea  of 

There  was  a  roadway  passed  by  my  property,  but  I  didn't 
fcoow  where  or  how  it  ran;  but  tiiere  was  a  roadway  to 
go  up  to  the  canon, — ^the  property  that  Mr.  Lloyd  has. 
There  was  no  regular  track, — ^nothing  of  the  kind  that  I 
ever  knew  of  or  had  any  idea  of."  And  another  witness 
testified  as  follows :  "I  have  been  familiar  with  this  land 
for  seventeen  years.  There  has  been  a  roadway  going 
up  the  canon,  simply  for  the  convenience  of  parties  going 
up  the  canon.  There  has  been  no  public  road.  I  know 
of  only  one  track  of  land  up  in  the  canon,  and  there  was 
simply  a  track  used  for  the  purpose  of  going  to  this  piece 
of  land.  I  don't  remember  how  plain  it  was.  There  was 
no  public  road." 

Upon  the  evidence,  we  do  not  think  that  the  finding 
referred  to  can  be  disturbed.  And  taking  it  to  be  true, 
we  think  that  there  was  a  way  of  necessity.  {Taylor  v. 
Wamaky,  66  Cal.  350.) 

The  evidence  as  to  the  damages  (one  hundred  dollars 
was  awarded)  is  not  very  strong.  But  there  was  no  evi- 
dence to  the  contrary;  and  the  only  objection  that  seems 
to  be  taken  to  it  is,  that  the  averment  in  the  complaint 
is  not  sufficient  We  think  that  the  complaint  is  suffi- 
cient 

In  the  view  we  have  taken,  the  other  matters  discussed 
need  not  be  noticed. 

We  therefore  advise  that  the  judgment  and  order  ap- 
pealed from  be  affirmed. 

BsLOHZB,  0.  C,  and  Vanclief,  C,  concurred. 

The  CouET. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  appealed  from  are  af- 
firmed. 
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[No.  12199.    Department  One.^July  81,  1890.] 

W.  H.  BEAEDSLEY,  Assignee,  etc.,  Appellant,  i;. 
FRANK  FRAME  et  al..  Respondents. 

Assignment  it>B  BuNianT  or  Cbxditobs — Omission  from  Invbntobt. 
— If  the  debtor,  in  bad  faith,  omits  some  of  his  debts  and 
property  from  the  inventory,  the  assignment  is  void. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Del 
Norte  County,  and  from  an  order  refusing  a  new  triaL 

The  facts  are  stated  in  the  opinion. 

L.  F.  Oobnm,  and  Sawyer  <t  Burnett,  for  Appellant 

Lucas  &  Miller,  for  Respondents. 

Hayne,  C. — ^This  was  an  action  against  a  constable  and 
the  sureties  on  his  oj£cial  bond  for  damages  for  the  seizure 
of  certain  personal  property  claimed  by  the  plaintiflf  as 
assignee  for  the  benefit  of  creditors  of  one  Wicktor  Ohlson. 
The  defendants  had  a  verdict  and  judgment,  and  the 
plaintiff  appeals. 

The  defendant  justified  under  two  writs  of  execution, 
one  of  which  was  in  favor  of  one  Hazletine,  and  the  other 
of  one  Hobbs.  The  proceedings  in  Hadetine's  suit  were 
ruled  out,  but  the  proceedings  in  the  Hobbs  suit  were  ad- 
mitted, and  we  think  properly  so.  The  objection  made 
to  them  is,  that  there  was  no  proof  of  the  judgment  But 
the  justice's  docket,  containing  a  minute  of  the  judg- 
ment, was  read,  and  this  was  sufficient  evidence  of  the 
judgment  (Code  Civ.  Proc,  sees.  911,  912.)  And  if 
the  constable  acted  under  execution  upon  a  valid  judgment, 
it  was  a  sufficient  justification,  and  shows  that  he  was  not 
a  trespasser.  So  far  as  this  action  is  concerned,  there- 
fore, it  does  not  matter  that  the  Hazletine  judgment  was 
ruled  out 

But  it  is  contended  that,  at  the  time  the  Hobbs  judg- 
ment was  rendered,  the  judgment  debtor  had   already 
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assigned  his  property  to  the  plaintiff;  and  this  brings  up 
the  question  of  the  validity  of  the  alignment.  It  must 
be  assumed,  in  support  of  die  verdict,  that  the  jury  found 
that  it  was  not  valid ;  and  we  are  unable  to  say,  upon  the 
record  before  us,  that  this  finding  oan  be  disturbed* 

In  the  first  place,  it  is  questionable  whether  the  pur- 
pose for  which  the  assignment  was  made  is  one  sanc- 
tioned by  law.  The  statute  provides  that  ''an  assignment 
for  the  benefit  of  creditors  is  void  against  any  creditor 
of  the  assignor  not  assenting  thereto.  ....  6.  If  it  con- 
fer upon  the  assignee  any  power  which,  if  exercised, 
might  prevent  or  delay  the  immediate  conversion  of  the 
assigned  properly  to  the  purposes  of  the  trust."  (Civ. 
Code,  sec.  3457.)  And  the  deed  of  assigmnent  provides, 
among  other  things,  that  the  assignee  shall  ''run  the  saw 
and  stave  mill  belonging  to  the  said  party  of  the  first 
part,  and  to  saw  lumber  and  staves,  employing  men  to 
do  so,  and  to  sell  the  same,  shipping  the  same  to  San 
Francisco,  or  otherwise,  as  to  the  trustee  shall  seem  best, 
and  after  paying  the  necessary  expenses  therefor,  to  ap- 
ply the  balance  of  the  receipts  arising  from  said  sales  to 
the  payment  of  all  of  the  said  debts  then  due,''  etc 

But  there  is  some  evidence  tending  to  show  that  Hobbs 
consented  to  the  assignment,  although  he  did  not  sign  the 
deed,  as  most  of  the  other  creditors  did ;  and  therefore  we 
do  not  rest  our  opinion  upon  this  ground. 

We  think,  however,  that  no  suflBcient  inventory  was 
filed.  The  statute  provides  that  the  debtor  must  file  an 
inventory  specifying  "all  the  creditors  of  the  assignor," 
and  "the  sum  owing  to  each  creditor"  (Civ.  Code,  sec 
3461) ;  and  that  unless  such  an  inventory,  or  a  specified 
substitute,  of  which  there  is  no  question  here,  be  filed,  the 
assignment  shall  be  void.  (Civ.  Code,  sec  3465.)  The 
answer  set  up  the  fact  that  the  inventory  filed  was  "false 
and  untrue,"  in  that  it  omitted  debts  due  to  Hazletine 
and  Hobbs.  The  debt  of  Hobbs  was  omitted  altogether 
from  the  inventory,  and  while  the  name  of  Hazletine 
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appears  there,  the  evidence  shows  that  part  of  the  sum 
due  to  him  was  omitted.  The  evidence  also  showed  that 
a  debt  was  due  to  Snow  and  Lane,  of  three  hundred  dol- 
lars, which  does  not  appear  on  the  invetotory.  And  the 
debtor  himself  said,  when  the  inventory  was  presented  to 
him,  "I  do  not  see  all  of  my  creditors," 

The  statute  further  provides  that  the  inventory  shall 
contain  a  list  of  all  the  property,  of  every  kind,  not  ex- 
empt from  execution,  etc  (see  sec  8461,  subd.  7) ;  and 
there  is  evidence  tending  to  show  that  some  of  the  debtor's 
property  was  omitted  from  the  list 

These  omissions  of  debts  and  property  are  not  merely 
trivial  matters,  but  are  matters  of  substance ;  and  if  it  be 
assumed  that  they  were  made  "in  good  faith,'*  it  is  open 
to  question  whether  the  assignee  can  claim  that  he  stands 
in  the  same  position  as  if  the  statute  had  been  complied 
with.  But  however  this  may  be,  it  must  be  assumed, 
from  the  verdict,  that  the  jury  did  not  believe  that  the 
omissions  were  made  in  ^od  faith;  and  we  cannot  say, 
upon  the  evidence,  that  this  finding  was  unwarranted, 
there  being  some  evidence  of  tampering  with  the  inven- 
tory after  it  was  filed,  which,  if  it  be  assumed  to  be  true, 
as  it  must  at  this  stage  of  the  proceedings,  tended  to  cast 
suspicion  over  the  whole  transaction. 

In  the  view  we  have  taken,  the  other  questions  are  im- 
material. It  is  proper  to  add,  however,  £hat  if  Hazletine 
has  a  valid  judgment,  it  might  affect  certain  questions  as 
to  the  distribution  of  the  proceeds  of  the  execution  sale, 
but  would  not  be  material  here. 

We  therefore  advise  that  the  judgment  and  order  ap- 
pealed from  be  affirmed. 

FooTB,  C,  and  Bblohsb,  0.  C,  concurred. 

The  Court. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  appealed  from  are  af- 
firmed. 


Digitized  by 


Google 


July,  1890.]  Walkerly  v.  Bacon.  187 

[No.  13018:    In  Bank.— July  31,  1890.] 
JOHN  WALKERLY,  Appellant,  v.  MARTIN  BA 

CON  ET  AL.,  EXEOUTOES,  ETC.,  RESPONDENTS. 

IfisTATEB  or  Decedents — Bill  in  Equttt  it>B  Pobtion  ojt  Claim  Re- 
jected—  Bnfobcement  of  Pabol  Trust. — Where  it  appears 
that  a  decedent  was  the  sole  devisee  of  an  estate  which  he 
received  on  distribution,  subject  to  a  parol  trust  to  pay  out 
of  the  estate  a  certain  sum  to  the  plaintifE,  and  that  a  claim 
against  the  estate  of  the  decedent  was  presented  by  the 
plaintiff  and  allowed  in  part  by  the  executors  of  the  estate, 
and  approved  by  the  Judge,  a  bill  in  equity  will  lie  against 
the  executors  to  enforce  the  trust  against  the  estate  as  to  the 
remainder  of  the  claim,  it  further  appearing  that  the  claim 
to  the  balance  of  the  demand  was  not  waived,  and  that  the 
claim  was  not  stale  nor  barred  by  the  statute  of  limitations. 
(Patebson,  J.,  dissenting.) 

Id. — ^Demand  upon  Bxecutobs — Allowance  of  Pobtion  of  Tbust 
Fund. — Such  action  cannot  be  maintained  without  a  demand 
upon  the  executors;  and  the  plaintiff  cannot  be  concluded  by 
their  allowance  of  part  of  the  trust  fund  claimed,  if  not  ac- 
cepted in  satisfaction  of  the  demand;  though  the  executors 
might  have  refused  to  allow  any  portion  of  it,  on  the  ground 
that  it  was  to  be  established  in  equity,  if  at  all. 

Id. — ITffbot  of  Allowed  Claim — ^Estoppel  of  Cbeditob  to  Sue  fob 
Pobtion  Disallowed. — ^An  allowed  claim  against  an  estate 
has  the  force  and  effect  of  a  Judgment  payable  in  due  course 
of  administration;  and  it  is  the  duty  of  a  claimant  to  file 
an  allowance  of  part  of  his  claim  in  the  court  within  thirty 
days,  to  be  paid  in  due  course  of  administration;  and  he  is 
not  estopped  by  such  action  to  sue  either  at  law  or  in  equity 
for  the  portion  disallowed. 

Equity  Jubisdiction — Consideeatzon  or  Ciboumstancbs. — ^ESqulty 
is  not  bound  to  the  strict  legal  rights  of  the  parties,  but  will 
take  into  consideration  all  the  circumstances*  In  order  to 
arrive  at  the  Justice  of  the  case. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  oouniy  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  court 

Kellogg  &  King,  B.  B.  Wallace,  and  B.  B.  Newman,  for 
Appellant 

The  plaintiff  was  compelled  to  ask  relief  in  equity  to  en- 
force the  trust  (Ountet's  Executors  v.  Ja/nes,  9  Cal.  643 ; 
Haverstick  v.  Trudel,  61  CaL  AZl\Allgief^8  Case,  65  Oal. 
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228.)  An  action  to  enforce  a  trust  against  the  represent- 
atives of  a  deceased  trustee  is  not  founded  upon  a  claim 
or  demand  against  the  estate  of  deceased.  {Myers  v.  Rein- 
stein,  67  Cal.  89 ;  OHlett  v.  Hickling,  16  Brad.  App.  392.) 
An  action  in  equity  can  as  well  be  maintained  against  the 
executors  of  a  trustee  as  against  the  trustee  in  his  life- 
time. (Lathrop  v,  Bampton,  31  Cal.  17;  89  Am.  Dec. 
141.)  Chancery  has  jurisdiction  in  cases  of  trust  {Ord 
V,  De  la  Ouerra,  18  Cal.  67 ;  Swnderson  v.  Mcintosh,  65 
Cal.  36;  Plait  v.  Oliver,  2  McLean,  267.)  Equity  will 
not  suffer  a  trust  to  fail  from  the  negligence  of  the  trustee. 
(Kidwell  V.  Brummagim,  32  Cal.  443.)  An  express  trust 
continues  until  repudiated  to  the  knowledge  of  the  cestvi 
que  trust.  {Baker  v.  Joseph,  16  Cal.  173 ;  Ord  v.  De  la 
Ouerra,  18  CaL  67 ;  Schroeder  v.  Janes,  27  Cal.  274-279 ; 
Hea/rst  v.  Pujol,  44  Cal.  230 ;  Janes  v.  Throchmorton,  57 
CaL  368 ;  Zuch  v.  Cvlp,  59  Cal.  142 ;  Broder  v.  Gonklin, 
77  Cal.  330  ;McClwre  v.  Colyear,  80  Cal.  378.)  A  demand 
was  necessary,  and  unless  the  trust  was  denied,  no  suit 
could  be  maintained.  Equity  alone  could  enforce  the  re- 
pudiated part  of  the  trust.  {Haverstich  v.  Trudel,  51  Cal. 
431,  434.)  Equity  is  not  bound  down  to  the  strict  legal 
rights  of  the  parties,  but  will  consider  all  the  circumstances, 
to  arrive  at  justice.  (Weyant  v.  Murphy,  78  Cal.  278- 
288;  Johnson  v.  San  Francisco  8av.  Union,  75  Cal.  134.) 
Equity  will  not  permit  a  fraud  upon  the  testator  of  the  de- 
cedent in  breach  of  trust  {De  Lawrencel  v.  De  Boom,  48 
CaL  486.)  The  acceptance  of  the  trust  may  be  shown  by 
paroL  (Flint  on  Trusts  and  Trustees,  sec  134.)  The 
trust  is  proved,  as  found  by  the  court  below,  and  is  beyond 
all  discussion,  as  respondents  have  not  appealed.  The  pre- 
sentation of  the  claim  was  no  waiver  of  the  right  to  sue 
in  equity  for  the  part  disallowed,  and  constitutes  no  es- 
toppel. {Meyer  v.  Executors,  2  Woods,  160 ;  Code  Civ. 
Proc.,  sees.  1496-1498.)  It  is  a  useless  and  redundant 
proceeding  to  require  suit  upon  that  part  which  was  al- 
lowed.    A  judgment  for  the  plaintiff  in  this  case  would 
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only  have  the  effect  of  an  allowance  of  the  remainder  of 
ihe  demand.     (Code  Civ.  Proc.,  sec.  1504.) 

Mastickj  Belcher  &  Mastick,  for  Eespondents, 

When  part  of  a  claim  is  allowed,  if  the  creditor  is  not 
satisfied,  he  must  sue  for  his  whole  claim,  and  cannot 
have  costs  unless  he  recovers  a  greater  amount  (Code 
Civ.  Proc,  sec.  1503.)  A  demand  cannot  be  split,  and 
if  part  of  it  is  reduced  to  judgment,  there  can  be  no  ac- 
tion for  the  remainder.  (ZirJcer  v.  Hughes,  77  CaL  235  ; 
Herriter  v.  Porter,  23  Cal.  385,  387 ;  De  la  Ouerra  v. 
Newhall,  63  Cal.  141,  147 ;  Wetmore  v.  San  Francisco,  44 
Cal.  294,  303.)  It  is  well  settled  that  a  claim  against  the 
estate  of  a  deceased  person,  when  allowed  by  the  execu- 
tor and  by  the  judge,  and  filed  with  the  clerk,  has,  as  be- 
tween the  creditor  and  the  executor,  the  force  and  effect 
of  a  judgment  {Deck's  Estate  v.  Oherke,  6  CaL  666 ; 
Estate  of  Hidden,  23  Cal.  362 ;  Estate  of  Schroeder,  46 
CaL  304,  317;  Estate  of  McKvnley,  49  CaL  152;  Estate 
of  Oletm,  74  Cal.  567.)  The  trust  properly  not  being 
identified,  the  beneficiary  becomes  a  simple  creditor,  and 
must  present  his  claim  in  the  usual  way.  {Lathrop  v. 
Bampton,  31  Cal.  17;  89  Am.  Dec.  141;  Oillespie  v. 
Wimi,  65  CaL  4:29 ;  Bowland  v.  Madden,  72  CaL  17.) 

The  CouBT. — ^This  is  a  bill  in  equity  against  the  ex- 
ecutors of  the  last  will  and  testament  of  William  Walk- 
erly,  deceased.  Decedent  was  the  sole  devisee  of  Martin 
Walkerly,  deceased,  and  as  such  received  on  distribution 
tJje  entire  estate  left  by  said  Martin,  amounting  to  about 
two  hundred  thousand  dollars.  It  is  alleged,  and  the 
court  finds,  that  he  accepted  and  received  this  estate  sub- 
ject to  a  parol  trust  to  pay  out  of  said  estate  to  the  plain- 
tiff in  this  cause  the  sum  of  ten  thousand  dollars.  William 
Walkerly  died  without  having  executed  the  trust  by 
paying  the  said  ten  thousand  dollars,  or  any  part 
thereof,  and  his  estate  passed  to  his  executors,  subject  to 
the  trust. 
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In  this  state  of  the  case,  the  plaintiff  presented  a  formal 
claim  against  the  estate  for  said  ten  thousand  dollars  Uj 
the  executors  for  allowance.  They  allowed  it  for  five 
thousand  dollars  only,  when  it  was  presented  to  the  judge 
of  the  proper  court,  and  by  him  approved  for  the  same 
amount,  and  it  now  stands  as  an  allowed  claim  for  five 
thousand  dollars  against  the  estate,  having  the  force  and 
effect  of  a  judgment  payable  in  due  course  of  administra- 
tion. 

This  bill  is  filed  to  enforce  the  trust  against  the  estate 
and  the  executors  as  to  the  remaining  five  thousand  dol- 
lars. The  court  finds  all  the  facts  in  favor  of  the  plain- 
tiff, and  specially  finds  that  the  plaintiff  did  not  intend 
to  waive  his  claim  to  the  balance  of  five  thousand  dollars 
of  his  ten-thousand-dollar  claim  by  any  of  the  acts  alleged 
in  the  complaint  and  answer  herein,  and  has  never  re- 
ceived any  money  whatever  from  the  defendants  or  the 
estate  of  William  Walkerly.  It  also  finds  that  the  claim 
is  not  barred  by  the  statute  of  limitations,  and  is  not  stale. 
It  then  finds,  "as  conclusion  of  law,  from  the  foregoing 
facts,  in  connection  vrith  the  admissions  of  the  pleadings 
herein,  that  the  acceptance  by  the  plaintiff  herein  of  the 
partial  allowance  of  the  claim  presented  to  the  defendants 
prevents  his  recovery  in  this  action,  and  that  defendants 
are  entitled  to  judgment  for  costs  herein." 

The  case  comes  up  on  the  judgment  roll.  Under  the 
admissions  of  the  pleadings  and  die  facts  found,  we  see 
no  good  reason  for  this  conclusion  of  law.  The  plaintiff 
might  have  filed  his  bill  to  declare  and  enforce  the 
entire  trust  for  the  full  sum  of  ten  thousand  dollars,  no 
part  of  the  same  having  yet  been  paid ;  but  the  executors 
having  acknowledged  it,  and,  in  conjimction  with  the 
judge  of  the  court  sitting  in  probate,  given  it  the  force 
and  effect  of  a  judgment  payable  in  due  course  of  admin- 
istration of  a  perfectly  solvent  estate  to  the  extent  of  one 
half  of  the  amount,  he  seeks  in  this  action  only  to  have 
it  declared  and  enforced  as  to  the  remaining  half.    Under 
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the  facts  found,  he  seems  entitled  to  that  relief.  Until 
demand  of  the  executors,  he  could  not  have  maintained 
his  action.  If,  upon  making  such  demand,  they  allow, 
or  even  pay  over,  a  part  of  the  trust  fund,  that  fact  will 
not  estop  him  from  claiming  the  balance,  unless  he  ac- 
cepts the  same  in  full  satisfaction  of  the  demand,  and 
the  findings  do  not  support  any  such  theory.  The  de- 
mand having  been  allowed  in  part,  it  was  the  duty  of  the 
claimant  to  file  it  in  the  court  within  thirty  days,  to  be 
paid  in  due  course  of  administration.  (Code  Civ.  Proc, 
sec*  1497.)  But  we  know  of  no  statute  which  estops  even 
a  simple  creditor  from  bringing  his  action  for  that  which 
was  disallowed  him,  simply  because  he  has  performed  a 
duty  required  of  him  by  law  in  filing  with  the  records  of 
the  estate  the  allowance  which  was  made  in  his  favor.  If 
he  would  not  be  thus  estopped  in  an  action  at  law,  why 
should  he  be  upon  a  claim  which,  if  resisted,  can  be  en- 
forced only  in  equity  t 

"Equity  is  not  bound  to  the  strict  legal  rights  of  the 
parties,  but  will  take  into  consideration  all  the  circum- 
stances, in  order  to  arrive  at  the  justice  of  the  case." 
(Johnston  v.  S.  F.  Savings  Union,  75  Cal.  184.)  In 
this  case  the  executors  might  with  propriety  have  disal- 
lowed the  entire  claim,  on  the  groimd  that  it  was  one  to 
be  established  in  equity,  if  at  all.  If  they  had  done  so, 
the  action  would  not  have  been  at  law,  as  in  the  case  of  a 
simple  creditor,  but  as  now,  in  equity,  to  enforce  the 
trust  for  the  full  amount.  They  having,  however,  allowed 
a  part  of  the  claim,  it  is  sought  to  enforce  all  thot  it  re- 
mains necessary  to  enforce  to  protect  the  rights  of  the 
plaintiff  in  the  only  place  where  it  could  be  done, — ^a 
court  of  equity.  We  think  he  has  the  same  right  to  re- 
lief as  to  this  part  that  he  would  have  had  as  to  the 
whole,  if  his  claim  had  been  rejected  in  toto,  and  in  such 
case  there  can  be  no  question  that  under  these  findings 
he  would  have  been  entitled  to  judgment  and  decree  in 
his  favor. 
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Judgment  reversed,  and  cause  remanded,  with  instrue- 
tions  to  enter  judgment  on  the  findings  in  favor  of  the 
plaintiff  as  prayed. 

Patbbson,  J.,  dissenting. — 1  dissent  An  entire  de- 
mand cannot  be  thus  split  up  into  several  causes  of  ac- 
tion. The  claim  allowed  and  filed  for  five  thousand  dol- 
lars has  the  force  of  a  judgment  {Estate  of  Olenn,  74 
Cal.  667),  and  is  a  bar  to  this  action  for  the  balance. 
(Zirher  v.  Hughes,  77  Cal.  235 ;  Code  Civ.  Proa,  sec. 
1508.) 


[No.  18203.    In  Bank.— July  81,  1890.] 

C.  W.  PENDLETON  et  al..  Respondents,  v.  J.  A. 
CLINE  ET  AL.,  Appellants. 

AonoN  it)B  Sebvtces — Abstract  of  Ttcle — Impbofeb  Cou  ntebglaim 
— ^Remote  Damages — EiViDENCB. — In  an  action  to  recover  for 
serrlces  in  making  an  abstract  of  title,  a  counterclaim  for 
damges  for  failure  to  make  the  abstract  in  time,  alleging 
that  had  the  abstract  been  made  in  the  time  agreed  the  de- 
fendants would  have  been  able  to  borrow  money  on  their 
property,  and  would  have  been  able  with  such  money  to  pur- 
chase other  lands  for  which  they  had  been  negotiating,  which 
latter  land  subsequently  increased  in  value  in  a  specified  sum 
over  and  above  what  they  could  have  purchased  it  for,  which 
sum  was  alleged  as  damages,  is  defective  both  in  form  and 
substance,  the  damages  being  too  remote  to  be  recovered,  and 
the  court  may  properly  exclude  all  evidence  relating  thereto. 

Id. — Quantum  Mebuit  —  Answer  Alleoinq  Special  Contbaot  — 
BuBDEN  of  Proof. — In  an  action  upon  a  quantum,  meruit  for 
services  rendered,  where  the  answer  denies  only  the  reason- 
able value  of  the  services,  and  alleges  that  the  work  was 
done  under  a  special  contract  as  to  time  and  price,  and  for  a 
less  sum  than  is  claimed  by  plaintifE,  the  burden  of  proof  is 
upon  the  defendant  to  show  by  a  preponderance  of  evidence 
that  the  work  was  done  under  the  express  contract  alleged; 
and  if  the  evidence  is  equally  balanced  on  that  point,  the 
plaintifE  may  recover  what  is  proven  to  be  the  reasonable 
value  of  the  services. 

Id. — Cebtifioate  of  Pabtnebshif — Pibm  Name  Disclosing  Sub- 
names  OF  Partners — Construction  of  Code. — ^A  firm  name 
composed  of  the  surnames  of  all  the  partners  is  a  "designa- 
tion showing  the  names  of  the  persons  interested  aa  part- 
ners," and  not  a  "fictitious  name,"  within  the  meaning  of 
section  2466  of  the  Civil  Code;  and  no  certificate  stating  the 
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Tiames  in  full  of  all  the  members  of  the  partnership  is  re- 
quired to  he  filed  or  published  in  such  case,  before  an  action 
can  be  maintained  for  services  rendered  by  the  partnership. 
(WoBKS,  J.,  dissenting.) 

Appeat.  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  T.  Williams,  for  Appellants. 

Dupuy  &  Berdley,  and  0.  0.  Hamilton,  for  Bespondents. 

Fox,  J. — This  was  an  action  to  recover  $302  for  ser- 
vices in  making  an  abstract  of  title.  The  defendants 
put  in  a  counterclaim  for  $6,000  damages,  alleged  to 
have  been  sustained  by  reason  of  the  fact  that  the  ab- 
stract was  not  made  in  time.  The  jury  found  a  verdict 
in  favor  of  the  plaintiffs  for  $250,  and  the  defendants 
appeal. 

1.  The  facts  stated  in  the  counterclaim  are,  in  sub- 
stance, that  if  the  plaintiffs  had  made  the  abstract  in 
time,  the  defendants  would  have  been  able  to  borrow 
money  on  their  property,  and  would  have  been  able  with 
such  money  to  purchase  other  lands  for  which  they  had 
been  negotiating,  which  latter  land  was  subsequently  in- 
creased in  value  in  the  sum  of  six  thousand  dollars  over 
and  above  what  they  could  have  purchased  it  for.  The 
counterclaim  is  defective  both  in  form  and  substance.  The 
damages  claimed  are  too  remote,  and  the  court  properly 
excluded  all  evidence  relating  thereto. 

2.  The  plaintiffs,  whose  names  are  C.  W.  Pendleton 
and  W.  J.  Williams,  were  partners,  doing  business  under 
the  firm  name  of  Pendleton  &  Williams.  They  have 
never  published  any  certificate  of  copartnership;  and  it 
is  contended  that  this  prevents  their  recovery  in  this 
action. 

Section  2466  of  the  Civil  Code  provides  that  "every 
partaership   transacting  business  in  the  state  under   a 
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fictitious  name,  or  a  designation  not  shelving  the  names  of 
the  persons  interested  as  partners  in  such  business,  must 
file  with  the  clerk  of  the  county  in  which  its  principal 
place  of  business  is  situated  a  certificate  stating  the 
names,  in  full,  of  all  the  members  of  such  partnership, 
and  their  places  of  residence,  and  publish  the  same," 
etc 

We  do  not  think  that  the  case  before  us  falls  within 
this  provision.  The  name  of  one  partner  was  Pendleton, 
and  that  of  the  other  Williams.  The  firm  name  of  Pen- 
dleton &  Williams,  therefore,  was  certainly  not  fictitious. 
It  was  true  as  far  as  it  went  The  only  thing  that  can 
be  said  is,  that  it  did  not  go  far  enough ;  that  it  was  not 
a  ^^designation  showing  the  names  of  the  persons  inter- 
ested as  partners."  But  we  think  that  if  the  legislature 
had  meant  so  unusual  a  thing  as  a  firm  name  showing 
the  full  names  of  all  the  partners,  it  would  have  been 
more  natural  to  have  said  so  explicitly, — ^just  as  it  did 
do  in  speaking  of  the  names  to  be  inserted  in  the  certifi- 
cate. The  reason  of  the  provision,  doubtless,  was  to 
enable  persons  dealing  with  the  firm  to  know  whom  to 
hold  responsible, — ^whom  to  proceed  against  And  for 
all  practical  purposes  this  reason  is  satisfied  by  informa- 
tion as  to  the  surnames  of  the  partners.  If,  for  example, 
a  man  desires  to  sue  the  members  of  a  partnership,  whose 
firm  name  informs  him  that  the  partners  are  a  man 
named  Williams  and  a  man  named  Pendleton,  it  would 
be  a  matter  of  little  difficulty  for  him  to  ascertain  what 
the  initials  of  those  persons  are.  "No  one  would  pay 
much  attention  to  him  if  he  should  say  that  he  might 
be  led  into  error  in  such  a  case.  The  inquiry  would  be 
too  easy.  It  was  not  intended  to  relieve  persona  deal- 
ing widi  a  partnership  of  all  possible  exertion  or  fatigue. 
For  all  practical  purposes,  the  information  mentioned 
would  be  sufficient  The  reason  of  the  provision,  there- 
fore, is  satisfied  by  the  construction  which  we  give  to  it 
The  opposite  construction  is  not  required  by  the  lan- 
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goage,  and  would  put  an  unnecessary  dog  upon  business 
transactions. 

We  have  heard  it  suggested  that  the  persons  dealing 
with  the  partnership  would  not  know  that  tfie  names  stated 
in  the  designation  of  the  firm  were  the  true  names  of  the 
partners ;  that  is  to  say,  in  the  case  before  us,  it  would 
not  be  known  that  Williams  was  the  real  name  of  the  one 
or  Pendleton  of  the  other.  But  this  argument  proves  too 
much.  It  would  apply,  no  matter  how  fully  the  names 
of  the  partners  were  stated  in  the  firm  name.  If,  for 
instance,  the  real  names  of  the  partners  here  were  Charles 
William  Pendleton  and  Walter  James  Williams,  and  the 
firm  name  was  Charles  William  Pendleton  and  Walter 
James  Williams,  it  might  still  be  said  that  persons  deal- 
ing with  the  firm  would  not  know  whether  these  were  the 
real  names,  no  certificate  would  be  required.  This  argu- 
ment, therefore,  does  not  change  our  conclusion. 

Nor  is  there  any  opposition  or  contrast  between  the 
phrase  **a  fictitious  name,"  and  the  phrase  "a  designa- 
tion not  showing  the  names  of  the  persons  interested." 
The  latter  is  supplementary  to  the  former.  For  instance, 
if  in  the  case  before  us  Pendleton  or  Williams  was  not 
the  real  name  of  either  partner,  the  firm  name  would  be 
fictitious.  But  if  such  names  were  the  true  names  of  the 
partners,  and  the  firm  name  was  Pendleton  &  Co.,  it 
would  not  be  fictitious,  but  would  be  a  designation  not 
showing  the  names  of  all  the  persons  interested  as 
partners. 

8.  The  action  is  upon  a  qtumtvm  meruit.  The  com- 
plaint alleged  a  request,  the  rendition  of  the  services, 
their  reasonable  value,  and  the  refusal  to  pay.  The  an- 
swer admitted  the  request  and  the  service,  but  denied 
the  reasonable  value,  and  was  silent  on  the  subject  of 
non-payment,  thus  admitting  that  allegation  of  the  com- 
plaint    The  only  issue  it  tendered  on  the  allegations  of 

the  complaint  was  as  to  the  reasonable  value.     But  the 
Ljuulv.  Cai- — 10 
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answer  also  affirmatively  tendered  another  issue,  by  al- 
leging that  the  work  was  done  under  special  contract,  both 
as  to  time  and  as  to  price,  the  latter  being  alleged  to  be 
a  sum  less  than  the  amount  claimed  by  plaintiffs,  or  re- 
covered in  the  action. 

The  court  instructed  the  jury  that  the  burden  was 
upon  the  defendant  to  prove  by  a  preponderance  of  evi- 
dence that  the  plaintiff  had  done  the  work  under  an  ex- 
press contract,  and  that  if  the  evidence  was  equally  bal- 
anced upon  this  point  they  should  find  for  the  plaintiffs 
in  such  sum  as  they  found  the  work  to  be  reasonably  worth. 
This  instruction  is  assigned  as  error. 

Under  the  pleadings  and  the  issues  as  they  were 
framed  in  this  case,  we  think  the  instruction  was  right. 
The  case  was  unlike  that  of  8coU  v.  Woodj  81  Oal.  404. 
In  that  case  the  plaintiff  himself  pleaded  and  relied  upon 
an  express  contract  as  to  price,  made  before  the  incep- 
tion of  the  work,  and  under  which  he  alleged  that  all 
service  was  rendered.  The  defendant  admitted  the  special 
contract  as  pleaded  by  plaintiff,  and  that  the  work  com- 
menced under  that  contract,  and  at  the  monthly  salary 
therein  agreed  upon,  but  allied  that  at  a  subsequent  pe- 
riod a  new  contract  was  made,  by  which  the  monthly 
salary  was  reduced  from  and  after  the  date  thereof.  A 
divided  court  held  that  the  burden  of  proof  in  that  case 
remained  with  the  plaintiff  to  show  that  the  service  con- 
tinued throughout  tho  employment  to  be  at  the  salary 
fixed  by  the  original  contract  In  other  words,  to  show 
that  the  service,  which  continued  through  many  years, 
having  commenced,  and  being  alleged  to  have  continued 
under  an  express  contract  as  to  price,  must  be  so  proved. 
We  are  not  disposed  to  carry  the  doctrine  further  than 
it  was  carried  in  that  case.  In  this  case,  the  first  and 
only  issue  tendered  as  to  special  or  express  contract  in 
regard  to  price  was  tendered  by  the  defendant,  and  we 
agree  with  the  court  below  that  the  burden  of  proving  it 
was  on  the  defendant. 

Judgment  and  order  affirmed. 
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Thornton,    J.,    Shabpstein,    J.,    MoFabland,    J., 
f^EATTT,  C.  J.,  and  Patekson,  J.  concurred. 

Works,  J.,  dissenting. — I  dissent  The  firm  name  of 
the  plaintiffs  was  a  "designation  not  showing  the  names 
of  the  persons  interested  as  partners."  Pendleton  and 
Williams  were  not  the  names,  but  only  a  part  of  their 
names.  The  intent  of  the  statute  is,  that  the  true  names 
of  the  members  of  a  copartnership  shall  be  given,  so  that 
parties  contracting  with  them  may  know  to  whom  thej 
are  giving  credit  Such  a  statute  should  be  so  con 
strued  as  to  give  it  full  effect.  The  requirement  that, 
notice  shall  be  given  showing  their  names  when  they  are 
not  shown  by  the  firm  name  is  reasonable  and  just. 
Beside,  such  a  construction  of  the  statute  will  or  may 
lead  to  great  abuse.  Why  may  not  Jones  &  Jones,  or 
anybody  else,  do  business  under  the  firm  name  of  Smith 
&  Smith,  if  such  a  construction  is  to  prevail,  and 
thereby  conceal  their  true  names  and  identity  as  affect- 
ually  as  by  using  the  firm  name  of  Jones  &  Co.  if  there 
are  a  number  of  partners  ?  If  this  were  done,  under  the 
foregoing  opinion  there  would  be  no  remedy  for  the  un- 
fortunate individual  who  might  contract  with  irrespon- 
sible Jones  &  Jones,  believing  they  were  Smith  &  Smith, 
who  are  known  to  be  responsible.  On  the  other  hand, 
if  sudi  a  partnership  is  required  to  publish  notice  giving 
their  true  names,  and  in  sudi  notice  give  the  names  falsely, 
they  may  be  held  responsible.  Again,  suppose  the  firm 
name  is  correctly  given  as  Smith  &  Smith.  There  may 
he  a  hundred  Smiths  in  the  same  locality  some  perfectly 
good  and  reliable  pecuniarily,  and  others  worthless.  In 
such  a  case,  their  names  are  necessary  in  order  to  con- 
tract with  them  intelligently.  There  is  nothing  burden- 
some in  this  statute,  and  its  beneficial  effects  should 
not  be  frittered  away  by  a  narrow  construction  of  its  pro- 
viaionfl. 
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[No.  11531.    In  Bank.— July  81.  1890.] 

PIERRE  PRIET  et  al.,  Respondents,  v.  JAMES  DE 
LA  MONTANYA,  et  al.,  Appellants. 

Official  Bond  of  Treasures — ^Liabilitt  of  Sureties — ^BIibafpbd- 
PRiATioN  OF  Funds — Iix£oal  Payment  under  Dupont  Street 
Improvement  Act  —  Rights  of  Lessee  under  Substituted 
Warrant. — Where  the  treasurer  of  the  city  and  county  of 
San  Francisco,  in  violation  of  his  official  duty,  paid  a  war- 
rant illegally  presented  by  the  owner  of  a  lot  taken  for  the 
improvement  of  Dupont  Street  under  the  act  approved  March 
23,  187G,  after  another  warrant  payable  to  the  owner  or  own- 
ers of  the  same  lot  had  been  substituted  therefor  by  the 
street  commissioners,  upon  discovery  that  another  person 
owned  a  leasehold  interest  in  the  lot,  and  such  payment  was 
made  out  of  money  which  the  treasurer  had  set  apart  for 
payment  of  the  substituted  warrant,  such  illegal  payment 
was  a  misappropriation  of  the  fund  so  set  apart,  for  which 
the  sureties  on  his  official  bond  for  the  term  in  which  the 
payment  was  made  are  liable  to  the  owner  of  the  leasehold 
Interest  for  any  deficiency  in  payment  therefor  caused  by 
exhaustion  of  the  street  fund. 

Id. — Exhaustion  of  Street  Fund  During  Seoond  Term. — ^The  fact 
that  the  street  fund  was  exhausted  during  the  second  term 
of  the  treasurer  does  not  relieve  the  sureties  on  his  official 
bond  from  liability  for  misappropriation  of  the  fund  specially 
appropriated  to  the  payment  of  such  substituted  warrant  dur^ 
ing  the  first  term.  It  not  appearing  that  the  amount  was 
made  good  by  the  treasurer,  or  that  there  was  any  misappro- 
priation of  funds  during  the  second  term  for  which  hia  sure- 
ties for  that  term  could  be  made  liable. 

Id. — ^Law  of  Case. — The  decision  on  a  former  appeal,  in  an  action 
by  the  same  plaintlfF  against  the  treasurer  to  compel  pay- 
ment of  the  substituted  warrant,  is  the  law  of  the  case  upon 
appeal  In  a  second  action  by  the  same  plaintiff  against  the 
sureties  on  his  official  bond  to  compel  payment  of  the  de- 
ficiency. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  de- 
nying a  new  triaL 

The  facts  are  as  follows :  Defendant  Hubert  was  treas- 
urer of  the  city  and  county  of  San  Francisco  from  De- 
cember 6,  1875,  until  December  6,  1877,  and  before  en- 
tering upon  the  discharge  of  his  official  duties  gave  the 
bond  in  suit,  upon  which  his  co-defendants  are  sureties. 
Upon  the  expiration  of  his  term  of  office  he  succeeded 
liimself  by  re-election. 
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Under  the  provisions  of  an  act  entitled  "An  act  to 
authorize  the  widening  of  Dupont  Street,  in  the  city  and 
county  of  San  Francisco/'  approved  March  23,  1870 
(Stats.  18T6-T6,  p.  443),  he,  as  such  treasurer,  received 
from  the  sale  of  Dupont  Street  bonds  the  sum  of  $966,950 
to  the  credit  of  the  Dupont  Street  fund.  A  lot  on  Du- 
pont Street,  belonging  to  one  David  Hunter,  in  which 
plaintiflFs  had  a  leasehold  interest,  was,  pursuant  to  tho 
act,  taken  for  the  improvement  of  the  street,  and  the 
board  of  commissioners  awarded  the  sum  of  $10,932,  a.s 
damages  for  the  taking  of  the  lot,  to  David  Hunter,  as 
owner;  and  on  April  20,  1877,  issued  to  him,  in  his 
favor,  a  warrant,  numbered  92,  for  the  amount  Hunter, 
seven  days  thereafter,  indorsed  these  words,  'Tleceived 
payment  David  Hunter,'^  upon  the  warrant,  and  deliv- 
ered it  to  Henry  S.  Tibbey,  the  secretary  of  the  board  of 
commissioners.  At  the  time  the  warrant  was  issued,  the 
board  was  unaware  of  the  interest  of  plaintiffs  in  the  lot, 
but  subsequently,  on  July  9,  1877,  having  discovered 
plaintiffs'  claim  of  interest  therein,  it  drew  another  war- 
rant, numbered  114,  for  the  same  amount,  payable  to 
"the  owner  or  owners''  of  the  lot  taken,  and  in  com- 
pliance with  section  16  of  the  act  of  March  23,  1876, 
deposited  the  same  with  the  county  clerk,  and  notified  de- 
fendant Hubert,  as  treasurer.  Both  warrants  were  pay- 
able out  of  the  Dupont  Street  fund.  The  first  warrant, 
No.  92,  was  afterwards  illegally  presented  at  the  treas- 
urer's office  by  Tibbey,  and  illegally  paid  to  him  by  a 
deputy  of  the  treasurer.  The  plaintiffs,  in  order  to  have 
determined  the  proportion  of  the  amount  so  awarded 
that  they  were  entitled  to  under  said  section  16  of  the 
act,  brought  an  action  against  Hubert,  as  treasurer,  T. 
H.  Reynolds,  as  county  clerk,  and  David  Hunter,  and 
prosecuted  the  same  to  final  judgment,  which  was  entered 
on  the  fifth  day  of  January,  1883,  in  accordance  with  the 
decision  of  this  court  rendered  therein  on  appeal  (Priet 
V.  Hubert,  62  Cal.  9),  in  which  decision  it  was  also  deter- 
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mined  that  the  payment  of  warrant  No.  92  was  no  de- 
fense to  the  payment  of  warrant  No.  114.  On  the  day 
after  judgment  was  entered,  the  then  treasurer  paid  on 
warrant  No.  114  the  sum  of  eighteen  hundred  dollars, 
being  all  that  remained  in  the  Dupont  Street  fund. 
This  amount  was  divided  pro  rata  between  plaintiffs  and 
Hunter, — the  former  receiving  the  sum  of  $178,  and  the 
latter  the  remainder,  leaving  the  sum  of  $1,472,  with  in- 
terest thereon,  together  with  $100  as  costs  in  that  action, 
due  the  plaintiffs,  to  recover  which  this  action  was 
brought  against  Hubert  and  his  sureties.  Plaintiffs  had 
judgment,  from  which^  and  an  order  denying  a  new  trial, 
they  appeal 

Masiicle,  Belcher  &  Mastick,  for  Appellants. 

D.  E.  Whitiemore^  for  Eespondents. 

Fox,  J. — ^After  a  careful  re-examination  of  fliis  case 
in  Bank,  we  are  satisfied  that  inasmuch  as  this  court  did 
decide  in  Priet  v.  Hubert,  62  Cal.  17,  that  the  treasurer 
paid  to  Tibbey,  on  warrant  No.  92,  in  "violation  of  his 
official  duty,  and  with  full  knowledge  that  92  represented 
the  amount  of  damages  allowed  for  the  property  to  which 
the  present  plaintiff  asserted  a  claim,  and  that  he  paid 
92  with  the  money  which  he  himself  had  set  apart  for 
the  payment  of  114,  then  on  deposit  with  the  county 
clerk  to  await  the  determination  of  this  action,"  and  that 
such  payment  was  "no  more  a  payment  lo  Hunter  than 
would  have  been  a  payment  of  the  sum  to  a  stranger,  or 
an  appropriation  of  it  by  the  treasurer  himself,"  which 
decision  is  res  adjvdicaia,  and  has  become  the  law  of  the 
case  as  to  that  payment,  as  against  the  defendant  Hu- 
bert; and  inasmuch  as  such  payment  was  a  misappropri- 
ation of  the  fimd  for  which  the  sureties  would  be  liable 
if  the  amount  was  not  made  good  by  the  treasurer  him- 
self, and  there  is  no  proof  that  he  ever  did  make  it  good, 
nor  any  proof  or  allegation  that  there  was  any  misappnr 
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priation  of  the  funds  of  the  treasury  during  Hubert's  sec- 
ond term  in  the  office  of  treasurer,  there  is  no  ground  for 
disturbing  the  judgment  of  the  court  below  in  this  casa 

It  is  therefore  ordered  that  the  judgment  and  order  ap- 
pealed from  be  affirmed. 

Shaspstetn^    J.,    THOBirroNy    X,    MoFaslabb,    J., 
BsATTY,   0.  J*,  and  Patebson,  J.^  concurred. 


Na  18696.    In  Bank.-nlul7  81,  1890.] 

Lf  THE  Matteb  of  the  Estate  op  LUIS  ANTONIO 
ARGUELLO,  Deceased. 

Qbosb  to  Scll  Rxal  Estate  or  Decedent — Suffioienot  or  Pfen- 
noir. — It  Is  settled  that  a  substantial  compliance  with  sec- 
tion 1537  of  the  Code  of  Giyil  Procedure  Is  sufficient  in  a 
petition  for  an  order  to  sell  real  property  belonging  to  the 
estate  of  a  decedent 

Id. — Obdsb  Remedtino  DEraor  in  Petition. — ^The  neglect  to  state, 
in  a  petition  for  an  order  directing  the  sale  of  real  property 
belonging  to  the  estate  of  a  decedent,  whether  the  property 
was  separate  or  community  property  is  remedied  by  the  fact 
that  it  Is  stated  in  the  order  directing  the  sale  that  the  prop- 
erty was  separate  property. 

ID. — Findings  upon  Oboeb  of  Sale.— Whether  flndings  are  neces- 
sary upon  probate  orders  of  sale,  qwrre. 

Id. — Waives  of  Findings  —  Pbesumftion  on  Appeal. — ^Assuming 
that  the  rules  in  reference  to  findings  apply  to  probate  orders 
of  sale,  yet  the  party  alleging  error  in  the  failure  of  the 
court  below  to  make  such  findings  must  afflrmatiyely  show, 
by  the  record,  that  the  findings  were  not  waived*  otherwise 
the  intendment  in  the  supreme  court,  which  is  always  in 
support  of  the  Judgment,  must  be  that  they  were  waived. 

Id. — Joint  Petition  bt  Cbeditob  and  Administbatob. — It  is  im- 
material whether  a  creditor  has  the  right  to  petition  for  the 
sale  of  real  property  belonging  to  the  estate  of  a  decedent, 
if  the  administrator  Joins  in  the  petition. 

Id. — Statute  of  Limitations — ^Allowed  Claim. — ^The  statute  of 
limitations  does  not  run  while  the  administration  is  pending 
and  unsettled,  as  to  a  claim  against  the  estate  which  has 
been  allowed,  so  as  to  disqualify  the  creditor  from  petition- 
ing for  an  order  of  sale. 

Id. — ^Laoheb  of  Cbeditob— Bzousb  fob  Uelat — Discbbtion  of  Pbo- 
bate  Coubt.— Laches  will  in  some  cases  defeat  a  creditor's 
petition  for  sale  of  property  of  the  estate,  and  the  probate 
court  has  discretionary  power  to  deny  a  creditor's  petition 
for  the  sale  of  real  property,  when  there  has  been  unreason- 
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able  delay  without  circumstances  to  excuse  it;  but  where  the 
court  finds  that  the  delay  was  excusable,  its  decision  in 
allowing  the  petition  will  not  be  reversed  unless  it  appears 
that  the  court  below  has  abused  its  discretion. 

Appeal  from  an  order  of  the  Superior  Court  of  San 
Diego  County  directing  the  sale  of  certain  real  property 
of  an  estate. 

The  facts  are  stated  in  the  opinion  of  the  courL 

CoUier,  Hammcxh  <6  Mvlford,  for  Appellants. 

Hendrick  &  YotmJcm,  for  Bespondent 

MoFabxand,  J. — This  is  an  appeal  from  an  order  di- 
recting the  sale  of  certain  real  property  of  the  estate,  upon 
the  petition  of  E,  W.  Morse,  a  creditor. 

1.  Appellants  contend  that  the  petition  is  fatally  de- 
fective, because  it  does  not  contain  the  matters  required 
to  be  stated  therein  by  section  1537  of  the  Code  of  Civil 
Procedure. 

It  has  been  settled  here  that  a  substantial  compliance 
with  that  section  is  sufficient.  (Stuart  v.  Allen,  16  Cal. 
601;  Richardson  v.  Biutler,  82  Cal.  174.)  But  it  would 
not  be  necessary  for  respondent  to  invoke  that  rule  in 
the  case  at  bar,  because  the  petition  here  is  very  full,  and 
seems  to  cover  every  particular  mentioned  in  the  code, 
except  one, — it  neglects  to  state  whether  the  real  property 
was  separate  or  community.  But  that  defect  is  remedied 
by  the  fact  that  it  is  stated  in  the  order  directing  the 
sale  that  the  property  was  separate  property.  (The  point 
originally  made  in  appellants'  brief,  that  the  petition  was 
not  verified,  has  since  been  met  by  a  stipulation  mending 
the  record.) 

2.  It  is  contended  that  the  order  cannot  stand,  because 
there  were  no  findings. 

It  has  never  been  definitely  determined  here  that 
findings  were  necessary  in  probate  orders  like  the 
one  involved  in  this  case.     In  Estate  of  Sanderson,  74 
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CaL  201y  some  doubt  on  the  subject  was  intimated.  In 
Estate  of  Crosby,  56  Cal.  674,  where  there  were  find- 
ings, the  point  was  made  by  counsel  that  findings  on  an 
order  in  probate  for  the  sale  of  property  were  not 
authorized  by  the  code,  and  this  court  merely  said  that 
findings  were  '^proper/'  But  assuming  that  the  rule 
about  findings  applies  to  probate  orders  in  like  manner 
as  to  an  ordinary  civil  action  tried  without  a  jury,  still 
appellants  are  in  no  position  to  make  the  point>  because 
the  record  does  not  show  that  findings  were  not  waived, 
and  therefore  does  not  show  any  error, — a  thing  which 
an  appellant  must  always  do  afiirmatively  before  he  can 
expect  to  have  a  judgment  reversed.  The  code  does  not 
unconditionally  require  findings;  it  requires  them  only 
when  they  have  not  been  waived  by  one  or  more  of  the 
several  methods  therein  mentioned.  (Code  Civ.  Proc., 
see.  634.)  And  as  was  said  in  MuLcdhy  v.  Glazier,  61 
CaL  627:  "A  party,  therefore,  who  comes  here  to  say 
that  the  court  below  committed  an  error  in  failing  to 
find  the  facts  must,  by  bill  of  exceptions  or  some  other 
similar  and  appropriate  method,  make  it  affirmatively 
appear  by  the  record  that  no  waiver  of  fiiidings  had  in 
fact  occurred  in  the  court  below;  otherwise,  the  intend- 
ment here  must  go  to  the  support  and  not  to  overthrow 
the  judgment  therein.''  This  rule  has  since  been  ap- 
proved and  reasserted.  (See  Reynolds  v.  Brumagin,  64 
CaL  268;  Estate  of  Sanderson,  74  CaL  201;  CampbeU  v. 
Cobum,  77  Cal.  37.) 

We  think  that  it  sufficiently  appears  that  the  respond- 
ent, as  creditor,  had  the  right  to  petition  for  the  sale; 
but  it  is  not  necessary  to  discuss  that  pomt,  because  the 
administrator  joins  in  the  petition. 

3.  The  statute  of  limitations  does  not  run  while  the 
administration  is  pending  and  unsettled,  as  to  a  claim 
against  the  estate  which  has  been  allowed.  (Estate  of 
Schroeder,  46  CaL  312.) 

As  to  the  contention  that  the  petition  should  fail  on 
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account  of  the  delay  in  asking  for  the  order  of  sale^  it 
may  be  said  that  laches  will,  no  doubt,  in  some  cases,  de- 
feat a  creditor's  application  for  the  sale  of  property  of 
the  estate.  The  rule,  however,  goes  only  to  this  extent: 
that  a  probate  court  has  a  discretionary  power  to  deny 
a  petition  for  the  sale  of  real  property  when  there  has 
been  unreasonable  delay  without  circumstances  to  excuse 
it  (Estate  of  Crosby,  55  CaL  580,  and  cases  there  cited.) 
In  the  case  at  bar  the  petition  shows  that  an  adminis- 
trator was  first  appointed  in  November,  1869;  that  re- 
spondent's claim  against  the  estate  was  allowed  in  June, 
1870 ;  that  in  1869  the  administrator  filed  a  petition  for 
the  sale  of  the  real  property,  to  pay  charges,  expenses, 
and  claims ;  that,  no  order  of  sale  having  been  made,  the 
respondent,  on  July  1,  1872,  filed  his  petition  for  such 
sale,  and  that  the  same  is  still  pending;  that  the  court 
postponed  action  on  said  petition,  on  the  ground  that  the 
interest  of  the  deceased  in  the  lands  sought  to  be  sold 
was  too  uncertain  to  justify  a  sale  under  the  circum- 
stances then  existing;  that  said  interest  was  undivided, 
and  held  in  common  with  other  heirs  of  one  Santiago 
Arguello,  deceased,  which  still  belonged  to  the  estate  of 
the  latter;  that  the  lands  had  never  been  surveyed  or  set 
ojBf  in  partition,  and  were  subject  to  the  debts,  expenses, 
and  charges  of  said  estate  of  Santiago;  that  this  condi- 
tion of  affairs  continued  until  1886;  that  shortly  after 
the  latter  date  the  administrator  had  a  petition  for  sale 
prepared  by  his  attorneys,  which  was  destroyed  by  the 
burning  of  their  office;  that  there  had  been  a  change  of 
administrators,  and  that  these  and  other  considerations 
caused  the  delay.  The  present  petition  was  filed  in  June, 
1889.  Under  these  circumstances,  we  cannot  say  that  the 
court  below  abused  its  discretion  in  holding  that  the  delay 
was  excusable. 

The  order  appealed  from  is  affirmed. 

Works,  J.,  Sharpstein,  J.,  Fox,  J.,  Thornton,  J., 
and  Patebson,  J.,  concurred. 
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[No.  12675.    Department  Two.— August  1,  1890.] 

A*  T.  SPOTTS,  Administratob,  etc.,  Appellant*  v. 
MARY  HANLEY  et  al.,  Respondent. 

New-trial  Statement  —  Insufficiency  or  ESvidence  —  Specifica- 
tions.— Specifications  In  a  statement  on  motion  for  new 
trial,  of  particulars  of  the  Insufficiency  of  the  evidence  to 
sustain  the  decision  of  the  trial  court,  which  do  not  purport 
to  state  wherein  In  any  particular  the  evidence  Is  insufficient 
to  sustain  or  justify  the  decision,  but  merely  state  that  there 
was  no  evidence  to  sustain  or  justify  certain  findings  by  numbers, 
or  whieh  stand  alone  as  mere  wtateiuents  as  to  what  the  evidence 
shows,  or  as  to  what  It  was  upon  the  trial,  without  being 
Joined  to  a  proper  specification,  are  insufficient,  under  section 
659  of  the  Code  of  Civil  Procedure. 
Van  Ness  Ordinance  —  Actual  Possession  —  Usuai.  Indicia  of 
Ownership  —  Questions  of  Fact  —  Province  of  Jury  and 
Ck)URT. — In  determining  the  existence  or  non-existence  of 
posaessio  pedis  necessary  to  confer  title  to  land  in  San  Fran- 
cisco, under  the  Van  Ness  ordinance,  it  is  the  peculiar  prov- 
ince of  a  Jury,  under  proper  instructions  of  the  court,  to 
decide  whether  or  not  the  acts  of  dominion  relied  on.  con- 
sidering the  size  of  the  tract,  its  peculiar  condition,  and  ap- 
propriate use,  were  of  such  a  character  as  usually  accom- 
pany the  ownership  of  lands  similarly  situated,  and  the 
court,  when  sitting  without  a  Jury,  should  decide  the  same 
questions  of  fact  upon  the  same  basis. 

Id.— WfeAT  Constitutes  Possessio  Pedis — ^Exclusive  CoNTBOir- 
Defined  Boundaries — Inclosure  not  Required. — ^The  posses- 
sion which  the  law  rcQuires  to  show  a  possessio  pedis  is  the 
subjection  of  the  land  claimed  to  the  will  of  the  claimant, 
consisting  in  doing  as  he  wishes  with  the  land,  and  excluding 
others  therefrom;  and  an  actual  and  open  occupation  of  a 
tract  of  land  marked  out  by  and  within  visible  and  defined 
boundaries,  and  a  subjection  of  such  land  to  the  dominion 
of  the  occupant,  to  the  exclusion  of  all  others.  Is  sufficient 
to  show  a  possessio  pedis,  which,  if  continued  long  enough, 
will  satisfy  the  requirements  of  the  law,  and  establish  title, 
under  the  Van  Ness  ordinance,  whether  there  be  an  inclosure 
or  not 

Possession  of  Administrator — ^Privitt — ^Rights  of  Heirs — ^Eject- 
ment—  Conveyance  before  Distribution. — ^The  administra- 
tor's possession  and  title  to  land  is  not  adverse  to  the  heir, 
but  the  administrator  is  in  privity  with  and  represents  both 
heirs  and  creditors;  and  so  far  as  any  but  creditors  are  con- 
cerned, the  heir  in  whom  the  title  vests,  subject  only  to  the 
right  of  the  administrator  to  dispose  of  the  land  to  pay  debts, 
has  the  right  to  the  title  and  possession,  and  the  right  to 
maintain  an  action  and  recover  possession,  as  against  any 
one  except  the  administrator,  and  may  convey  his  title  and 
right  of  possession  while  the  estate  remains  undistributed. 

Id. — ^Ejectment  by  Administrator  —  Estoppel  of  Judgment- 
Rights  OF  Vendees  of  Heir. — A  Judgment  in  ejectment  re- 
covered by  or  against  an  administrator  is  an  estoppel  in 
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favor  of  or  against  the  heir  and  those  claiming  under  him; 
and  a  Judgment  recovered  in  such  action  hy  the  adminis- 
trator inures  to  the  benefit  of  those  to  whom  the  sole  heir 
had  conveyed  prior  to  the  recovery  of  such  Judgment 

Afpsal — Failubb  to  Find  on  Material  Issue — ^Decision  against 
Law. — ^The  fact  that  there  is  no  finding  upon  a  material  issue 
raised  hy  the  pleadings  may  be  considered  on  appeal,  where 
one  of  the  grounds  given  In  the  notice  of  motion  for  new 
trial  is,  that  the  decision  is  against  law. 

Id. — Failube  to  Find  not  Atfectino  Result. — The  failure  of  the 
lower  court  to  make  a  finding  as  to  a  matter  which  would 
not  affect  the  result  is  not  sufficient  to  reverse  an  order  re- 
fusing a  new  trial. 

Landlobd  and  Tenant — Judgment  in  Ejectment  against  Tenant 
—Estoppel — Evidence  op  Possession — Fraud  and  Collusion. 
—A  Judgment  in  ejectment  in  favor  of  one  claiming  title  to 
land,  against  one  in  possession  of  the  land  as  tenant  of  an 
adverse  claimant,  who  was  not  a  party  to  the  suit,  though 
not  an  estoppel  as  to  the  title,  is  admissible  in  evidence  in 
an  action  of  ejectment  brought  by  the  adverse  claimant 
against  the  successful  party  in  the  first  action,  when  taken 
with  other  evidence,  to  show  where  the  actual  possession  of 
the  property  was,  and  when  it  ceased  to  be  peaceable,  and 
that  the  only  possession  had  by  the  adverse  claimant  was 
by  a  tenant  who  originally  held  under  the  plaintiff  in  the 
first  action,  and  who  had  no  possession  adverse  to  him,  but 
one  founded  in  fraud  and  collusion. 

Id. — ^Disturbance  op  Adverse  Possession — Suit  against  Tenant 
— ^Parties — Privity  op  Landlori>— Statute  op  Limitations — 
Relation  op  Possession  Recovered. — ^The  adverse  possession 
of  a  landlord  by  his  tenant  is  disturbed  when  the  tenant  is 
sued,  though  the  landlord  is  not  made  a  party  to  the  suit, 
and  there  is  such  a  privity  between  them  that  the  suit 
against  the  tenant  stops  the  running  of  the  statute  of  limita- 
tions in  favor  of  the  landlord,  and  the  Judgment  of  posses- 
sion against  the  tenant  affects  the  landlord  as  well  as  the  tenant, 
and  the  possession  recovered  by  the  plaintiff  dates  by  relation 
baek  to  the  commencement  of  the  action. 

Appeal  from  an  order  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco  denying  a  new  triaL 

The  facts  are  stated  in  the  opinion. 

T.  Z.  Blakeman,  for  Appellant 

Dyson  had  the  Van  Ness  ordinance  title.  (Hyhbard  v. 
Barry,  21  Cal.  323 ;  Scun  Francisco  v.  Bcidelman,  17  Cal. 
443.)  In  order  to  determine  what  is  actual  possession 
in  a  given  case,  regard  must  be  had  to  the  nat\ire  of 
the  land,  and  to  its  uses  or  non-use.     {English  v.  John- 
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son,  17  CaL  116;  76  Am.  Dec.  574;  Plume  v.  Sewcurd,  4 
CaL  95 ;  60  Am.  Dec  599 ;  Uicks  v.  Ddvis,  4  Cal.  67 ; 
Bradshaw  v.  Treat,  6  Cal.  172.)  The  present  case  comes 
within  the  law  laid  down  by  the  court  in  Brumagim  v. 
Bradshaw,  89  Cal.  25,  51.  Dyson  succeeded  to  Treat^s 
prior  possession  of  the  entire  tract,  by  regular  deed  of 
conveyance,  entered  and  held  under  said  deed  the  entire 
tract,  and  thereafter  lived  upon  the  tract  and  used  it  as 
his  own,  and  had  constructive  possession  of  the  entire  tract, 
which  prior  and  constructive  possession  must  prevail  over 
any  one  who  intrudes  without  right  or  title.  {Southmayd 
V.  Henley,  45  Cal.  101 ;  Code  Civ.  Proc.,  sees.  322,  323, 
subd.  3 ;  Stats.  1850,  p.  343 ;  Gunn  v.  Bates,  6  Cal.  272 ; 
Hicks  V.  Coleman,  25  Cal.  137 ;  85  Am.  Dec  103 ;  MtKee 
V.  Oreene,  31  Cal.  418 ;  Baldwin  v.  Simpson,  12  Cal.  560 ; 
Donahue  v.  Oallavan,  43  Cal.  573.)  When  Altvater  en- 
tered upon  his  first  and  second  claim  he  was  a  trespasser 
upon  the  prior  possession  of  Dyson,  and  unless  he  main- 
tained an  actual  adverse  and  continuous  possession  for 
the  full  period  of  five  years,  he  acquired  no  right. 
{Hodges  v.  Eddy,  31  Vt  344;  Brady  v.  West,  60  Mo.  33 ; 
Norris  v.  Russell,  5  Cal.  249 ;  8(m  Francisco  v.  Fulda,  37 
Cal.  349 ;  99  Am.  Dec  278 ;  San  Jose  v.  Trimble,  41  Cal. 
536.)  A  judgment  in  ejectment  against  the  tenant  is  not 
admissible  for  any  purpose  against  the  landlord  unless 
the  landlord  has  appeared  in  the  action  or  defended  in  the 
name  of  the  tenant,  or  has  been  notified  and  had  an  op- 
portunity to  defend.  {Calderwood  v.  Brooks,  28  CaL 
152 ;  Wheelock  v.  Warscliauer,  34  Cal.  265 ;  Valentine  v. 
Mahoney,  37  Cal.  399;  Button  v.  Warschauer,  21  Cal. 
620;  82  Am.  Dec  765;  Douglas  v.  Fulda,  45  Cal.  592- 
Shay  V.  McNamara,  54  CaL  175;  Ryerss  v.  Rippey,  25 
Wend.  432 ;  Wheeler  v.  Ryerss,  4  Ilill,  467 ;  Oetgen  v.  Ross, 
47  IlL  145 ;  95  Am.  Dec  468 ;  SmUh  v.  Towle,  22  Wis. 
655.)  The  plaintiff  in  Plale  v.  Taggart,  by  allowing  the 
action  to  lie  for  over  ten  years  after  the  defendant  had 
answered  setting  up  his  tenancy  and  his  landlord's  title, 
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without  bringing  the  action  to  trial,  must  be  deemed,  as 
against  the  landlord,  to  have  abandoned  the  action.  (8imr 
mons  V.  Keller,  50  CaL  38 ;  Grigsby  v.  Napa  Co.,  36  Cal. 
588 ;  95  Am.  Dec.  213 ;  Chipman  v.  Hibbwrd,  47  CaL  638 ; 
Dupuy  V.  Shear,  29  Cal.  243 ;  Hook  v.  HooJe,  15  Phila. 
631 ;  Wilson  v.  AUemus,  2  Watts  &  S.  258 ;  loiva  M.  Co.  v. 
Boruinza  M.  Co.,  16  Nev.  65.)  A  judgment  against  the 
tenant  without  joining  the  landlord  is  not  admissible  in 
evidence  against  the  landlord  for  any  purpose.  (Ryerss 
V.  Wheeler,  25  Wend.  438;  Wheeler  v.  Ryerss,  4  Hill, 
468.)  Only  a  sale  by  the  administrator  or  distribution 
by  order  of  court  can  rightfully  change  the  possession  or 
right  of  possession  in  the  administrator  of  the  realty  be- 
longing to  the  estate.  {Cwrtis  v.  Sutter,  15  CaL  259,  265 ; 
Chapman  v.  Hollister,  42  CaL  463 ;  Code  Civ.  Proc.,  sec. 
1453.)  Adverse  possession,  to  be  available  as  a  defense 
or  as  a  title,  must  have  been  continuous,  both  in  time  and 
interest,  for  the  full  statutory  period.  (San  Francisco  v. 
FuLdOj  37  Cal.  352,  and  cases  there  cited.) 

Mastick,  Belcher  &  Mastick,  for  Respondent 

Only  one  of  the  specifications  is  relied  on  or  argued  in 
appellant's  brief.  The  others  must  therefore  be  considered 
as  waived.  (West  v.  Crawford,  80  CaL  19,  33 ;  Bonner  v. 
Quackenhush,  51  CaL  180 ;  Dougherty  v.  Henarie,  49  CaL 
686.)  Whatever  title  Treat  or  his  grantee,  Dyson,  may 
have  had  was  lost,  and  the  title,  under  the  Van  Ness  ordi- 
nance, vested  in  defendants'  grantors  by  adverse  posses- 
sion. (Pickett  V.  Hastings,  47  CaL  269,  284;  McLeran  v. 
Berdon,  73  Cal.  329,  343.)  The  eighth  specification  is 
nugatory.  (Eddehvitel  v.  Durrell,  55  CaL  277 ;  Parker  v. 
Beay,  76  Cal.  103.)  Under  no  circumstances  can  a  speci- 
fication avail  anything,  when  directed  to  a  matter  of  mere 
evidence.  (Hayne  on  New  Trial  and  Appeal,  sec.  150,  p. 
431 ;  Barstow  v.  Newman,  34  CaL  91 ;  Goodrich  v.  Yam, 
Landigham,  46  CaL  601 ;  Lewis  v.  Kelton,  58  CaL  303 ; 
Baie  v.  MUler,  63  CaL  233 ;  Smith  v.  Christian,  47  CaL  18 ; 
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Hexttbron  v.  Irrigation  Ditch  Co.,  76  Oal.  8.)  An  actual 
and  open  occupation  of  a  tract  of  land  within  visible  and 
defined  boundaries,  and  a  subjection  of  the  land  to  the 
dominion  of  the  occupant  to  the  exclusion  of  all  others, 
shows  a  possessio  pedis  which  will  satisfy  the  requirements 
of  the  law,  whether  there  be  an  inolosure  or  not  (Shel- 
don Y.  MuU,  67  CaL  299 ;  Goodrich  v.  Van  Landigham,  46 
CaL  601;  Brumagim  v.  Bradshaw,  89  CaL  24,  44;  Mc- 
Creery  v.  Everding,  44  Cal.  246,  252 ;  HoweU  v.  Rogers, 
47  CaL  291 ;  Valencia  v.  Couch,  82  CaL  840,  844;  91  Am. 
Dec  589.)  Dyson  obtained  the  possession  now  relied  on, 
by  purchase  from  and  in  collusion  with  the  tenant  of  Alt- 
rater.  He  was  therefore  estopped,  while  that  possession 
lasted,  from  denying  the  title  of  Altvater,  and  the  posses- 
sion so  obtained  was  not  ^^adverse^''  within  the  meaning 
of  tibe  statute  of  limitations,  and  could  never  ripen  into 
a  title.  (Standley  v.  Stephens,  66  CaL  541 ;  Springs  v. 
Schenk,  99  N.  C.  551 ;  Anderson  v.  Parker,  6  CaL  197, 
200;  Pardee  v.  Gray,  66  CaL  524;  McKiune  v.  Montgomr 
ery,  9  CaL  575 ;  Rose  v.  Dwvis,  11  CaL  188 ;  Wood  on  lim- 
itations, sec.  265,  and  notes ;  Stewart  v.  Roderick,  4  Watts 
&  S.  188 ;  OaUovHiy  v.  Ogle,  2  Binn.  468.)  Possession  re- 
covered in  ejectment  i^elates  back  to  the  commencement 
of  the  action.  (Dtunn  v.  Miller,  75  Mo.  260,  272.)  The 
landlord  is  concluded  by  the  action  of  ejectment  against 
the  tenant  {Smith  v.  Oayle,  58  Ala.  604,  605 ;  Sampson 
V.  OUej/er,  22  CaL  206,  207;  Read  v.  Allen,  56  Tex.  176 ; 
58  Tex.  380 ;  AUen  v.  Read,  66  Tex,  13 ;  Newman  v.  Bank 
of  California,  80  CaL  368.)  Upon  the  death  of  the  an- 
cestor, the  heir  becomes  vested  at  once  with  the  full 
property,  subject  to  the  liens  of  creditors;  and  subject 
to  these  liens  and  the  temporary  right  of  possession  of 
the  administrator,  he  may  at  once  sell  and  dispose  of  the 
property.  {Brevham  v.  Story,  39  CaL  179,  183.)  The 
administrator  is  in  privity  with  and  represents  both  heirs 
and  creditors;  and  a  judgment  in  ejectment  recov- 
ered by  or  against  an  administrator  is  an  estoppel  in 
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favor  of  or  against  the  heir  and  those  claiming  undetr 
him.  (Ctmninghami  v.  Ashley,  45  Cal.  485,  493;  McLeran 
V.  Benton,  73  Cal.  329,  342.)  As  to  lands  within  the  Van 
ITess  ordinance,  no  title  can  be  acquired  by  constructive 
possession  merely,  and  title,  under  that  ordinance,  can 
be  obtained  only  to  lands  which  have  been  reduced  to 
actual  possession.  (Davis  v.  Perley,  30  Cal.  630,  639; 
Judson  V.  MaUoy,  40  Cal.  299,  309 ;  Pattee  v.  Moyle,  44 
Cal.  363.) 

FooTB,  C. — This  action  is  in  ejectment  for  certain  lots 
of  land  in  blocks  11  and  12,  lying  in  that  portion  of  the 
city  and  county  of  San  Francisco  called  the  Potrero 
Nuevo. 

The  defendants  had  judgment  rendered  in  their  favor 
by  the  court,  which  tried  the  action  without  the  inter- 
vention of  a  jury.  The  appeal  here  prosecuted  is  from 
an  order  refusing  to  set  aside  that  judgment  and  grant 
a  new  trial. 

The  appellants  seem  to  rely  mainly  for  a  reversal  of 
the  order  upon  three  grounds:  1.  The  evidence  was  in- 
sufficient to  warrant  certain  of  the  finxlings;  2.  That 
the  court  failed  to  find  upon  a  material  issue  raised  by 
the  pleadings ;  3.  That  the  court  conunitted  error  in  over- 
ruling "the  plaintiff's  objections  to  the  judgment  roll, — 
Plate  V.  Taggart  being  received  in  evidence,  and  in  ad- 
mitting the  same  in  evidence." 

The  plaintiff  claims  title  in  his  intestate,  Dyson,  de- 
rived from  one  George  Treaty  who,  he  maintains,  was,  in 
the  year  1850,  and  for  some  time  thereafter,  in  the  actual 
possession  of  the  whole  of  the  Potrero  Nuevo,  which  is  a 
peninsula  containing  about  eleven  hundred  acres  of  land, 
bounded  on  three  of  its  sides  by  Mission  Creek,  the  bay 
of  San  Francisco,  and  Precita  Creek,  and  the  marshes 
which  adjoin  those  creeks,  and  on  the  end  or  neck  thereof 
by  a  stone  walL 

The  alleged  prior  possession  of  the  plaintiff's  intestate, 
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as  giving  him  title  under  the  Van  Ness  ordinance,  seems 
to  be  the  main  ground  relied  on  by  the  plaintiff  to  support 
his  contention  of  his  right  to  recover  in  this  action. 

Passing  for  the  moment  the  question  as  to  whether 
the  specifications  of  particulars  as  to  the  insufficiency  of 
the  evidence  to  support  the  findings  are  of  such  charac- 
ter as  to  admit  of  an  examination  of  the  evidence  in  the 
transcript,  it  seems  that  the  facts  relied  on  to  uphold  the 
claim  of  the  plaintiff  are:  That  Gteorge  Treat  repaired 
and  partially  rebuilt  a  stone  wall  and  fence  across  the 
neck  of  the  Potrero  from  Mission  to  Precita  Creek,  and 
placed  a  gate  in  the  wall,  through  which  cattie  and  horsea 
were  admitted,  and  pastured  upon  the  peninsula  above 
referred  to.  About  the  year  1852,  this  land  was  settled 
upon  by  ^'squatters,"  who  possessed  themselves  of  vari- 
ous portions  of  it,  and  maintained  such  possession  in 
spite  of  the  efforts  of  Treat  and  his  grantee,  Dyson,  to 
dispossess  them.  About  the  year  1856  this  whole  parcel 
of  land  appears  to  have  been  divided  into  blocks  and  lots 
as  part  of  the  city  of  San  Francisco.  In  the  year  1852 
it  seems  that  Bowman,  through  whom  the  defendants 
claim,  entered  upon  a  tract  of  land  contained  within  the 
limits  of  the  Potrero,  and  including  the  land  in  contro- 
versy here,  of  about  150  acres  in  extent,  and  that  his 
entry  was  adverse  to  and  in  defiance  of  the  claim  of 
Treat,  and  there  is  evidence  which  tends,  at  least,  to  show 
that  at  first  he  put  up  the  kind  of  fences  then  in  use  by 
the  "squatters**  generally, — ^that  is,  "skeleton  fences," — 
and  that  he  excavated  small  ditches  along  the  lines  of 
his  claim;  the  westerly  side  of  his  claim  being  bounded 
by  the  stone  wall  across  the  neck  of  the  Potrero,  and  one 
of  the  creeks  above  mentioned,  the  northerly  and  easterly 
sides  being  the  fences  and  ditches  common  to  Bowman 
and  others,  "squatters,  or  settlers,"  who  adjoined  him  on 
those  sides,  and  the  southerly  side  was  bounded  by  a 
fence  placed  there  by  Bowman  between  his  claim  and  that 
which  Treat  claimed. 
LXXXV.  Cal.— 11 
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When  Bowman  first  erected  these  inclosures  they  were 
slight  and  insecure,  like  those  of  all  others  who,  like 
himself,  claimed  the  land  around  which  they  erected 
them,  but  by  the  year  1854  these  inclosures  were  of  as 
substantial  a  character  as  the  then  condition  of  the 
country  and  the  surroundings  warranted.  They  were 
certainly  sufficient  to  show  that  Bowman  claimed  and 
exercised  dominion  and  control  over  the  land  which  they 
surrounded.  In  the  language  of  the  witnesses.  Bowman's 
inclosure  was  "as  good  as  men  could  make  on  the  Po- 
trero,'*  and  "the  whole  tract  was  inclosed  very  well  for 
the  times."  Bowman  and  his  family  lived  within  this 
inclosure,  and  upon  his  claim,  in  a  house  which  he 
erected  for  that  purpose,  until  some  time  in  1855,  when 
he  moved  away,  having,  in  February,  1854,  conveyed  his 
claim  to  one  Stewart  During  the  time  of  Bowman's 
occupancy  he  kept  cattle,  horses,  and  hogs,  plowed  some 
of  the  lands,  and  had  certain  buildings  thereon  which  he 
rented  to  others.  After  the  year  1864,  when  there  was 
a  dispute  and  some  violence  between  Treat  and  Bowman 
as  to  their  conflicting  claims.  Bowman  seems  to  have 
remained  in  peaceable  possession  until  he  left^  in  1865, 
and  delivered  possession  of  the  land  to  Stewart;  for  it 
seems  that  after  the  dispute  and  fight  between  Bowman 
and  George  Treat,  in  1854,  when  Bowman's  house  was 
torn  down,  that  nevertheless  Bowman  "continued  to  live 
there  until  about  the  spring  of  1855,  and  C.  V.  Stewart, 
his  partner  and  grantee,  succeeded  him  on  the  place." 
Then  Harvey  S.  Brown  became  interested  with  Stewart, 
"and  they  both  attended  to  the  property,  and  watched  it, 
and  kept  whatever  right  they  had  against  parties  coming 
on  without  due  process  of  law,  and  that  was  the  condi- 
tion of  things."  It  would  thus  appear  that  there  was 
evidence  which  tended  to  show  that  the  occupation  of 
the  land  in  question  by  Bowman  and  Stewart  was  ex- 
clusive; that  all  other  persons  not  claiming  under  them 
were  kept  off;  and  that  no  interference  was  attempted  of 
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their  poesession  thus  maintained  after  1864.  And  it  is 
clear  that  Bowman  stood  his  ground  and  maintained  his 
possession  after  his  house  was  pulled  down  bj  Treat  and 
his  friends,  and  that  he  was  not  driven  off^  and  did  not 
give  up  possession  to  Treat,  but  that  Treat  waB  defeated 
in  his  effort  to  dispossess  Bowman  by  the  strong  hand, 
and  that  no  such  effort  was  afterward  mada 

With  reference  to  the  northerly  125  feet  of  the  block 
11,  denominated  the  ^'Sedgely  tract,"  and  described  in 
findings  14  and  15,  there  was  no  dispute  in  the  evidence, 
and  it  does  not  seem  to  be  doubted  in  the  appellant's 
brief  that  in  the  year  1861  it  was  separately  inclosed  by 
the  grantees  of  Bowman,  viz.,  Joseph  Sedgely  and  I.  W. 
Shaw,  from  whom  the  defendants  here,  Sedgely  and  Cen- 
ter, deraign  their  title,  and  that  from  that  time  to  the 
present  they  and  their  grantees  have  continuously  kept 
and  maintained  actual  and  exclusive  and  adverse  posses- 
sion of  the  whole  of  that  parcel  of  land. 

On  the  5th  of  January,  1854,  Bowman  conveyed  to  one 
Francis  Altvater  a  portion  of  his  claim  on  the  Potrero 
Nuovo  (the  whole  of  the  same  being,  as  before  stated, 
about  150  acres  in  extent),  which  portion  included  a  tri- 
angular-shaped piece  of  block  11  involved  in  this  con- 
troversy. 

On  the  Ist  of  December,  1859,  Stewart  and  Pratt^  who 
had  succeeded  to  Bowman's  title,  and  were  in  possession 
of  tibe  land  they  conveyed,  deeded  to  Altvater  block  16, 
in  contest  here.  Upon  these  conveyances  being  made 
to  him,  Altvater  took  and  maintained  possession  of  th^ 
lands  therein  contained,  and  immediately  after  the  last 
conveyance  just  mentioned  he  inclosed  the  land,  consist- 
ing of  block  16,  and  all  of  block  11  except  the  Sedglev 
tract,  and  all  the  portion  of  the  street  called  Columbia, 
lying  between  those  blocks,  and  thereafter,  and  up  to  the 
time  of  his  death,  he  held  and  maintained  actual,  exclu- 
sive, and  adverse  possession  of  all  the  land  within  th(* 
incloanre  he  had  thus  made.     He  died  on  the  3d  of  De 
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cember^  1863.  At  that  date  an  individual  named  Riley 
was  in  possession  of  the  last-described  premises^  as  the 
tenant  of  Altvater.  On  March  7,  1864  (evidently  by 
collusion  with  this  tenant) ,  Dyson^  the  plaintiff's  in- 
testate,  and  without  the  knowledge  or  consent  of  Altva- 
ter's  heirs  or  representatives,  made  an  arrangement  by 
which,  after  purchasing  certain  personal  property  which 
Biley  had  to  sell,  he  placed  one  Taggart  in  possession  of 
the  premises  as  his,  Dyson's,  tenant. 

On  the  0th  of  March,  1865,  one  Plate,  the  adminis- 
trator of  Altvater's  estate,  commenced  an  action  of  eject- 
ment against  Taggart 

On  August  22,  1865,  Taggart  answered  the  complaint, 
and  on  the  27th  of  December,  1875,  judgment  passed 
for  the  plaintiff.  Thereupon,  on  the  28  th  of  December, 
1875,  by  virtue  of  a  writ  of  possession  duly  issued,  Tag- 
gart was  ejected  by  the  sheriff,  and  the  plaintiff  in  the 
action  placed  in  possession  of  the  premises  sued  for. 
Defendants  herein  deraign  title  from  the  son  and  heir 
of  Altvater,  and  ever  since  the  date  of  the  ejectment  of 
Taggart  have  maintained  actual,  exclusive,  and  adverse 
possession  of  the  premises. 

The  present  action  was  commenced  on  the  27th  of 
December,  1880. 

One  of  the  plaintiff's  propositions  is,  that,  upon  the 
evidence,  he  is  entitled  to  recover,  because  the  possession 
of  Bobert  Dyson,  his  intestata,  and  Dyson's  grantor, 
QeoTge  Treat,  of  the  whole  eleven  hundred  acres  of  the 
Potrero  Nuevo,  inclosed  by  the  bay  of  San  Francisco 
and  Mission  and  Precita  creeks  upon  three  sides,  and  a 
stone  wall  and  fence  across  the  peninsula,  was  such  as 
that  he  has  title  to  it  conferred  by  the  Van  Ness  ordi- 
nance. 

Of  course,  if  Bowman  and  his  grantee,  and  not  Dysoi 
and  his  grantor.  Treat,  had  this  possession,  that  con 
tention  of  plaintiffs  must  fail. 

Conceding  that  the  first  specification  of  particulars  o4* 
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the  insufficiency  of  the  evidence  to  sustain  the  decision 
is  full  enough  to  enable  us  to  understand  the  subject 
presented, — ^that  is,  that  it  is  there  claimed  that  the  evi- 
dence being  insufficient  to  show  that  Bowman  ever  took 
possession,  etc.,  of  the  150  acres  of  the  Fotrero  Nuevo, 
which  includes  the  land  in  controversy,  and  that  there- 
fore the  evidence  is  insufficient  to  show  that  he  ever  took 
possession,  etc.,  of  the  two  blocks  of  land  in  controversy, 
upon  the  principle  that,  as  the  greater  includes  the  less, 
he  could  not  have  taken  possession  of  the  smaller  tract 
unless  he  took  possession  of  the  larger, — yet  we  do  not 
see  how,  under  the  decisions  of  this  appellate  court,  the 
remaining  specifications  of  the  particulars  in  which  the 
evidence  is  sufficient  to  sustain  the  decision  can  be  con- 
sidered. 

Hie  eighth  specification  is:  "There  was  no  evidence 
to  sustain  or  justify  the  second,  third,  fifth,  sixth,  sev- 
enth, eighth,  ninth,  tenth,  eleventh,  twelfth,  thirteenth, 
fourteenth,  fifteenth,  sixteenth,  and  seventeenth  findings 
of  fact^  or  either  of  them." 

Just  such  specifications  were  condemned  in  Pwrker  v. 
Reay,  76  OaL  105,  approving  EddeUmttel  v.  DurreU,  65 
CaL  279,  in  which  last,  it  is  said,  speaking  of  section  659 
of  the  Code  of  Civil  Procedure:  "The  purpose  of  th( 
statute  is  apparent  It  was  to  direct  the  attention  oi 
the  court  and  counsel  to  the  particulars  relied  on  by  th( 
moving  party,  to  the  end  that  the  evidence  bearing  or 
the  specifications  of  error  might  be  inserted  in  the  stat** 
ment  and  considered  by  the  court" 

The  rest  of  the  alleged  specifications  do  not  purport 
to  state  wherein  in  any  particular  the  evidence  is  inauf 
ficient  to  sustain  or  justify  the  decision,  but  are  simply 
narrations  of  what  the  evidence  was  upon  the  trial. 

"It  is  not  necessary  that  the  specification  should  state 
what  the  evidence  does  show.  Such  a  statement  is  in- 
sufficient if  standing  alone,  and  surplusage  if  joined  to  a 
proper  specification."     (Hayne  on  New  Trial  and  Ap- 
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pealy  432.)  Here,  as  we  have  seen,  the  specifications 
stand  alone  as  mere  statements  as  to  what  the  evidence 
shows,  without  being  joined  to  a  proper  specification. 

The  rule  under  which  the  existence  or  non-existence 
of  possessio  pedis  is  determined,  which  is  necessary  to 
confer  title  under  the  Van  Ness  ordinance,  is  stated  in 
Brumagim  v.  Bradshcnv,  39  CaL  24-60,  that  "it  is  the 
peculiar  province  of  a  jury,  under  proper  instructions  of 
the  court,  to  decide  whether  or  not  the  acts  of  dominion 
relied  on,  considering  the  size  of  the  tracts  its  peculiar 
condition  and  appropriate  use,  were  of  such  a  character 
as  usually  accompany  the  ownership  of  lands  similarly 
situated.*'  When  the  court  sits  without  a  jury,  it  de- 
cides questions  of  fact  upon  the  same  basis  as  the  former 
body. 

The  possession  which  the  law  requires,  and  which,  as 
we  think,  some  of  the  evidence  in  the  record  tends  at 
least  to  show  was  the  kind  of  possession  which  Bowman 
had,  is  the  subjection  of  the  land  claimed  to  the  will  of 
the  claimant,  and  consists  in  doing  as  he  wishes  with 
the  land,  and  excluding  others  therefrom.  If  the  proof 
shows  an  actual  and  open  occupation  of  a  tract  of  land 
marked  out  by  and  within  visible  and  defined  bounda- 
ries, and  a  subjection  of  such  land  to  the  dominion  of 
the  occupant  to  the  exclusion  of  all  others,  such  proof 
13  sufficient  to  show  a  possessio  pedis  which,  if  continued 
long  enough,  will  satisfy  the  requirements  of  the  law, 
and  establish  title,  whether  there  be  an  inclosure  or  not. 
(Sheldon  v.  MuU,  67  Gal.  300;  HoweU  v.  Rodgers,  47 
Oal.  291.) 

But  the  plaintiff  seems  further  to  claim  that  passing 
tlie  qnostion  as  to  whore  the  title  was  when  Riley,  Alt- 
vater's  tenant,  allowed  Dyson's  tenant  to  take  possession 
of  the  Altvater  premises,  that,  upon  the  happening  of  that 
event,  Dyson  was  in  actual  adverse  possession,  and  re- 
mained by  himself  or  tenants  in  such  possession  for 
aiich  length  of  time, — that  is,  from  March  7,  1864,  to 
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December  28,  1875, — ^that  his  title  thereby  must  prevail, 
as  the  defendants  only  entered  and  had  possession  from 
February,  1876,  and  this  action  was  begun  December  27, 
1880, — ^less  than  five  years  from  the  date  of  such  entr^ 
and  possession,  which,  as  plaintiff  contends,  cannot  avail 
the  defendants  under  the  statute  of  limitations  of  five 
years,  because,  as  plaintiff  claims,  the  possession  of  de- 
fendants since  the  writ  of  possession  under  the  Plate  judg- 
ment was  issued  cannot  be  connected  with  Altvater's  pos- 
session, it  being  argued  that  the  defendants  are  not  en- 
titled to  add  Altvater's  possession  to  theirs  to  make  out 
their  five  years*  continuous  adverse  possession,  by  add- 
ing to  their  possession  that  of  one  who  preceded  them, 
when  they  did  not  enter  into  possession  under  or  through 
the  one  who  preceded  them ;  that  is,  it  seems  to  be  urged 
that  the  administrator,  Plate,  was  entitled  to  and  had 
the  possession  of  the  Altvater  land,  and  the  son  and  sole 
heir  could  not  convey  the  title  and  ri^t  of  possession 
while  the  estate  remained  undistributed,  as  it  is  ad- 
mitted was  the  case  as  to  Altvater's  estate. 

As  it  seems  to  us,  however,  the  administrator's  posses- 
sion and  title  was  not  adverse  to  the  heir,  and  so  far  as 
any  but  creditors  were  concerned,  the  heir  in  whom  the 
title  vested,  subject  only  to  the  right  of  the  administrator 
to  dispose  of  the  land  to  pay  debts,  had  the  right  to  the 
title  and  possession,  and  the  right  to  maintain  an  action 
and  recover  possession  as  against  any  one,  except  the  ad- 
ministrator. (Brenham  v.  Story,  39  Cal.  179-183 ;  Oode 
Civ.  Proa,  sees.  1452,  1453.) 

The  administrator  is  in  privity  with  and  represents 
both  heirs  and  creditors,  and  a  judgment  in  ejectment 
recovered  by  or  against  an  administrator  is  an  estoppel 
in  favor  or  against  the  heir  and  those  claiming  under 
him.  {Cvaifmigham  v.  Ashley,  45  Cal.  485-498 ;  McLeran 
V.  Benton,  73  Cal.  329-342.) 

This  being  so,  there  is  no  sound  reason  for  declaring 
that  the  judgment  recovered  by  the  administrator  would 
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not  inure  to  the  benefit  of  those  to  whom  the  sole  heir 
had  conveyed  prior  to  the  recovery  of  such  judgment 

We  pass,  then,  to  the  proposition  advanced  by  the  ap- 
pellant in  his  reply  brief,  viz.,  that  there  is  no  finding 
upon  a  material  issue  raised  by  the  pleading,  in  this, 
that  the  answer  pleads  the  Plate  judgment  as  an  estoppel 
against  the  plaintiff,  and  that  there  is  no  finding  whether 
it  is  or  is  not  a  bar  to  the  plaintiff's  recovery.  As  one 
of  the  grounds  given  in  the  notice  of  motion  for  a  new 
trial  is  that  ^^the  decision  is  against  law,"  the  point  can 
be  considered  on  this  appeal.     {Knight  v.  Roche,  56  Cal. 

It  is  conceded  by  the  respondent  that  such  judgment 
would  not  be  a  bar  as  against  the  right  of  Dyson's  repre- 
sentatives to  litigate  the  question  as  to  the  title  oi  the 
land  involved  in  that  judgment,  because  Dyson,  the  land- 
lord, was  not  joined  in  the  action  against  the  tenant 
But  suppose,  as  we  must  for  the  purposes  of  this  point, 
that  the  plaintiff  was  entitled  to  a  finding  that  such  judg^ 
ment  was  no  bar  as  to  his  right  to  litigate  the  question 
above  referred  to,  and  that  he  in  that  respect  was  not 
bound  by  the  judgment,  yet  under  the  other  findings  of 
the  statute  of  limitations,  etc.,  in  favor  of  the  defend- 
ants, such  a  finding  would  not  aid  the  plaintiff.  The 
failure  to  make  a  finding  as  to  a  matter  which  would  not 
affect  the  result  should  not  be  allowed  to  reverse  an  order 
refusing  a  new  trial. 

But  the  plaintiff  further  contends  that  the  order  should 
be  reversed,  because  the  court  erred  in  admitting  the 
Plate  judgment  and  the  writ  of  possession  in  evidence, 
from  the  fact  that  neither  Dyson  nor  his  representatives 
were  bound  thereby. 

As  to  the  question  of  title,  it  is  conceded  that  they  are 
not  so  bound. 

But  as  to  the  question  of  where  the  actual  possession 
of  the  Altvater  land  was  from  the  date  of  the  service  of 
:^ummons  in  the  Plate  suit  against  Dyson's  tenant,   it 
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seemB  to  us  tihat  the  reasoiiB  adyanced  bj  respondeiit's 
oouuael  in  favor  of  the  admission  of  the  evideioce  ob- 
jected to  are  sound. 

While  the  judgment  is  not  an  estoppel  against  the  plain- 
tiff from  setting  up  his  title^  if  he  have  any,  it  is,  as  it 
seems  to  us,  taken  in  oonnection  with  the  other  evidenoe^ 
admissible  to  show  where  the  actual  possession  of  the 
property  was. 

The  tenant  by  the  judgment  was  found  not  to  have 
had  any  ri^t  of  possession  from  the  date  of  the  sum- 
mons; his  possession  was  that  of  Dyson  only;  if  he  had 
no  right  of  possession,  Dyson  had  nonew  In  other  words> 
Dyson  oould  not  maintain  title  by  adveirse  possession 
when  the  only  possession  he  had  was  by  a  tenant,  who 
did  not  have  any  adverse  possession,  but  one  founded  in 
fraud  and  collusion. 

Whatever  disturbs  the  possession  of  the  tenant  alone 
in  possession  must  disturb  that  of  the  landlord,  who  has 
given  bis  possession  for  the  time  being  to  the  tenant 
Wben  a  landlord  holds  possession  by  a  tenant,  "that 
possession  ceases  to  be  peaceable  when  the  tenant  is  sued. 
A  claimant  of  land  who  brings  his  action  against  the 
party  whom  he  finds  in  possession  thereby  stops  the 
running  of  limitations  in  favor  of  the  party's  landlord. 
There  is  such  privity  between  the  tenant  and  the  land- 
lord that,  for  the  purpose  of  stopping  limitation,  the  suit 
against  the  tenant  is  as  effectual  as  if  brought  against 
the  landlord  also."  (Bead  v.  Allen,  56  Tex.  176--180.) 
It  was  also  held  in  the  case  of  Bead  v.  AUeti,  68  Tex.  880- 
382:  "A  judgment  rendered  against  a  tenant^  and  the 
pleadings  upon  which  such  judgment  was  rendered,  are 
admissible  for  the  purpose  of  showing  when  the  possesr 
sion  of  a  landlord  through  a  tenant  ceased  to  be  a  peace- 
able possession,  but,  as  against  the  landlord,  for  no  other 
purposa'' 

So  in  AUen  v.  Bead,  66  Tez.  18-20,  the  same  principle 
seems  to  be  announced. 
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In  Newman  v.  Bamk  of  Ctdifornici,  80  CaL  368,  it 
was  decided  that  a  co-tenant^  althou^  not  joined  in  an 
action,  was  entitled  to  whatever  benefit  accrued  to  a  co- 
tenant  that  was  a  parly  to  such  action  as  affecting  the 
possession  of  the  premises  involved,  the  ground  of  the 
decision  being  the  privity  existing  between  co-tenants  as 
to  possession  of  property  held  by  them,  or  one  of  them. 
As  the  privity  existing  between  a  landlord  and  tenant 
makes  the  possession  of  the  tenant  that  of  the  landlord, 
it  seems  to  us  that,  as  in  this  case,  where  the  landlord  has 
his  possession  disturbed,  and  bj  judgment  such  possession 
is  held  not  to  have  existed  against  the  plaintiff  in  the 
action,  it  affects  the  landlord  as  well  as  the  tenant,  and 
dates  from  the  time  when  the  action  was  commenced,  for 
the  possession  recovered  in  ejectment  relates  back  to  the 
commencement  of  the  action.  (Dunn  v.  Miller,  75  Mo. 
260,  272;  Sedgwick  and  Wait  on  Trial  of  Title  to  Land, 
sec  743.) 

For  these  reasons,  and  perceiving  no  prejudicial  error 
in  the  record,  we  advise  that  the  order  be  affirmed. 

Belchek,  C.  C,  and  Vanclibf,  C,  concurred. 

The  Court. — For  the  reasons  given  in  the  foregoing 
opinion,  the  order  is  affirmed. 

Hearing  in  Bank  denied. 
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[Na  18666.    Department  Two.— August  1,  1890.] 
THE  PEOPLE^  Eespotobnt,  v.  HONG  TONG,  Appei.- 

CMoaNJLi*  tiAW — ^RoBBBBT—BviDENOB—Axai— Flight  of  Dkpend- 
AifT — ^iNSTBUcnoN  AS  TO  OosBOBORATioN. — ^When  the  witnesses 
for  the  prosecution,  npon  trial  of  a  defendant  charged  with 
rohhery,  have  testified  that  the  robhery  occurred  after  dark, 
and  that  they  were  not  personally  acquainted  with  the  de- 
fendant, and  that  other  persons  were  with  defendant,  and 
ran  away  with  him  in  different  directions,  when  defendant 
grabbed  the  money  and  ran  away,  and  there  is  no  other  evi- 
dence of  the  flight  of  defendant,  and  where  equally  credible 
witnesses  for  the  defendant  have  testified  that  defendant 
was  ill  and  in  bed  at  the  time  of  the  alleged  robbery,  an  in- 
struction to  the  jury  that  such  flight  is  a  corroborating  cir- 
cumstance which,  with  other  evidence,  may  be  sufQclent  to 
justify  a  verdict  against  the  defendant,  Is  ground  for  a  new 
trial,  as  being  misleading,  and  liable  to  prejudice  the  case 
of  the  defendant  by  leading  the  jury  to  assume  that  the  wit- 
nesses for  the  prosecution  were  corroborated  by  other  evi- 
dence of  the  flight. 

Id. — CoBBOBOBATioN  07  WiTiTESB. — ^Tho  testimony  of  a  witness  Is 
said  to  be  corroborated  when  it  Is  shown  to  correspond  with 
the  representation  of  some  other  witness,  or  to  comport  with 
some  facts  otherwise  known  or  established. 

AppEAii  from  a  judgment  of  the  Superior  Court  of  Los 
x^ngeles  County^  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  cofort 

Brunson,  Wilson  &  Lamme,  for  Appellant 

Attomey-OeneroL  Johnson,  for  Respondent, 

Shabpstein,  J. — The  defendant,  charged  with  rob 
bery,  was  tried,  convicted,  and  sentenced  to  two  years 
imprisonment  in  the  state  prison.  He  moved  for  a  new 
trial, — 1.  Because  the  court  misdirected  the  jury  in  mat- 
ters of  law,  and  erred  in  questions  of  law  during  the  trial ; 
2.  Because  the  verdict  is  contrary  to  law  and  the  evidence. 

The  motion  was  heard  upon  a  bill  of  exceptions,  and 
denied. 

This  appeal  is  from  the  judgment,  and  the  order  deny- 
ing the  motion  for  a  new  trial 
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The  witnesses  for  the  pTOBecution  were  two  Chinese, 
Ching  Sue  and  Ah  Look,  who  testified  that  they  met 
each  other  in  an  alley  in  Los  Angelee  on  the  twenty- 
seventh  day  of  December,  1888,  about  nine  o'duck,  p.  ic., 
when  Ching  Sue  handed  Ah  Look  thirty-five  dollars,  and 
while  counting  it  over,  the  defendant  grabbed  it  and  ran 
away.  Ching  Sue  testified  that  he  thought  he  had  never 
before  seen  Ihe  defendant  He  further  testified  that 
there  were  three  or  four  Chinamen  with  the  party  who 
took  the  money,  and  ran  away  with  him,  "two  one  way, 
and  two  the  other.''  He  did  not  think  that  he  had  ever 
seen  any  of  th^n  prior  to  that  time. 

Ah  Look,  a  witness  for  the  prosecution,  testified  that 
he  had  known  the  defendant  by  sight  a  little  over  a 
year,  but  was  not  personally  acquainted.  His  testimony 
is  substantially  the  same  as  that  of  Ching  Sue.  Both 
testify  that  it  was  quite  dark,  but  there  was  a  light  shin- 
ing through  the  window  of  a  barber-shop,  sufficient  for 
them  to  see  the  features  of  the  person  who  grabbed  the 
money. 

Ah  Hop,  a  witness  called  by  the  defendant,  testified 
that  he  was  with  the  defendant  from  five  o'clock,  p.  m., 
until  eleven  o'clock,  p.  m.,  and  that  the  defendant  was  ill 
and  in  bed,  and  that  Dr.  Hop  Semg  was  there  and  pre- 
'^cribed  for  defendant 

Defendant  substantially  testified  to  the  same  effect,  and 
ilso  testified  that  he  never  knew  or  saw  Ching  Sue  or 
.\h  Look  before  he,  defendant,  was  arrested. 

Hie  witnesses  were  all  Chinese,  and,  as  appears  by  the 
i-ecord,  equally  credible. 

When  the  court  had  apparently  concluded  its  charge 
to  the  jury,  the  district  attorney  said:  "I  would  like  to 
have  your  honor  charge  them  with  the  flight  of  the  de- 
fendant" The  court  replied:  "I  don't  know, — O,  the 
fli^t  at  the  time  of  the  occurrence?" 

District  attorney:  'TTes,  sir." 

Whereupon  the  court  addressed  the  jury  as  follows: 
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''Geatlemen  of  the  jury,  thero  may  be  another  corrobo- 
ratmg  circumstance  in  the  evidence  of  flight  While 
not  of  itself  evidence  of  guilt,  it  is  evidence  which  goes 
in  some  degree^  greater  or  less,  to  show  guilt  It  is  a 
corroborating  circumstance  which,  with  other  evidence, 
may  be  sufficient  to  justify  a  verdict  against  the  def end- 
wit" 

From  our  point  of  view,  this  appears  to  be  misleading, 
and  liable  to  prejudice  the  case  of  the  defendant 

In  the  first  place,  the  witnesses  who  testified  to  the 
robbery  were  not  corroborated  by  evidence  of  the  fiight 
of  the  defendant  No  other  witness  testified  to  his  flight 
The  testimony  of  a  witness  is  said  to  be  corroborated 
when  it  is  shown  to  correspond  with  the  repiesaitation 
of  some  other  witness,  or  to  comport  with  some  facts 
otherwise  known  or  established.  The  evidence  of  the 
witnesses  who  testified  to  the  robbery  was  in  no  sense 
corroborated  by  their  testifying  that  after  committing  the 
robbery  the  defendant  fled.  We  think  any  jury  would 
have  understood  the  court  to  mean  that  the  evidence  of 
the  witnesses  for  the  prosecution  was  corroborated  io 
some  degree,  greater  or  less,  by  evidence  of  the  flight  of 
the  defendant  That  being  so,  it  is  quite  clear  that  the 
error  mighty  and  probably  did,  affect  a  substantial  right 
of  the  defendant^  for  which  he  is  entitled  to  a  new  trial. 

Judgment  and  order  reversed,  and  cause  remanded  for 
anewtriaL 

TuousTOV,  J.,  and  MoFasluxj},  J.,  ooncurred. 
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[No.  20655.    Department  Two.— August  1,  1890.] 

THE    PEOPLE,    Respondent,    v.    WELLINGTON 
STEWART,  Appellant. 

Criminal  Law— Assault  with  IinxNT  to  Commit  Rap»— Evi- 
dence OF  Otheb  Lewd  Acts. — ^Upon  the  trial  of  a  person 
charged  with  an  assault  with  intent  to  commit  rape  upon  a 
young  girl  under  fourteen  years  of  age,  evidence  tending  to 
show  lewd,  immoral,  and  Indecent  conduct  of  the  defendant 
with  other  young  girls,  and  tending  to  show  lewd  acts  and 
occurrences  hetween  the  defendant  and  such  other  girls,  and 
endeavors  to  corrupt  them,  is  Inadmissible,  and  the  admission 
of  sach  evidence  is  ground  of  reversal. 

Id. — Peoop  of  Otheb  Like  Offenses — Cbiminal  Intent — ^Excep- 
tion Inapplicable. — The  general  rule  Is  well  settled  that  the 
prosecution  cannot  prove  the  commission  by  the  defendant 
of  other  like  offenses,  for  the  purpose  of  increasing  the  like- 
lihood that  he  committed  the  particular  offense  with  which 
he  was  charged,  though  in  some  exceptional  cases  proof  of 
other  acts  is  allowed  in  order  to  show  the  intent  with  which 
the  act  charged  was  done;  but  this  exception  does  not  apply 
to  the  case  of  an  assault  with  Intent  to  commit  rape  upon  a 
female  child  under  the  age  of  fourteen  years. 

Id. — Aoe  of  Consent — Proof  of  Fobce  os  Intimidation — Instruc- 
tion.— To  constitute  the  oftense  of  an  assault  with  intent  to 
commit  rape,  if  the  acts  charged  were  committed  after  the 
prosecuting  witness  became  of  the  age  of  consent,  some  force 
or  intimidation  must  be  shown,  or  some  want  of  consent  on 
her  part;  but  if  they  were  committed  while  she  was  not  of 
such  age,  the  defendant  would  be  guilty,  whether  the  prose- 
cuting witness  actually  consented  or  not;  and  if  the  acts 
complained  of  might  have  occurred  in  both  periods,  the  in- 
structions should  carefully  distinguish  between  them. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
San  Diego  County,  and  from  an  order  denying  a  new 
triaL 

The  facts  are  stated  in  the  opinion  of  the  oourt 

William  Dourhy,  for  Appellant. 

Attorney-General  Johnson,  for  Respondent 

MoFarland,  J. — ^Defendant  was  indicted  for  and  con- 
victed of  the  crime  of  an  assault  with  intent  to  commit 
rape  upon  the  person  of  one  Myrtle  Collins,  "a  female 
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child  under  the  age  of  fourteen  jean."  He  appeals 
from  the  judgment,  and  from  an  order  denying  him  a 
new  triaL 

The  appellant  relies,  among  other  grounds  for  lever- 
saly  upon  the  alleged  error  of  Ihe  trial  court  in  admit- 
ting evidence  tending  to  show  lewd,  immoral,  and 
indecent  conduct  of  appellant  with  persons  other  than 
said  Myrtle  Collins,  and  tending  to  show  lewd  acts  and 
occurrences  between  appellant  and  such  other  persons. 
The  evidence  of  the  prosecution,  with  the  exception  of 
the  testimony  of  Myrtle  Collins  herself,  consisted  almost 
entirely  of  the  testimony  of  five  or  six  witnesses,  to  the 
effect  that  appellant  had  been  guilty  of  lewd  conduct 
with  several  other  yoimg  girls,  and  tending  to  show  that 
he  endeavored  to  corrupt  said  other  girls,  and  that  he 
had  sexual  intercourse  with  some  of  them.  This  evi- 
dence was  objected  to  by  appellant,  who  took  proper  ex- 
ceptions  to  its  admission.  The  admission  of  this  evi- 
dence was  clearly  reversible  error.  There  is  no  general 
role  more  firmly  settled  than  that  the  prosecution  cannot 
prove  the  commission  by  a  defendant  of  other  offenses, 
for  the  purpose  of  increasing  the  likelihood  that  he  com- 
mitted the  particular  offense  with  which  he  is  chaiged. 
(People  V.  Lenon,  79  CaL  628 ;  People  v.  McNutt,  64  Cal. 
116 ;  People  y.  Barnes,  48  Cal.  551.)  There  is  an  excep- 
tion to  the  rule  which  allows  proof  of  other  acts,  in  some 
exceptional  cases,  in  order  to  show  the  vntenl  with  which 
the  act  charged  was  done;  but  this  exception  does  not 
apply  to  the  case  at  bar.  Moreover,  the  precise  point 
was  decided  in  People  v.  Botven,  49  CaL  654.  In  that 
ease  the  court  say:  ^^At  the  trial  the  coart  allowed  the 
prosecution,  against  defendant's  objection,  to  introduce 
in  evidence  the  declarations  of  defendant  concerning  his 
misconduct  with  other  young  girls.  The  attorney-gen- 
eral admits  that  this  was  error,  and  we  agree  vrith  the 
attorney-general.  Judgment  and  order  denying  a  new 
trial  reversed,  and  cause  remanded  for  a  new  triaL"     And 


Digitized  by 


Google 


176  People  v.  Stbwabt.  [85  Cal. 

for  tliis  reason  the  same  order  must  be  made  in  the  case 
at  bar.  (And  in  this  case  tts  do  not  understand  the  a^ 
tomey-general  as  seriously  insisting  that  the  ruling  of  the 
court  on  this  point  was  not  erroneous.) 

We  see  no  need  of  etxamining  the  other  points  in  de- 
tail We  may  say^  however^  that  we  think  the  indict- 
ment sufficient,  and  that  the  rulings  of  the  court  in 
giving  and  refusing  instructions  were^  taken  together, 
not  enroneous.  The  statute  formerly  made  the  age  of 
consent  ten  years.  An  amendment  making  that  age  four- 
teen years  took  effect  on  May  15^  1889.  The  prosecut- 
ing witness  was  fourteen  years  old  on  May  18th  of  that 
year.  (We  take  theibe  figures  to  be  correct^  because  they 
are  so  stated  in  the  instructions  and  in  the  brief  of  ap- 
pellant) Most  of  the  acts  of  appellant,  as  testified  tq 
by  the  prosecuting  witness,  occurred  before  May  ISth, 
and  while  she  was,  under  the  law  as  it  then  stood,  of  the 
age  of  legal  consent  She  testified,  however,  to  some  of 
such  acts  as  occurring  between  the  15th  and  18th,  when 
she  could  not  legally  consent  Perhaps,  therefore^  the 
instructions  should  more  clearly  distinguish  those  two 
periods.  If  appellant  did  the  acts  charged  between  the 
15th  and  18th  of  the  said  month,  he  would  be  guilty, 
whetheor  the  prosecuting  witness  actually  consented  or 
not;  but  if  they  were  committed  before  the  15th,  or  after 
the  18th,  then,  in  order  to  constitute  the  offense  charged, 
some  force  or  intimidation  would  have  to  be  shown,  or 
some  want  of  consent  on  her  part 

Judgment  and  order  reversed,  and  cause  remanded  for 
a  new  triaL 

Shaxpstedt,  J.,  and  Bbattt,  0.  J.,  conourraL 
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[No.  13666.    In  Bank.— August  1, 1890.] 

THOMAS  R  MORE,  Administratoe,  etc.,  Appkluutt, 

V.  J.  W.  OALKINS,  Respondent. 

DoD  or  Tbubt  —  Powkb  of  Salb  —  Mortoaob — Disfutb  as  to 

AjCOUlfT   or    iNDIBTEDirESS — ^AOCOimTINQ — iNJTJWOnON — PUBAD- 

nre. — ^A  complaint  setting  out  an  Instrument  purporting  to 
be  a  oonyeyance  upon  certain  trusts,  and  empowering  the 
defendant  to  sell  tbe  lands  conveyed,  and  to  pay  certain  In- 
debtedness of  plaintiff  to  defendant  and  certain  adyancee  to 
be  made  by  him,  and  an  additional  sum  of  ten  thousand  dol- 
lars, and  alleging  that  defendant  has  advertised  the  property 
for  sale,  and  showing  that  a  considerable  portion  of  the  de- 
mand of  defendant  Is  unliquidated  and  uncertain,  and  that 
said  sum  of  ten  thousand  dollars  is  disputed  as  being  with- 
out consideration,  and  that  the  value  of  the  property  greatly 
exceeds  the  amount  of  the  Just  and  lawful  indebtedness  of 
plaintiff  to  defendant, — states  a  cause  of  action  for  an  ac- 
counting before  a  sale  of  the  property,  and  for  a  temporary 
injunction  against  the  sale  pending  the  accounting,  regard- 
less of  whether  the  Instrument  Is  merely  a  mortgage  with  a 
power  of  sale,  or  a  deed  of  trust  conveying  the  legal  title. 

Id. — Sals  uin>BB  Oboeb  of  Court — Mode  of  Sale — Commissionbb. — 
In  such  case,  the  court  Is  not  only  justified  In  ordering  an 
account  of  what  Is  due  the  defendant,  but  may  also  control 
Uie  mode  of  sale  as  to  the  notice  to  be  given,  the  limitation 
of  the  amount,  and  portions  of  the  property  to  be  sold,  and 
whether  or  not  it  should  be  sold  In  parcels,  and  may  order 
the  sale  to  be  made  by  its  own  commissioner,  if  deemed 
necessary  to  secure  a  fair  sale  for  the  highest  price. 

Id. — ^Plbadino — ^Vauditt  of  Contbact — ^Mental  Inoapacitt — ^T6- 
TAL  Want  of  Undebstandino. — A  complaint  alleging  that  such 
deed  of  trust  was  void  upon  the  ground  that  the  grantor  was 
Incapacitated  from  giving  his  consent  to  the  contract  by 
physical  and  mental  disease,  not  having  proper  control  of 
himself  and  capacity  to  act  In  a  reasonable  and  proper  man- 
ner, and  being  still  further  Incapacitated  by  Inebriety, 
whereby  he  was  at  the  date  of  the  instrument  non  oompos 
mentis,  does  not  show  that  the  contract  was  void  under  sec- 
tion 88  of  the  Civil  Code,  It  not  being  directly  or  indirectly, 
definitely  or  indefinitely,  alleged  that  the  grantor  was  "en- 
tirely without  understanding." 

Id.— RX60ISSI017  of  Contract  fob  Unsound  Mind— Ofbxb  to  Re- 
STOBB. — Conceding  that  such  complaint  shows  such  an  "un- 
sound mind,"  though  "not  entirely  without  understanding/' 
as  would  Justify  a  rescission  of  the  deed  of  trust,  under  sec- 
tion 39  of  the  Civil  Code,  and  the  chapter  on  rescission 
therein  referred  to,  yet  If  it  does  not  state  any  offer  to  re- 
store the  money  paid  under  the  contract,  or  that  plaintiff  is 
ready  or  willing  to  restore  anything  of  value  received  from 
defendant  under  the  contract,  it  states  no  cause  of  action 
for  rescission. 

LJCXXV.  Cal.— 12 
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Appeal  from  a  judgment  of  the  Superior  Court  of  Ven- 
tura County. 

Tlie  facta  are  stated  in  the  opinion. 

Barclay,  Wilson  &  Carpenter,  and  McKeeby  &  WUde, 
for  Appellant. 

Wright  &  Day,  for  Eespondent. 

Vanolief,  C. — ^This  appeal  is  from  a  final  judgment 
for  defendant  on  general  demurrer  to  the  complaint,  and 
the  questions  for  decision  relate  to  the  sufficiency  of  the 
complaint  as  against  a  general  demurrer. 

A,  S.  More,  having  commenced  the  action  in  his  life- 
time, died  pending  a  demurrer  to  his  complaint.  After 
substitution  of  his  administrator,  Thomas  R.  More,  as 
plaintiff,  the  demurrer  was  sustained,  and  the  adminis- 
trator filed  an  amended  complaint,  a  general  demurrer 
to  which  was  also  sustained ;  and  it  is  the  sufficiency  of 
this  amended  complaint  which  is  in  question  here. 

After  averring  the  death  of  the  original  plaintiff  and 
the  substitution  of  the  administrator,  the  amended  com- 
plaint proceeds  as  follows : — 

"2.  That  heretofore,  to  wit,  on  the  seventh  day  of 
April,  1888,  Alexander  S.  More,  deceased,  was  the  owner 
in  fee-simple  and  in  the  possession  of  several  tracts  of  land 
lying  and  being  in  the  county  of  Ventura,  and  state  of 
California,  and  particularly  described  in  an  instrument 
BKCCuted  between  the  original  plaintiff  in  this  action  and 
defendant  on  the  day  and  year  aforesaid,  and  acknowl- 
edged by  the  said  Alexander  S.  More,  deceased,  on  the 
day  and  year  aforesaid,  and  by  the  said  defendant  on  the 
ninth  day  of  April,  1888,  and  recorded  in  the  recorder^a 
office  of  Ventura  County,  state  of  California,  on  the  day 
and  year  last  aforesaid,  at  ten  minutes  past  eleven  o'clock, 
A.  M.,  of  said  day,  a  copy  of  which  said  instrument  in 
writing,  marked  TExhibit  A/  is  here  annexed  and  made 
a  part  of  this  complaint. 
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"3.  That  said  instrument,  made  as  aforesaid,  acknowl- 
edged and  recorded  as  aforesaid,  was  upon  its  face  a  deed 
by  which  the  said  Alexander  S.  More  conveyed  the  title 
to  the  said  several  tracts  of  land  to  the  defendant,  upon 
certain  conditions  and  trusts  therein  set  forth,  but  that 
the  same  was  then  and  is  now,  in  law  and  equity,  a  mort- 
gage to  secure  the  payment  from  the  said  Alexander  S. 
More  to  the  defendant  of  the  sum  of  fifteen  thousand 
dollars,  by  the  defendant,  on  the  said  seventh  day  of 
April,  A.  D.  1888,  loaned  to  the  said  Alexander  S.  More, 
with  interest  thereon  at  the  rate  of  ten  per  cent  per  an- 
num from  date  of  deed,  and  for  the  repayment  to  the 
defendant  of  the  sum  of  about  forty-three  thousand  dol- 
lars, principal  and  interest,  the  amount  of  a  mortgage 
held  by  Isadore  Dreyfus,  and  due  November  5,  1888, 
which  said  mortgage  the  said  defendant,  in  the  said  in- 
strument in  writing,  agreed  to  assume  and  pay,  and  to 
secure  the  said  defendant  the  repayment  of  all  taxes 
which  should  at  any  time  be  paid  by  him  on  the  said 
several  tracts  of  land  so  conveyed  by  the  said  Alexander 
S.  More  to  the  defendant,  said  taxes  and  the  amount 
paid  upon  said  mortgage  to  bear  intorost  at  the  rate  of 
ten  per  cent  per  annum,  and  for  the  payment  by  the 
said  Alexander  S.  More  to  the  defendant  of  all  costs  and 
expenses  incurred  by  the  defendant  in  and  about  the 
management  and  sale  of  the  said  several  tracts  of  land 
aforesaid,  and  for  no  other  purpose  whatever;  that  on 
the  fifth  day  of  November,  A.  D.  1888,  the  defendant  did 
pay  to  the  said  Isadore  Dreyfus  about  the  sum  of  forty- 
three  thousand  dollars,  principal  and  interest,  on  the  said 
mortgage  held  and  owned  by  Dreyfus  as  aforesaid,  and 
from  the  said  fifth  day  of  November,  A.  D.  1888,  the 
said  defendant  became  and  was  entitled  to  have  and  re- 
ceive of  and  from  the  said  Alexander  S.  More  the  sum 
of  forty-three  thousand  dollars,  with  interest  thereon  at 
the  rate  of  ten  per  cent  per  annum  until  paid. 
'Plaintiff  allies,  upon  his  information  and  belief,  that 
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the  whole  amount  of  indebtednes  of  the  said  Alexander 
S.  More  to  defendant^  exclusive  of  taxes  paid  by  the  de- 
fendant for  the  said  Alexander  S.  More,  and  the  expenses 
of  the  management  of  the  several  tracts  of  land  afore- 
said, is  fifty-eight  thousand  dollars,  with  interest  thereon 
at  the  rate  of  ten  per  cent  per  annum  on  fifteen  thousand 
dollars  from  the  seventh  day  of  April,  A.  D.  1888,  and 
on  forty-three  thousand  dollars  from  the  fifth  day  of  No- 
vember, A.  D.  1888,  and  that  for  said  sum  of  fifty-eight 
thousand  dollars  and  interest^  and  taxes  paid  and  interest, 
the  amount  of  which  is  unknown  to  the  plaintiff,  and  the 
expenses  incurred  in  the  management  of  the  several  tracts 
of  land  (the  amounts  of  which,  are  also  to  the  plaintiff 
unknown)  the  defendant  has  a  lien  upon.  But  plaintiff 
denies  the  defendant  has  a  lien  upon  or  title  to  the  several 
tracts  of  land  aforesaid. 

"4.  The  plaintiff  further  states  that  by  the  terms  of 
said  instrument  in  writing  between  the  said  Alexander 
S.  More,  deceased,  and  the  defendant^  of  date  April  7, 
1888,  it  was  provided  that  the  said  Alexander  S.  More 
should  pay  to  the  defendant  the  additional  sum  of  ten 
thousand  dollars,  which  the  party  of  the  first  part  hereby 
agreed  to  pay  to  the  party  of  the  second  part  without 
interest;  and  the  plaintiff  alleges,  on  his  information  and 
belief,  that  there  was  not,  prior  to  the  execution  of  said 
instrument,  at  the  time,  or  since  then,  the  slightest  con- 
sideration for  that  part  of  the  agreement;  that  he  has 
never  received  from  the  defendant  or  any  other  person 
a  single  farthing  as  a  consideration  for  that  portion  of 
the  agreement^  and  the  only  consideration  for  that  specific 
portion  of  said  agreement  was  as  follows:  The  said  Isa- 
dore  Dreyfus  had  an  option  in  writing,  dated  the  fifth 
day  of  November,  A.  D.  1887,  to  purchase  the  said  several 
tracts  of  land  within  one  year  from  the  date  of  said  op- 
tion, foi*  the  sum  of  one  hundred  and  three  thousand 
dollars,  and  the  defendant  was  to  have  and  receive  from 
the  said  Alexander  S.  More  the  said  sum  of  ten  thousand 
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dollaiB  in  caBe  said  Isadora  Dreyfus  should  not  eleet  to 
buy  said  several  tracts  of  land,  and  he,  the  defendant^ 
should  find  a  purchaser  or  purchasers  for  the  same  at 
the  same  price  Isadore  Dreyfus  held  the  option  for,  viz., 
one  hundred  and  three  thousand  dollars;  and  the  plain- 
tiff alleges  that  said  Isadore  Dreyfus  did  not  elect  to  pur- 
chase said  several  tracts  of  land  at  and  for  the  price  afore^ 
said,  and  that  the  defendant  has  not  sold  the  said  several 
tracts  of  land,  or  any  portion  of  them,  and  is  not^  in  law 
or  equity,  entitled  to  receive  the  said  sum  of  ten  thousand 
dollars,  or  any  part  thereof. 

"6.  The  plaintiff  further  states,  upon  his  information 
and  belief,  that  appurtenant  to  said  tracts  of  land  arq 
certain  vnluable  water  rights,  viz.,  the  Sespe  Creek,  Fish 
Slough,  and  the  Hojo  or  Dudley  Canon;  and  that  the 
several  tracts  of  land  and  water  rights  appurtenant  to  as 
aforesaid  are  very  valuable,  being  of  far  greater  value 
than  the  amounts  due  the  defendant,  and  that  the  defend- 
ant can  suffer  no  loss  or  injury  if  the  sale  of  the  said 
several  tracts  of  land  is  delayed,  while  the  estate  of  said 
Alexander  S.  More  would  suffer  irreparable  injury  if  the 
sale  heretofore  advertised  should  take  place,  as  said  estate 
would  be  without  remedy  at  law  if  the  defendant  were 
permitted  to  sell  the  same. 

'^And  the  plaintiff  further  alleges  that  the  defendant 
has  been  in  possession  of  the  said  several  tracts  of  land 
and  water  rights  since  the  execution  of  said  instrument; 
has  rented  the  same  to  several  parties,  who  have  paid 
said  defendant  rent  for  the  same,  or  are  now  indebted  to 
him  for  rent  of  said  several  tracts  of  land  and  the  water 
rights  aforesaid,  and  that  said  defendant  has  rendered  no 
account  of  said  rents  to  the  estate  of  Alexander  S.  More, 
or  given  plaintiff  any  information  concerning  the  same, 
and  that  plaintiff  is  in  ignorance  of  the  amounts  of  said 
rents  and  profits. 

"6.  The  plaintiff  further  alleges  that,  disregarding 
the  plaintiff's  rights  in  the  premises,  the  defendant  has 
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advertised  said  several  tracts  of  land  and  the  water 
rights  appurtenant  thereto  to  be  sold  at  Santa  Paula, 
in  the  said  county  of  Ventura,  state  aforesaid,  at  public 
auction,  for  cash,  on  the  tenth  day  of  April,  and  that 
said  amount  of  ten  thousand  dollars,  so  wrongfully  and 
illegally  inserted  in  said  instrument  in  writing  as  being 
a  debt  of  the  plaintiff  due  to  the  defendant,  is  demanded, 
and  the  defendant  is  about  to  sell  the  said  several  tracts 
of  land  and  the  water  rights  appurtenant  thereto  to  satisfy 
that  said  sum  of  money  last  aforesaid,  as  well  as  the  others 
named  in  said  instrument. 

"?•  And  for  a  further  cause  of  action,  the  said  plain- 
tiff alleges  that  at  and  prior  to  the  date  of  the  execution 
and  delivery  of  the  instrument  of  writing  theretofore  re- 
ferred to,  copy  of  which  is  hereto  annexed  and  marked 
'Exhibit  A,'  as  this  plaintiff  is  informed  and  believes,  the 
said  Alexander  S.  More  was  incapable  of  executing  said 
alleged  instrument;  that  the  said  x\lexander  S.  More 
attained  his  legal  majority  in  the  month  of  June,  1887; 
that  prior  thereto,  and  thereafter,  the  said  Alexander  S. 
More  was  of  infirm  health,  and  was  physically  and  men- 
tally diseased,  so  that  when  he  became  of  age  lawfully 
to  contract  debts  and  make  agreements  he  was  incapable 
of  making  lawful  contracts  by  reason  thereof;  that  the 
agreement  and  mortgage  made  to  Isadore  Dreyfus  on 
the  fifth  day  of  November,  1887,  was  unlawful  and  void; 
that  therein  the  said  Alexander  S.  More  was  incapable 
of  giving  his  consent  thereto,  by  reason  of  said  physical 
incapacity;  that  this  plaintiff  is  informed  and  believes^ 
and  on  that  iuformation  and  belief  alleges,  that  said 
Alexander  S.  More,  by  reason  of  his  physical  and  men- 
tal condition,  and  not  having  proper  control  of  himself 
and  capacity  to  act  in  a  reasonable  and  proper  manner, 
contracted  habits  of  inebriety  that  further  and  seriously 
affected  his  mental  condition,  so  that  he  became  and  was 
still  further  incapacitated  to  make  any  lawful  agreement 
or  execute  any  conveyance;  that  while  in  this  condition 
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the  said  Alexander  S.  More  esxecuted  and  delivered  to 
the  said  J.  W.  Calkins  the  said  instrument  of  writing 
whereby  the  whole  administration  of  his  estate  and  affairs 
was  transferred  from  himself  to  said  Calkins ;  that  therein 
the  said  Calkins  induced  said  More  to  sanction  and  au- 
thorize the  payment  of  sums  of  monery,  for  which  there 
was  no  consideration,  to  wit,  not  only  all  the  expenses  of 
the  management  of  said  estate  by  said  Calkins,  without 
supervision  or  coatrol  of  said  More,  or  of  an  author- 
ized guardian,  but  also  the  payment  of  the  ten  thou- 
sand dollars  hereinbefore  referred  to,  which  was  with- 
out consideration  and  void,  and  by  reason  of  the  physical 
condition,  induced  by  disease  and  confirmed  and  rapidly 
acquired  habits  of  inebriety,  the  said  Alexander  S.  More 
was,  at  the  date  of  the  execution  of  said  instrument  of 
writing,  non  compos  mentis,  and  the  said  instrument  of 
writing  was  void. 

"And  this  plaintiff  further  alleges  that  since  the  be- 
ginning of  this  action  the  said  Alexander  S.  More  has 
departed  this  life,  and  that  this  plaintiff  is  the  adminis- 
trator of  his  estate,  as  heretofore  set  forth ;  that  the  aaid 
property  so  described  in  said  instrument  of  writing  is  a 
part  of  the  estate  of  said  Al^ander  S.  More,  deceased, 
and  that  the  plaintiff  herein,  as  such  administrator,  is 
entitled  to  the  possession  and  administration  of  said 
estate;  that  the  debts  named  in  and  payments  required 
to  be  made  by  the  said  instrument  of  writing  were  in- 
curred during  the  incapacity  of  said  Alexander  S.  More, 
and  that  great  and  irreparable  damage  will  be  done  to 
the  estate  of  said  More  if  the  said  Calkins  be  allowed  to 
proceed  to  sell  said  property  under  the  provisions  of  said 
void  instrument  of  writing. 

"Wherefore  the  plaintiff  demands  judgment^ — 1.  That 
the  defendant  render  an  account  of  the  rents  and  profits 
of  the  said  several  tracts  of  land  and  the  water  rights 
appurtenant  thereto  received  by  the  said  defendant  since 
the  seventh  day  of  April,  1888;  2.  That  the  said  sura 
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of  ten  thousand  dollars  described  in  said  instrument  as 
a  non-intereet  bearing  debt^  due  from  the  plaintiff  to 
the  defendant^  be  adjudged  and  decreed  to  be  witliout 
consideration  and  void,  and  that  the  said  defendant^  his 
agents  and  attorneys,  be  forever  enjoined  and  restrained 
from  collecting  the  same,  or  any  part  thereof;  8.  That 
the  said  instrument  in  writing  executed  between  the 
said  A.  S.  More  and  defendant  on  the  seventh  day  of 
April,  1888,  be  adjudged  and  decreed  to  be  void  and  of 
no  effect  or  virtue,  in  law  or  equity,  and  the  said  defend- 
ant be  forever  restrained  and  enjoined  from  selling  or 
disposing  of  the  said  tracts  of  land  and  the  water  rights 
appurtenant  thereto,  or  either  or  any  of  them,  by  virtue 
of  the  authority  of  said  instrument  executed  as  afore- 
said between  the  said  Alexander  S.  More  and  the  de- 
fendant^ and  such  other  and  further  relief  as  the  court 
may  deem  just  and  equitable  in  the  premises,  and  for 
costs." 

Exhibit  A,  annexed  to  the  complaint^  omitting  the  de- 
scription of  the  lands  and  other  property  conveyed  and 
assigned,  is  as  follows: — 
"Alexander  S.  More  to  J.  W.  Calkins, 

"This  indenture,  made  the  seventh  day  of  April,  1888, 
between  Alexander  S.  More,  of  the  city  and  county  of 
Santa  Barbara,  state  of  California,  the  party  of  the  first 
part,  and  J.  W.  Calkins,  of  said  city,  the  party  of  the  sec- 
ond part,  witnesseth :  That  the  said  party  of  the  first  part, 
for  and  in  consideration  of  the  sum  of  fifteen  thousand 
dollars  to  him  in  hand  paid,  the  receipt  whereof  is  hereby 
acknowledged,  and  in  consideration  of  the  agreements 
and  covenants  herein  entered  into  by  the  party  of  the 
second  part,  does  by  these  presents  grant,  bargain,  and 
convey  unto  the  said  party  of  the  second  part  [here  follows 
description  of  lands,  water-ditches,  and  contracts]. 

"To  have  and  to  hold  the  aforesaid  lands,  rights,  ease- 
ments, contracts,  claims,  demands,  and  other  property 
hereby  conveyed,  assigned,  or  transferred  to  the  party  of 
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the  seoond  part^  his  auccessor  or  8uoceesoTB  and  assigns, 
npon  the  trusts  and  oonfidences  and  subject  to  the  powers 
hereinafter  expressed,  to  wit : — 

"The  parly  of  the  second  part  is  hereby  empowered 
and  authorized  to  sell  and  oonvej,  assign  and  transfer^ 
lease,  mortgage,  or  hjpothcate^  any  of  the  aforesaid  lands, 
tenements,  and  heireditaments,  water  and  ditch  rights, 
and  easements  or  other  property  hereby  conveyed  or  as- 
signed, or  any  part  thereof  or  interest  therein,  and  to 
sell  and  transfer  or  hypothecate  the  aforesaid  contracts, 
or  either  of  them,  or  any  interest  therein;  and  any  sales 
of  any  of  said  lands,  rights,  easements,  or  other  property 
may  be  made  by  the  party  of  the  second  part  at  such 
price  and  upon  such  terms  as  to  cash  or  on  credit  as  he, 
the  said  party  of  the  second  part,  may  deem  advisable. 
And  the  party  of  the  second  part  is  further  empowered 
and  authorized  to  institute  and  prosecute  or  defend  such 
suits  and  actions  or  other  proceediDgs  at  law  as  may  bo 
by  him  deemed  advisable  to  protect  or  secure  the  rights 
and  interests  of  the  parties  hereto,  or  either  of  them,  id 
any  of  the  lands  or  other  property  herein  described,  and 
particularly  the  rights  and  interests  of  the  party  of  the 
first  part,  in  and  to  the  waters  of  Sespe  Creek  and  Fish 
Slough,  and  the  water  claims  and  ditch  rights  herein- 
above mentioned,  and  the  party  of  the  second  part  may 
compromise  any  of  said  suits,  actions,  or  proceedings^ 
upon  such  terms  as  he  may  deem  most  advisable,  and 
he  may  join  the  party  of  the  first  part  as  a  party  to  any 
of  said  suits,  actions,  or  proceedings,  and  the  expenses  of 
sudi  suits,  actions^  or  proceedings  paid  by  the  party  of 
the  second  part  shall  be  deemed  a  disbursement  for  the 
benefit  of  the  party  of  the  first  part  thereto^  and  the  pay- 
ment thereof,  with  ten  per  cent  interest  thereon  from  the 
time  of  disbursement,  shall  be  deemed  to  be  secured  by 
these  presents.  The  party  of  the  second  part  and  his 
successors  shall,  during  the  continuance  of  these  trusts, 
have  the  sole  possession,  oontrol,  and  management  of  all 
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the  lands  and  other  property,  rights,  and  interests  hereby 
conveyed  and  transferred 

"And  the  said  party  of  the  second  part  shall  (in  the 
event  that  Isadore  Dreyfus  does  not  exercise  his  option 
to  purchase  the  aforesaid  property  under  said  contract 
entered  bet>^een  him  and  the  party  of  the  first  part  the 
fifth  day  of  November,  1887,  and  does  not  became  the 
purchaser  of  the  same)  proceed  with  all  diligence  to  sell, 
under  the  powers  hereinabove  cKpressed,  the  aforesaid 
lands,  water  rights,  and  other  rights,  easements,  and  other 
property,  as  a  whole  or  in  parcels,  as  he,  the  said  party 
of  the  second  part,  or  his  successors  in  trust,  may  deem 
most  advisable,  and  out  of  the  proceeds  of  such  sales, 
and  the  rents,  issues,  profits,  and  proceeds  of  said  lands, 
contracts,  and  other  prope<rty,  the  party  of  the  second  part, 
or  his  successor  or  successors  in  trust,  shall  pay, — 1.  The 
T'oasonable  expenses  of  the  management  of  said  lands 
•ind  property  and  of  the  execution  of  these  trusts;  2. 
To  the  said  J.  W.  Calkins  the  sum  of  fifteen  thousand 
dollars,  with  interest  thereon  at  the  rate  of  ten  per  cent 
per  annum,  together  with  the  additional  sum  of  ten 
thousand  dollars,  which  the  party  of  the  first  part  hereby 
agrees  to  pay  the  party  of  the  second  part,  without  inter- 
est, also  the  amount  which  may  be  paid  out  by  the  party 
of  the  second  part  in  satisfaction  of  the  mortgage  exe- 
cuted to  Isadore  Dreyfus,  and  hereinafter  mentioned ;  and 
the  amount  of  money  paid  out  in  the  course  of  the  exe- 
cution of  these  trusts  and  the  powers  hereby  conferred, 
and  for  the  payment  of  such  taxes  and  other  liens  as 
may  be  levied  on  or  be  imposed  upon  any  of  the  afore- 
said proporty  during  the  continuance  of  these  trusts 
(except  taxes  and  assessments  upon  this  deed  of  trust, 
or  the  debts  or  other  obligations  hereby  secured),  with 
interest  at  the  rate  of  ten  per  cent  per  annum  upon  all 
sums  paid  out  as  aforesaid  (with  the  exception  as  to 
taxes  and  assesssraents  above  specified),  and  the  residue, 
if  any,  of  the  proceeds  of  said  lands^  contracts,  or  other 
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property  and  other  property  and  rights,  shall  be  paid 
over  to  the  said  party  of  the  first  part^  his  personal  repre- 
sentatives or  assigns;  and  the  residue  of  said  lands  re- 
maining unsold  shall,  after  the  execution  of  these  trusts, 
be  reconveyed  to  said  party  of  the  first  part,  his  heirs  or 
assigns;  and  the  residue  of  any  other  of  said  property, 
rights,  claims,  or  interests  then  remaining  in  the  hands 
of  said  party  of  the  second  part  or  his  successors  in  trust 
shall  be  reassigned  and  transferred  to  the  said  party  of 
the  first  part^  his  personal  representatives  or  assigns. 
And  the  party  of  the  second  part  agrees  that  in  the 
event  that  said  Isadore  Dreyfus  shall  not  exercise  his 
option  under  the  contract  of  November  6,  1887,  above 
mentioned,  to  purchase  the  lands  and  property  in  said 
contract  mentioned,  and  shall  not  become  the  purchaser 
of  the  same  thereunder,  he,  the  said  party  of  the  second 
part  or  his  personal  representatives  will  pay  and  dis- 
charge at  its  maturity  that  certain  mortgage  upon  said 
lands  executed  by  the  party  of  the  first  part  to  Isadore 
Dreyfus  the  fifth  day  of  November,  1887,  and  recorded 
in  the  office  of  the  county  recorder  of  said  Ventura 
County,  in  book  9  of  mortgages,  page  613,  together  with 
the  debt  thereby  secured,  and  that  he  will  pay  all  taxes 
and  assessments  which  may  be  levied  upon  said  lands  or 
other  property  during  the  continuance  of  these  trusts,  hav- 
ing the  right  to  reimbursement  for  the  same  as  herein- 
above specified. 

"In  witness  whereof,  the  parties  have  hereunto  set  their 
hands  and  seals  the  day  and  year  first  above  written. 
[seal.]  "Alexander  S.  Mobe. 

[seal.]  "J.  W.  Calkins." 

Whether  the  instrument  is  merely  a  mortgage  witli 
power  of  sale,  or  a  deed  of  trust  conveying  the  legal  title, 
I  think  the  amended  complaint  states  a  cause  of  action 
for  an  accounting  before  a  sale  of  the  property  by  the  de- 
fendant, and  for  a  temporary  injunction  against  the  sale 
pending  the  accounting. 
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"Sales  under  powers  in  deeds  of  trust  or  mortgage  are 
a  harsh  mode  of  foreclosing  the  rights  of  the  mortgagor. 
They  are  scrutinized  by  courts  with  great  care,  and  will 
not  be  sustained  unless  conducted  with  all  fairness,  regu- 
larity, and  scrupulous  int^rit^.  Upon  very  slight  proof 
of  fraud  or  unfair  conduct^  or  any  departure  from  the 
terms  of  the  power^  they  will  be  set  aside.  •  •  •  .  A  sale 
ought  not  to  be  made  when  the  debt  is  uncertain  or  in 
dispute;  and  if  made,  it  may  be  set  aside."  (Perry  on 
Trusts,  4th  ed.,  sec  602x.)  "And  if  there  is  doubt  or 
dispute  as  to  how  much  is  due^  or  if  the  debt  is  unliqui- 
dated, a  sale  will  be  enjoined.  The  amount  of  the  debts 
must  be  certain;  and  if  it  is  not  so,  the  creditor  must 
file  a  bill  to  ascertain  the  amount,  and  pray  for  leave  to 
sell  to  pay  the  amount  found  due."  (Perry  on  Trusts, 
sec  802ee.) 

In  Jones  on  Mortgages  it  is  said :  "When  the  accounts 
between  the  parties  are  complicated,  and  the  balance  due 
under  the  mortgage  is  uncertain,  a  sale  may  sometimes 
be  enjoined  until  the  equities  between  the  parties,  which 
should  afiFect  the  amount  due  under  the  mortgage,  are 
settled  and  the  balance  due  can  be  ascertained."  (Sec. 
1813.)  The  power  of  a  court  of  equity  over  sales  under 
powers  in  mortgages  and  trust  deeds  is  exemplified  to  a 
considerable  extent  in  the  case  of  V(m  Bergen  v.  Demarest, 
4  Johns.  Ch.  37,  wherein  an  injunction  was  granted  at 
suit  of  an  infant  heir  of  the  mortgagor,  on  the  ground 
that  the  amount  due  was  in  dispute,  and  upon  the  hear- 
ing the  sale  was  subjected  to  the  following  restrictions: 
1.  That  the  amount  due  should  be  computed  by  a  mas- 
ter; 2.  That  the  master  be  associated  with  tlie  mort- 
gagee in  making  sale ;  3.  That  further  notice  of  the  sale 
should  be  given;  and  4.  That  only  so  much  should  be 
sold  as  the  master  deemed  sufficient,  in  case  a  part  could 
be  sold  without  prejudice.  In  Cole  v.  Scuvage,  Clarke,  Ch. 
361,  a  sale  was  enjoined  on  the  ground  that  the  mort- 
gagee^ in  his  notice  of  sale^  claimed  more  than  was  due. 
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(See  also  Draper  v.  Davis,  104  U.  S.  847;  Kamsgwy  v. 
Spicer,  76  K  C-  95;  CapeJuxrt  v.  Biggs,  77  K  C.  261; 
Bridgers  v.  Morris,  90  N.  0,  82;  Rossett  ▼•  FwAer,  11 
Gratt  492 ;  Cvary  v.  Hitt,  18  W.  Va.  370 ;  ShuJtz  v.  ffons- 
brough,  88  Gratt  676 ;  il«AJum  y.  Andre,  68  Miss.  609 ; 
DicJcerson  v.  Hays,  26  Minn.  100 ;  Peck  v.  Peck,  9  Terg. 
301 ;  Johnson  v.  ^ason,  8  Ired-  Eq.  880 ;  WiVcins  v.  Gor- 
don, 10  Leigh,  547 ;  Sanford  v.  I^'Ziti/,  24  Mich.  28 ;  Marks 
V.  Morris,  2  Munf .  407 ;  6  Am,  Dec.  481 ;  Jones  on  Mort- 
gagee, sees,  1869,  I860.) 

The  complaint  in  this  case  shows  that  a  considerable 
portion  of  the  demand  of  defendant,  for  the  payment  of 
which  he  has  advertised  for  sale  all  the  property  de- 
scribed in  the  instroment,  is  unliquidated  and  uncertain ; 
and  that  ten  thousand  dollars  of  the  liquidated  portion 
of  his  claim  is  disputed  by  the  plaintiflF  on  the  ground 
that  it  is  unsupported  by  any  consideration  whatever. 
It  also  avers  that  the  value  of  all  the  property  greatly 
exceeds  the  amount  of  the  just  and  lawful  indebtednesjj 
of  the  plaintiff  to  the  defendant  The  fact  that  it  appears 
upon  the  face  of  the  instrument  that  payment  for  all 
loans  and  advances,  and  compensation  for  all  services, 
with  extraordinary  interest,  is  provided  for,  exclusive  of 
the  promise  to  pay  ten  thousand  dollars  without  interest, 
tends  to  corroborate  the  averment  that  there  was  no 
consideration  for  the  promise  to  pay  the  ten  thousand 
dollars.  But  for  the  presumption  that  there  is  a  consid- 
eration for  every  promise  in  writing,  there  would  appear 
to  be  no  consideration  for  the  promise  to  pay  the  ten 
thousand  dollars  without  interest  But  this  presumption 
is  disputable,  and  the  plaintiff  has  disputed  it  in  this 
case.  In  addition  to  this,  the  extraordinary  and  almost 
unlimited  power  granted  by  the  instrument  invitee  scru- 
tiny as  to  the  honesty  and  fairness  of  the  transaction, 
and  tends  to  induce  a  court  of  equity  to  restrict  the 
execution  of  it  to  such  mode  as  may  do  justice  to  tlie 
grantee  with  the  least  detriment  or  inconvenience  to  tbfi 
grantor. 
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Upon  the  facts  alleged,  and  appearing  upon  the  face 
of  the  instrument  exhibited,  I  think  the  court  would  have 
been  justified  in  ordering  an  account  to  be  taken  of  what 
was  due  the  defendant^  and  in  controlling  the  mode  of 
sale,  as  to  the  notice  to  be  given,  the  limitation  of  the 
amount  and  portions  of  the  property  to  be  sold,  and 
whether  or  not  it  should  be  sold  in  parcels;  and  also,  in 
ordering  the  sale  to  be  made  by  its  own  commissioner,  if 
deemed  necessary  to  secure  a  fair  sale  for  the  highest  ob- 
tainable price.  Pending  these  proceedings,  a  sale  by  the 
defendant  must  necessarily  have  been  enjoined. 

2.  I  think  the  demurrer  to  the  second  cause  of  action 
attempted  to  be  stated  in  the  complaint,  based  upon  sec- 
tions 38  and  39  of  the  Civil  Code,  was  properly  sustained. 
That  A.  S.  More  was  "entirely  without  understanding" 
is  not  directly  or  indirectly,  definitely  or  indefinitely, 
stated  in  the  complaint^  and  therefore  the  instrument  exe- 
cuted by  him  was  not  void. 

Conceding,  for  the  purpose  in  hand,  that  it  is  stated 
in  the  second  count  that  A.  S.  More  was  "of  unsound 
mind,"  though  "not  entirely  without  understanding,"  yet 
it  is  not  stated  that  the  plaintiff  or  his  intestate  ever  re- 
stored or  offered  to  restore,  paid  or  offered  to  pay,  to  de- 
fendant the  money  (fifty-eight  thousand  dollars)  loaned 
to  and  paid  for  the  plaintiff's  intestate  under  the  contract; 
nor  is  it  stated  that  the  plaintiff  is  ready  or  willing  to  re- 
store anything  of  value  received  from  defendant  under  the 
contract;  therefore,  upon  the  facts  stated,  the  contract 
should  not  be  rescinded.      (Civ.  Code,  sec  1691.) 

I  think  the  judgment  should  be  reversed,  and  the  cause 
remanded,  with  instructions  to  the  court  below  to  overrule 
the  demurrer  to  the  first  count  of  the  complaint. 

Bbloheb,  C.  C,  and  Foote,  C,  concurred. 

TBie  CouBT. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  reversed,  and  the  cause  remanded, 
with  instructions  to  the  court  below  to  ov«miIe  the  de- 
murrer to  the  first  count  of  the  complaint 
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[No.  13471.    In  Bank.— August  1»  1890.] 

MARIA  J.  ARZAGA,  Respotobnt,  v.  RAFAEL  VIL- 
LALBAy  Appellant. 

DAMAGXB — COZfyKBSION — ^BZFENSBS  OF  PUSSUIT  OF  PBOFEarTT— FOBM 

or  Action. — ^The  plaintiff  may  recover  compensation  for  the 
pnrsult  of  the  property  (under  our  statute)  In  an  action  to 
recover  the  property  itself  as  well  as  in  an  action  for  its 
conversion,  provided  his  complaint  be  framed  for  that  pur- 
pose. 
OoiTVEBSioN — ^Demand  and  Rkfusal — ^Pleading. — If  defendant  took 
plaintiff's  property,  and  refused  to  return  it  on  demand, 
there  is  a  conversion,  and  an  allegation  of  these  facts  suffi- 
ciently shows  a  conversion. 

DAKAGCS — ^EXEMFLABT     DAMAGES — MALICE — OPPRESSION. — In     Case 

of  malice  or  oppression,  the  Jury  may  give  damages  by  way 
of  punishment  for  the  offense,  in  addition  to  the  actual  dam- 
ages. 

EXEMFLABY   DAMAGES — ^POSSESSION    UNDKB   PROVISIONAL    PROCESS. — 

The  fact  that  the  plaintiff  has  obtained  possession  of  the 
property  under  provisional  process  does  not  affect  the  ques- 
tion of  exemplary  damages. 
iszBHPLASY  Damages — Form  of  Action. — Exemplary  damages  may 
be  recovered  in  an  action  to  recover  the  property  itself  as 
weU  as  in  an  action  for  its  conversion. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Santa  Barbara  County. 

The  facts  are  stated  in  the  opinion. 

W.  C.  Stratton,  for  Appellant 

Fernaid,  Cope  <&  Boyce,  for  Respondent 

Hayiste,  0, — This  was  an  action  for  the  recovery  of  per- 
sonal property  and  damages.  The  plaintiff  obtained  judg- 
ment for  the  possession  of  the  property,  or  its  value  in  the 
sum  of  $350,  and  for  the  sum  of  $580  damages. 

1.  The  defendant  contends  that  there  is  no  evidence 
that  justifies  the  award  of  damages.  And  it  is  quite 
true  that  there  is  no  evidence  of  actual  damage  (the 
property  itself  having  been  returned)  beyond  a  small 
sum  expended  in  pursuit  of  the  property.  But  "in  any 
action  for  the  breach  of  an  obligation  not  arising  from 
contract^  where  the  defendant  has  been  guilty  of  oppres 


Digitized  by 


Google 


192  Abzaga  v.  YnxALBA.  [86  Cal. 

sion,  fraud,  or  malice,  actual  or  preeumed,  the  jury,  in  ad- 
dition to  the  actual  damages,  may  give  damages  for  the 
sake  of  example,  and  by  way  of  punishing  the  defendant." 
(Civ.  Code,  sec  3294.) 

And  we  think  that  the  circumstances  of  the  case 
justified  the  award  which  the  jury  made.  The  plaintiff 
was  the  daughter  of  the  defendant,  and  lived  in  his 
house  with  her  two  children,  one  of  whom  was  about 
four  years  old,  and  the  other  a  baby.  The  property  con- 
sisted principally  of  her  clothes  and  furniture.  There 
is  evidence  tending  to  show  that^  about  ten  days  after 
her  mother's  death,  the  defendant  became  angry  with  tho 
plaintiff  because  she  refused  to  try  to  have  her  mother's 
will  set  aside;  that  on  January  3,  1889,  she  went  to  a 
neighboring  town  to  get  some  medicine,  and  on  her  re- 
turn found  that  defendant  had  put  new  locks  on  the 
doors,  so  that  she  could  not  get  in.  She  says:  *T[  slept 
in  an  outhouse  the  night  of  January  3d;  it  is  an  unfin- 
ished house,  a  little  farm-house,  an  old  house  that  they 
use  to  keep  grain  in."  It  appears  that  this  house  was 
not  unoccupied,  and  that  she  did  not  have  to  sleep  on 
the  floor,  but  had  a  bed.  But  she  "was  very  sick  at  the 
time,  and  not  able  to  work."  And  one  of  the  neighbors 
to  whom  she  applied  says:  "I  saw  her  the  next  morning; 
the  child  was  with  her;  the  child  was  running  at  the  nose 
and  eyes,  and  he  seemed  to  be  all  drawn  up,  like  he  was 
starved  during  the  night;  she  looked  miserable,  and  said 
she  didn't  sleep  at  alL"  The  next  day  she  asked  her  fa- 
ther for  her  things,  but  he  refused  to  give  them  to  her, 
and  retained  them  until  ihey  were  taken  from  him  unden 
the  process  of  the  court 

There  is  evidence  tending  to  contradict  some  of  the 
foregoing;  but  wherever  there  is  a  conflict,  it  must  be 
presumed  that  the  evidence  tending  to  support  the  judg- 
ment is  true.  And  assuming  that  it  is  true,  we  think  that 
there  was  such  oppression  on  the  part  of  the  defendant  as 
justified  the  award  of  the  jury. 
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It  makes  no  difference  with  respect  to  tlie  exemplary 
damages  that^  pending  the  proceedings,  the  plaintiff  ob- 
tained possession  of  the  property  under  the  process  of  the 
court  That  could  affect  onljr  die  judgment  for  the  value 
of  the  property.  It  does  not  affect  the  exemplary  dam- 
ages. Section  626  of  the  Code  of  Civil  Procedure  doea 
not  establish  a  different  rule. 

2.  The  defendant  contends  that  the  court  erred  in 
instructing  the  jury  that  the  action  was  for  the  convert 
sion  of  personal  property,  and  that  in  such  an  action 
they  could  give  exemplary  damages  if  they  believed 
that  there  was  malice,  etc  The  argument  is,  that  this 
was  not  an  action  for  the  conversion  of  personal  prop- 
erty, but  was  for  the  recovery  of  the  property  itself. 
But  whatever  may  be  the  distinction  between  the  two 
actions,  it  is  not  important  here;  for  the  provision  of 
the  Civil  Code  above  quoted  does  not  confine  the  recov- 
ery of  exemplary  damages  to  actions  for  the  conversion 
of  the  property.  It  says,  "in  an  action  for  the  breach  of 
an  obligation  not  arising  from  contract";  which  is  cer- 
tainly broad  enough  to  include  both  the  actions  above  re- 
ferred to.  The  court,  therefore,  was  right  in  telling  the 
jury  that  if  they  believed  that  there  was  malice,  etc,  they 
could  give  exemplary  damages.  And  if  it  called  the  ac- 
tion by  a  wrong  name,  the  mistake  was  immaterial. 

3.  It  is  urged  that,  under  the  cases  of  Kelly  v.  McKib- 
ben.,  64  Oal.  195,  and  Redington  v.  Niunan,  60  Cal.  632, 
the  plaintiff  cannot  recover  what  she  expended  in  pursuit 
of  the  property.  These  cases  seem  to  lay  down  the  rule 
that  expenses  in  pursuit  of  the  property  can  be  recovered 
only  in  actions  "for"  the  conversion,  and  not  in  actions 
to  recover  the  property  itself.  Undoubtedly  the  property 
itself  is  a  different  thing  from  damages  for  its  conver- 
sion. The  pleader  may  unquestionably  omit  one  of 
them.  He  may  not  allege  any  damages  from  the  con- 
version; and  if  not,  he  cannot  recover  any.  In  that 
sense^  it  is  true  that  in  an  action  to  recover  the  propert  v 
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itself  (i.  e.,  the  property  ordy)  the  plaintiff  cannot  recover 
damages  for  the  conversion.  But  it  is  perfectly  clear 
that  the  party  may  have  sustained  damages  from  the 
conversion  outside  of  the  loss  of  the  value  of  the  property 
itself.  The  code  expressly  provides  that  "the  detriment 
caused  by  the  wrongful  conversion  of  personal  properly 
is  presumed  to  be:  ....  3.  A  fair  compensation  for 
the  time  and  money  properly  expended  in  pursuit  of 
the  property."  (Civ.  Code^  sec  3336.)  If,  therefore, 
he  has  made  such  expenditures,  he  is  entitled  to  recover 
them  as  damages  for  the  wrongful  act  of  &e  defendant 
He  is  also  undoubtedly  entitled  to  a  recovBry  of  the 
property  itself,  if  possession  thereof  can  be  had.  Why 
should  he  be  compelled  to  waive  one  or  the  other,  or  to 
bring  separate  actions  for  relief  on  account  of  the  same 
wrong?  To  say  that  the  expenses  of  pursuit  can  be  re- 
covered in  an  action  for  the  conversion,  but  not  in  an 
action  for  the  property  itself,  is  to  say  that  the  expenses 
of  pursuit  can  be  recovered  where  the  party  abandons 
the  pursuit,  but  not  where  he  follows  it  up,  and  is  suc- 
cessful; in  other  words,  that  the  expenses  of  pursuit 
cannot  be  recovered  when  he  pursues,  but  only  when  he 
ceases  to  do  so.  We  can  perceive  no  reason  for  such  a 
result.  There  is  nothing  in  the  statute  which  points  to 
it.  The  provision  establishes  the  measure  of  damages 
for  "the  wrongful  conversion  of  personal  property." 
And  we  do  not  see  any  reason  for  saying  that  this  means 
that  the  damages  can  be  recovered  only  in  the  old  rigid 
form  of  action  in  which  a  recovery  therefor  used  to  be 
allowed  at  common  law.  Under  the  code,  if  a  oomplaint 
states  a  cause  of  action  of  any  kind,  a  recovery  may  be 
had  accordingly.  As  above  stated,  a  recovery  of  the  ex- 
l)enses  of  pursuit  is  not  inconsistent  with  a  recovery  in 
the  same  action  of  the  property  itself.  And  if  it  were, 
the  misjoinder  would  have  to  be  objected  to  in  some  ap- 
propriate way.  That  part  of  the  case  cannot  be  simply 
disregarded. 
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The  form  of  the  judgment  does  not  make  this  oon- 
elusion.  The  argument  in  this  regard  is,  that  in  cases 
where  the  possession  can  be  had,  to  apply  the  measure 
of  damages  established  by  section  8336  would  be  to  give 
the  plaintiff  both  the  property  and  its  value.  But  the 
judgment  must  always  be  in  the  alternative.  Even 
where  the  possession  not  only  can  be  but  has  been 
delivered  (under  provisional  process),  the  judgment 
must  nevertheless  be  for  the  recovery  of  the  property, 
or  its  value  in  a  specified  sum  in  case  possession  cannot 
be  had.  (Berson  y.  Nturuui,  63  CaL  552 ;  Brichman  v. 
Ross,  67  Cal.  606.)  And  it  by  no  means  follows  that  the 
plaintiff  is  to  have  both  the  property  and  its  value.  So 
far  as  this  part  of  the  judgment  is  concerned,  it  is  for 
one  thing  or  the  other,  not  both;  and  if  possession  has 
already  been  delivered  to  the  plaintiff,  the  court  would 
not  allow  him  to  proceed  with  his  execution  for  that 
part  of  the  judgment  But  that  would  not  affect  the 
other  parts.  As  to  the  damages,  the  judgment  is  not 
required  to  be  in  the  alternative.  The  form  of  the 
judgment,  therefore,  does  not  show  that  the  expenses  of 
pursuit  cannot  be  recovered  in  an  action  for  the  property 
itself.  On  the  contrary,  it  tends  to  support  the  conclu- 
sion at  which  we  have  arrived.  For  it  cannot  ordinarily 
be  known  with  certainty  whether  or  not  possession  of 
the  property  itself  can  be  had  imtil  the  alternative 
judgment  comes  to  be  executed.  And  if  the  expenses  of 
pursuit  cannot  be  included  in  such  a  judgment,  and  it 
should  turn  out  that  possession  cannot  be  had,  then  the 
plaintiff  would  obtain  only  the  bare  value  of  the  property, 
although  the  statute  expressly  gives  him  the  expenses  of 
pursuit  in  addition. 

For  these  reasons,  we  think  that  the  doctrine  of  the 
decisions  referred  to  must  be  limited  to  eases  where  the 
plaintiff  has  so  framed  his  complaint  as  to  seek  only 
a  recovery  of  the  property,  and  has  not  alleged  any 
damages,  but  that  when  he  makes  proper  allegations  of 
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damage  he  may  have  judgment  for  it,  as  well  as  for  the 
property  itself. 

In  the  present  case,  the  complaint  alleges  that  the  de> 
fendant  took  the  plaintiflPs  property  and  refused  to  return 
it  on  demand.  This  amounted  to  a  conversion.  (Wood 
V.  McDonald,  66  Cal.  648 ;  Doyle  v.  CaUaghan,  67  Cal. 
155.)  The  evidence  sustained  the  allegation.  And  we 
think  that  the  statutory  measure  of  damages  for  a  conver- 
sion applies. 

4.  The  conversation  hetween  the  plaintiff  and  her 
mother  in  regard  to  her  remaining  in  the  house  (which 
must  have  occurred  before  the  mother^s  death,  and  con- 
sequently some  time  before  the  occurrence  in  question), 
was  clearly  irrelevant,  and  the  objection  to  it  was  prop- 
erly sustained. 

As  above  stated,  the  form  of  the  judgment  was  proper. 

We  therefore  advise  that  the  judgment  be  affirmed, 

FooTE,  C,  and  Belcher,  C.  C,  concurred. 

The  Court. — For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  affirmed. 


[No.  13523.     In  Bank.— August  1,  1890.] 

O.  G.  WEYSE  ET  AL.,  Appellants,  v.  J.  A.  CRA^ 
FORD,  Respondent. 

Taxation — ^Assessment  of  Pbopkbtt — Proceedings  in  Invitdm. — 
All  proceedings  in  the  nature  of  assessing  property  for  pur- 
poses of  taxation,  and  in  levying  and  collecting  taxes  there- 
on, are  in  invitum,  and  must  be  stricti  juris. 

Id. — ^PowEB  OF  Assessor — ^Arbitrabt  Assessment — Swobn  Stat» 
MENT — Remedy  for  False  Statement. — ^An  assessor  cannot 
make  an  arbitrary  assessment,  unless  the  property  owner 
neglects  or  refuses  to  make  any  statement  under  oath;  and 
if  such  statement  is  returned,  no  matter  how  false  the  as- 
sessor may  believe  it  to  be.  he  has  no  power  thereafter  to 
make  an  arbitrary  assessment  on  the  ground  of  neglect  or 
refusal  to  return  property  supposed  to  be  assessable,  the 
proper  remedy  being  either  to  subpoena  or  cite  the  party  for 
examination,  or  to  prosecute  him  for  perjury. 
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(d. — ^Arbitbabt  Assessment  or  Goods  Stored  in  Warehouse — ^Mar- 
ginal Addition  to  Sworn  Statement. — ^Where  the  owners  of 
a  warehouse  returned  a  sworn  statement  of  all  their  prop- 
erty. Including  the  warehouse,  and  Informed  the  assessor 
that  they  did  not  own  the  goods  stored  therein,  nor  know 
who  held  the  storage  receipts  therefor,  but  at  his  request 
gave  him  a  memorandum  of  their  quantity  and  character, 
and  of  the  persons  to  whom  storage  receipts  had  been  Issued, 
an  arbitrary  assessment  of  such  goods  to  the  owners  of  the 
warehouse  by  a  marginal  addition  to  the  sworn  statement, 
on  the  alleged  ground  of  neglect  to  return  a  statement,  is 
without  authority  of  law,  and  void. 

Id. — Construction  or  Code — Property  in  "Possession"  of  Tax- 
payer— ^Assessment  to  Bailees. — ^To  make  a  party  liable  to 
assessment  for  property  as  being  In  his  possession,  control, 
or  management,  within  the  meaning  of  section  3629  of  the 
Political  Code,  his  "possession"  must  be  one  that  carries 
with  It  the  usual  marks  and  Indications  of  ownership;  and 
property  In  the  possession  of  mere  naked  bailees,  who  are 
without  Interest  In  or  power  over  the  property.  Is  not  assess- 
able to  such  bailees. 

Id. — Goods  in  Warehouse  not  Assessable  to  Warehousemen. — 
Property  on  storage  In  a  warehouse,  for  which  the  owners 
of  the  warehouse  had  given  storage  receipts,  each  receipt 
showing  that  the  holder  of  the  receipt  was  the  owner  of  the 
property  described  In  It.  and  there  on  store.  Is  not  In  the 
possession,  control,  or  management  of  the  owners  of  the 
warehouse,  within  the  meaning  of  section  3629  of  the  Polit- 
ical Code. 

Id. — iNVAUDiTY  OP  Jjoxf — Ikjunctiok. — ^A  tax  levied  and  Imposed 
upon  such  an  assessment  is  not  a  Hen  upon  any  property  of 
the  owners  of  the  warehouse,  nor  are  they  liable  therefor; 
and  an  injunction  will  be  Issued  to  restrain  the  tax  collector 
from  selling  the  warehouse  for  a  delinquent  tax  upon  the 
goods  stored  therein. 

Id. — ^DuTY  OF  Assessor. — It  Is  the  duty  of  the  assessor  to  assess 
property  to  the  owner.  If  he  can  ascertain  who  the  owner  is; 
otherwise,  to  assess  It  to  unknown  owners,  and  proceed  at 
once  to  collect  the  tax  by  seizure  and  sale.  In  the  manner 
provided  by  law. 

AppBATi  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court 

Doaner  &  Burdett,  for  Appellants. 

G.  0.  Stephens,  8.  M.  Payton,  and  F.  P.  KeUy,  for  Re- 
spondent. 

Fox,  J. — ^This  action  is  prosecuted  to  secure  an 
injunction  restraining  defendant,  tax  collector  of  the 
county  of  Jjy&  Angeles,  from  selling  certain  real  prop- 
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erty,  known  ad  Naud's  warehouse,  for  delinquent  taxes 
for  the  year  1887-88.  Judgment  for  defendant^  motion 
for  new  trial  denied,  and  plaintiflFs  appeal. 

Plaintiffs  were  the  owners  and  in  possession  of  divers 
pieces  of  real  properly,  and,  among  others,  of  that 
known  as  Naud's  warehouse,  holding  the  same  as  ten- 
ants in  common,  the  plaintiff  O.  G.  Weyse  being  the 
manager,  and  having  the  control  thereof.  In  or  about 
the  month  of  April,  1887,  O.  G.  Weyse,  in  response  to 
the  demand  of  the  assessor,  made  out  and  delivered  to 
said  assessor  a  statement  under  oath,  in  the  form  pre- 
scribed by  law  and  required  by  that  officer,  giving  a 
description  of  what  he  claimed  and  swore  to  be  all  the 
property  owned  by  or  in  the  possession  or  under  the 
control  of  himself  or  his  co-tenants  on  the  first  Monday 
of  March  in  that  year.  This  statement  included  the  lot 
and  warehouse  in  question,  with  divers  other  pieces  of 
real  estate,  and  a  list  of  personal  property,  but  did  not 
include  any  goods,  wares,  and  merchandise  on  store  in 
the  warehouse.  Subsequent  conferences  were  had  be- 
tween the  assessor  or  his  deputy  on  the  one  side^  and 
the  plaintiff  and  his  foreman  at  the  warehouse  on  the 
other,  in  reference  to  the  personal  property  in  the  ware- 
house. At  these  conferences,  the  officer  was  shown 
through  the  warehouse,  and  given  every  opportunity  he 
required  to  inspect  the  property,  and  was  told  that  none 
of  it  was  the  property  of  plaintiffs;  that  it  was  simply 
property  left  on  storage  by  different  parties,  and  for 
which  warehouse  receipts  had  been  issued  in  the  regular 
course  of  business;  that  the  plaintiff  had  no  interest  in 
it  or  control  over  it,  and  did  not  then  know  who  it  be- 
longed to  or  who  held  the  receipts  therefor;  but  at  his 
request  the  officer  was  furnished  with  a  written  memo- 
randum of  the  quantily  and  character  of  the  property, 
so  far  as  known  to  the  plaintiffs  or  their  foreman  in 
charge,  and  of  the  persons  to  whom  warehouse  receipts 
were    originally    issued    therefor.      This    memorandiim. 


Digitized  by 


Google 


Aug.  1890.]  Wetsx  v.  Cbawfobb.  199 

however,  was  not  sworn  to.  Under  these  oircamstances; 
the  assessor  arbitrarily  added  to  the  sworn  statement  made 
by  plaintiffs^  and  made  an  arbitrary  assessment  against 
them  of  an  item  as  follows: — 

''Miscellaneous  merchandise  and  grain  in  ITaud's 
warehouse,  fifty  thousand  dollars."  And  opposite  the 
item  made  the  following  note  on  the  margin  of  the  assess- 
ment: ''Neglected  to  return  statement  as  required  by  secr 
tion  8688." 

Plaintiffs'  total  assessment  for  the  year,  including  the 
item  above  mentioned,  amoimted  to  ninety-one  thousand 
five  hundred  dollars.  A  general  reduction  of  ten  per 
cent  was  made  upon  the  entire  assessment  roll  of  the 
county,  which  left  the  final  assessment  of  plaintiffa 
$82,860,  of  which  the  item  ahove  quoted  amounited  to 
$46,500. 

In  due  time  plaintiffs  tendered  the  entire  taxes  im- 
posed for  the  year  upon  all  the  property  given  in  by 
them,  and  all  that  was  assessed  against  them,  except  the 
single  item  above  quoted,  with  all  costs  and  percentage 
thereon.  The  tender  was  refused,  and  in  due  course  the 
tax  collector  advertised  to  sell  the  real  property  for  the 
tax  as  delinquent,  including  the  tax  levied  upon  this 
item  of  forty-five  thousand  five  hundred  dollars.  It 
was  to  restrain  this  sale  that  the  present  action  was 
brought 

This  arbitrary  assessment  and  the  accompanying  mar- 
ginal note  was  made  without  authority  of  law,  and  is  void. 
The  tax  levied  and  imposed  upon  that  assessment  never 
became  a  lien  upon  the  real  or  any  property  of  plaintiffs 
and  plaintiffs  never  became  liable  therefor. 

The  error  into  which  the  assessor  has  fallen  in  this 
case  may  be  a  common  one,  but  it  is  none  the  less  an 
error.  All  proceedings  in  the  nature  of  assessing  prop- 
erty for  purposes  of  taxation,  and  in  levying  and  collect- 
ing taxes  thereon,  are  in  wwUmfK  aiid  must  be  dricti 
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It  is  the  duty  of  the  efiseeaor  to  demand  from  each 
person  liable  to  assessment  in  his  county  a  statement 
to  be  made  nnder  oath,  as  provided  in  sections  3629  and 
3630  of  the  Political  Code.  If  he  makes  that  statement, 
then,  no  matter  how  false  the  assessor  may  believe  it  to 
be,  he  has  no  power  thereafter  to  make  on  arbitrary 
assessment  on  the  ground  of  neglect  or  refusal  to  return 
a  statement  But  if  the  assessor  believes  the  statement 
to  be  false,  he  has  a  right,  under  section  8632,  to  sub- 
p<Bna  the  party  making  the  statement^  and  also  any 
other  person  whom  he  may  suppose  to  have  knowledge 
upon  the  subject,  and  examine  him  or  them  on  oath,  aa 
witnesses  are  examined,  touching  any  property  which  is 
assessable  in  his  county;  or  in  the  absence  of  a  state- 
ment, or  an  insufficient  description  of  real  property,  he 
may  cite  the  party  to  appear  in  the  superior  court  for 
such  examination,  under  section  3634,  where  a  summary 
hearing  is  guaranteed  to  him,  and  all  proceedings  will 
be  had  at  the  expense  of  the  tax-payer  necessary  to  se- 
cure the  requisite  information  for  making  a  proper  as- 
sessment 

If  the  property  owner  neglects  or  refuses  to  make  and 
return  any  statement  under  oath,  or  if  upon  being 
subpoenaed  he  refuses  to  appear  before  the  assessor  for 
examination,  or  refuses  upon  proper  citation  to  appear 
before  the  superior  court  for  examination,  in  either  of 
those  three  cases  the  assessor  has  power  to  make  an 
arbitrary  assessment^  noting  on  the  margin  the  reason 
why  it  was  made,  and  the  board  of  equalization  has  no 
power  to  reduce  such  assessment,  but  he  has  such  power 
in  no  other  case.  In  this  case,  the  sworn  statement  was 
returned,  so  that  there  was  no  power  to  make  an  arbi- 
trary assessment  for  failure  to  make  such  return.  The 
assessor  did  not  subpoena  the  party  to  appear  for  ex- 
amination, or  cite  him  to  appear  in  the  superior  court; 
hence  there  was  no  power  to  make  an  arbitrary  assess- 
ment for  failure  to  comply  with  such  subpoena  or  cita- 
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tioiiy  and  there  is  no  pretense  that  it  was  made  for  such 
a  cause. 

For  false  return,  or  false  testimony  upon  examination, 
there  are  other  and  more  severe  penalties, — ^the  pains 
and  penalties  of  perjury;  but  these  can  only  be  imposed 
after  due  trial  and  conviction  of  having  sworn  or  testi- 
fied falsely.  Hence  the  assessor  is  not  authorized  to  im- 
pose a  penalty  for  false  statement  or  false  testimony. 
The  power  is  not  given  to  him  to  convict  or  to  punish 
for  perjury.  The  only  thing  for  which  he  can  punish 
by  arbitrary  assessment  or  otherwise  is  for  refusing  to 
take  the  oath.  He  cannot  set  himself  up  as  the  judge  to 
determine  that  the  oath,  when  taken,  is  false.  Still,  his 
powers  for  the  protection  of  the  revenue  are  ample;  for 
in  case  of  refusal  to  make  the  return  under  oath,  or  tes- 
tify when  properly  subpoenaed,  he  may  not  only  make 
an  arbitrary  assessment,  but  may  also  prosecute  the 
offender  under  section  3C32,  and  recover  the  penalty 
therein  provided  for  each  and  every  refusal.  If  the 
statement  is  returned,  or  the  examination  had,  and  the 
assessor  believes  that  the  party  has  sworn  falsely,  his 
remedy  then  is  to  complain  of  and  prosecute  the  offender 
for  perjury;  but  then  he  becomes  the  prosecutor,  not  the 
judge. 

To  our  minds,  the  assessor  has  also  fallen  into  another 
error  in  this  case, — an  error  founded  upon  a  misconstruc- 
tion of  the  word  "possession,'*  as  used  in  the  first  subdi- 
vision of  section  3629  of  the  Political  Code.  That  section 
and  that  subdivision  requires  that  the  party  shall  return 
a  statement,  under  oath,  showing,  separately, — "1.  All 
property  belonging  to,  claimed  by,  or  in  the  possession  or 
under  the  control  or  management  of  such  person." 

As  we  understand  the  case,  there  is  no  dispute  about 
the  facts  in  regard  to  the  property  intended  to  be  covered 
by  or  included  in  this  arbitrary  assessment  It  did  not 
belong  to,  was  not  claimed  by,  and  was  not  under  the 
control  or   management   of   the   plaintiffs.     They   were 
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mere  naked  bailees,  without  interest  in  or  power  over  the 
property.  It  was  in  their  possession  only  in  the  sense 
that  it  was  stored  in  their  warehouse.  They  had  no  in- 
surable or  other  interest  in  it> — could  make  no  use  of  it 
whatever.  They  had  issued  their  warehouse  receipts  for 
it,  each  receipt  showing  upon  its  face  that  the  holder  of 
the  receipt  was  the  owner  of  the  property  described  in 
it,  and  there  on  store.  Title  to  the  property  itself  would 
pass  and  repass  by  transfer  of  the  receipt^  and  it  was  im- 
possible that  the  warehouseman  should  know,  an  hour 
after  the  receipt  was  issued,  who  owned  the  property.  All 
that  he  could  do  for  the  assessor  was  to  tell  him  to  whom 
the  receipts  were  issued,  and  that  he  did  do.  It  was  not 
done  under  oath,  nor  did  the  assessor  require  that  it  should 
be  so  done. 

The  word  "possession,"  as  used  in  this  section,  is  one 
of  several  forms  of  expression  there  used  to  convey  the 
same  idea,  another  of  which  inmiediately  follows  it,  and 
is  in  the  words  "or  under  the  control  or  management 
of  such  person."  To  make  the  party  liable  to  assess- 
ment, his  "possession"  must  be  one  that  carries  with  it 
the  usual  marks  and  indications  of  ownership.  It  is 
true  that,  ordinarily,  possession  of  personal  property  is 
prima  facie  evidence  of  ownership;  but  it  is  only  prima 
facte  so;  and  even  to  this  there  are  exceptions  to  the  rule. 
The  presence  of  a  trunk  filled  with  wearing  apparel,  in  a 
guest-chamber  of  a  hotel,  or  of  a  horse  in  a  boarding- 
stable,  is  not  even  prima  facie  evidence  of  ownership 
of  the  trunk  or  the  horse  in  the  keeper  of  the  hotel  or 
stable.  So  of  a  carriage  in  a  repair-shop ;  and  so  of  grain 
or  goods  in  a  warehouse  kept  only  for  the  storage  of  goods 
for  hire,  as  was  the  case  here. 

Possession  by  a  factor,  who  does  not  purchase  on  his 
ovm  account,  is  not  evidence  of  ownership.  {Leei  v. 
Wadsworth,  6  Cal.  404;  Hutchinsony.  Bows,  6  CaL  383.) 
Much  less  would  it  be  such  evidence  in  the  case  of  a 
mere  warehouseman,  whose  sole  business  was  to  furnish 
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store-room  for  hire,  and  where  the  sole  evidence  of  "poQ- 
session  was  that  the  properly  was  stored  in  his  warehouse. 
He  was  then  a  mere  naked  bailee.  He  was  not  even  an 
agent  for  the  owner, — had  no  power  over  the  properly, 
either  as  principal  or  agent.  Under  these  circnmstances, 
the  duty  of  the  assessor  was  plain, — ^to  assess  the  property 
to  the  owner,  if  he  could  ascertain  who  the  owner  was; 
otherwise,  to  assess  it  to  unknown  owners,  and  in  that 
case  to  proceed  at  once  to  collect  llie  tax  by  seizure  and 
sale  in  the  manner  provided  by  law.  We  are  satisfied 
that  he  could  not  assess  it  to  the  warehouseman,  or 
make  the  tax  thereon  a  lien  upon  the  real  property  of 
any  person  other  than  the  true  owner. 

Judgment  and  order  reversed,  and  the  case  remanded 
for  further  proceedings  in  accordance  with  this  opinion* 

Patebson,  J.,  MoEabiand,  J.,  and  SnABPSTEnri  J., 
concurred. 

THOsirroN,  J. — ^I  concur  in  the  judgment 


[No.  20704.     In  Bank.— August  1.  1890.] 
Ex  PABTE  CHAELES  E.  CLARK,  on  Habeas  Oobpus. 

Habeas  CJorpus — Trial  or  Imprisoned  Convict — CoNVionow  ior 
MtTRDER. — ^A  prisoner  sentenced  to  be  hanged  under  a  con- 
viction for  murder  cannot  be  released  on  habeas  corpus  be- 
cause It  appears  that,  while  serving  a  sentence  In  the  state 
prison  under  conviction  for  a  felony,  he  was  brought  out 
therefrom  before  expiration  of  his  sentence,  to  be  tried  for 
murder,  under  an  order  of  the  superior  court  of  a  county 
other  than  that  from  which  he  was  sentenced,  regardless  of 
whether  such  order  was  lawful  or  not,  or  whether  the  war- 
den of  the  state  prison  might  have  refused  to  deliver  him 
up,  his  body  having  been  produced,  and  the  court  having 
jurisdiction  to  try  him  for  the  offense  charged. 

Application  for  a  v^rit  of  Jiaheas  corpus.     The  facts 
are  stated  in  the  opinion  of  the  court 

CaaroU  Cook,  and  J.  E.  Poulds,  for  Petitioner. 
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WoBKS,  J. — This  is  an  application  for  a  writ  of  habeas 
corpus.  The  petitioner  was  convicted  of  a  felony,  and 
sentenced  by  the  superior  court  of  the  county  of  San 
Diego  to  imprisonment  in  the  state  prison  at  Folsom  for 
a  term  of  years.  While  so  imprisoned  he  was  brought 
out  of  the  state  prison  upon  the  order  of  the  superior 
court  of  the  city  and  county  of  San  Francisco,  taken  be- 
fore a  magistrate,  charged  with  the  crime  of  murder,  and 
held  to  answer  to  the  superior  court  An  information 
was  filed  against  him  by  the  district  attorney;  he  was 
tried,  convicted,  sentenced  to  be  hanged,  and  is  now  in 
the  jail  of  the  city  and  county  of  San  Francisco,  awaiting 
the  execution  of  this  sentence. 

It  is  contended  by  the  petitioner  that  the  superior 
court  of  the  city  and  counly  of  San  Francisco  had  no 
power  to  cause  him  to  be  brought  out  of  the  state  prison 
for  trial  for  another  offense,  that  the  warden  of  the 
state  prison  is  entitled  to  his  custody  until  the  expiration 
of  the  term  of  his  sentence  to  that  prison,  and  that 
therefore  he  is  entitled  to  be  discharged  from  custody, 
or  returned  to  the  custody  of  the  warden  of  the  state 
prison. 

The  sheriff  makes  return  of  the  judgment  of  the  supe- 
rior court  of  San  Francisco,  above  mentioned,  and  that 
he  holds  the  petitioner  by  virtue  of  a  commitment  there- 
under. This,  it  seems  to  us,  is  a  complete  answer  to  the 
writ  No  matter  whether  the  superior  court  of  San 
Francisco  had  the  right  to  order  the  petitioner  out 
of  the  custody  of  the  warden  of  the  state  prison  or  not, 
he  was  produced.  An  information  charging  him  with 
an  offense  within  the  jurisdiction  of  that  court  was  filed, 
and  the  court  thereby  became  and  was  vested  with  the 
power  and  jurisdiction  to  try  him,  and  its  judgment  is 
valid  and  binding.  Therefore  he  cannot  be  heard  at  this 
late  day  to  claim,  in  a  proceeding  of  this  kind,  that  the 
sheriff  has  no  right  to  hold  him  under  such  judgment, 
Conceding  that  the  warden   of  the  state  prison  might 
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have  asserted  his  right  to  hold  the  petitioner  under  the 
commitment  from  the  superior  court  of  San  Diego 
County,  it  is  clear  to  us  that  the  petitioner  cannot  es- 
cape the  consequences  of  a  valid  judgment  rendered 
against  him,  by  showing  that  another  valid  judgment 
had  previously  been  rendered  which  had  not  been  fully 
executed* 
Writ  denied* 

Beattt,  C.  J.,  Thobttton,  J.,  Sharpstbiw,  J.,  Fox, 
J,f  MgFablanp,  J.y  and  Patebson,  J.,  concurred* 


[No.  13517.    In  Bank.— August  1,  1890.] 

F.  G.  SCHNEIDEK,  Respoitoent,  v.  3.  H.  BROWN 
ET  Ai*.,  Appellants. 

PRA<mo»—Vnu)icr— Equity  Gasb — Inbtbuctiows. — ^The  verdict  of 
a  jury  in  an  equity  case  is  merely  advisory,  and  error  in  the 
Instructions  is  immaterial. 

PusADiNos — ^Amendment. — An  amended  complaint  supersedes  the 
original  and  all  questions  in  relation  to  the  sufficiency  of  the 
latter  drop  out  of  the  case. 

TBX8PA88 — iNJUKcnoif — Ibbepabablb  Injury. — If  the  defendants 
are  doing,  and  threaten  to  continue,  acts  which  will  destroy 
the  plaintiff's  growing  crops,  and  will  render  valueless  ten 
acres  of  valuable  land,  there  is  a  case  of  irreparable  Injury, 
and  an  injunction  should  issue. 

PaBTIBS — INJUBY    TO    THB    InHEBITAITCS — TeWANT — CONTBAOT    TO 

Fabm  or  Shabbs. — An  injury  like  the  above  is  an  injury  to 
the  inheritance,  and  the  owner  may  maintain  the  action 
although  a  tenant  is  in  possession.  The  same  result  follows 
where  the  contract  is  to  farm  the  land  on  shares. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Fresno  County,  and  from  an  order  refusing  a  new  trial 

The  facts  are  stated  in  the  opinion. 

Church  &  Cory,  and  H.  8.  Dixon,  for  Appellanta, 

8.  J.  Binds,  and  /.  H.  Daly,  for  Respondent 
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BLayne,  C. — This  was  a  suit  to  restrain  a  trespass 
upon  real  property,  and  for  damages.  The  trial  court 
gave  judgment  for  the  plaintiff,  and  the  defendants  ap- 
peal. 

The  appeal  from  the  order  denying  a  new  trial  was  not 
taken  in  time,  and  must  be  dismissed. 

The  appeal  from  the  judgment  was  not  taken  within 
sixty  days  from  its  rendition,  and  therefore  no  question 
as  to  the  insufficiency  of  the  evidence  can  be  raised. 

The  verdict  of  the  jury  was  merely  advisory,  and  there- 
fore any  error  that  may  have  occurred  in  the  instructions 
is  immaterial  (Dominguez  v.  Dominguez,  7  CaL  426; 
Sweetzer  v.  Dobbins,  65  Cal.  531.) 

The  original  complaint  was  superseded  by  an  amended 
complaint,  and  all  questions  as  to  the  sufficiency  of  the 
former  drop  out  of  the  case. 

This  leaves  the  question  as  to  the  sufficiency  of  the 
amended  complaint  as  the  main  question  to  be  consid- 
ered. It  alleges  that  the  plaintiff  was  the  owner  and  in 
possession  of  half  of  a  quarter-section  of  land,  and  then 
proceeds  as  follows : — 

"That  on  or  about  the  twenty-ninth  day  of  February, 
1888,  the  defendants,  knowingly,  maliciously,  and  wrong- 
fully, came  upon  said  land  with  a  number  of  teams  and 
men,  and  began  tearing  up  the  soil  and  destroying  the 
crops  growing  upon  said  land,  and  plaintiff  is  informed 
and  believes  that  said  defendants  are  still  engaged,  and 
intend  to  continue,  in  tearing  up  the  said  soil  and  de- 
stroying the  crops  upon  said  land;  that  the  defendants 
threaten  and  give  out,  and  intend  if  not  restrained  by 
injunction,  to  construct  a  large  ditch  across  plaintiff's 
land,  twenty  feet  wide  and  about  three  or  four  feet  deep, 
said  ditch  being  constructed  near  the  southern  boundary 
of  plaintiff's  land,  and  along  the  fuU  length  for  about 
half  a  mile  on  said  land,  leaving  a  strip  of  land  between 
said  ditch  and  said  southern  boundary,  cutting  off  from 
the  other  part  of  said  plaintiff's  land  about  ten  acres, 
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whidi,  without  defendants'  interference,  is  of  the  market 
value  of  about  two  hundred  dollars  per  acre,  but  which, 
with  said  ditch  and  excavation  thereon,  said  land  thus 
cut  off  from  the  main  body  of  said  land  would  be  of  little 
or  no  value,  and  said  ditch  will  prevent  the  use  and  cul- 
tivation of  the  land  occupied  bj  said  ditch  and  excava- 
tion, therefore  injuring  and  destroying  the  land  over 
which  and  in  which  said  ditch  is  constructed,  to  plaintiffs 
great  damage,  and  defendants  are  contemplating  and  in- 
tend to  divert  a  large  quantity  of  water  upon  and  over  the 
knd  of  plaintiff." 

We  think  that  the  forgoing  makes  a  case  of  irrepara- 
ble injury  within  the  meaning  of  the  rule  on  the  subject 
The  case  of  Waidron  v.  Ma/rsh,  5  Cal.  120,  does  not  lay 
down  the  proposition  that  in  no  instance  would  the  cut- 
ting of  a  ditch  through  land  produce  "irreparable"  in- 
jury, but  only  that  the  ditch  in  that  particular  case  did 
not  produce  such  injury;  but  the  report  does  not  inform 
us  what  the  circumstances  of  that  particular  case  were, 
and  therefore  it  cannot  be  said  that  the  decision  applies. 
In  this  case  it  is  alleged  not  only  that  the  defendants 
are  destroying  the  plaintiffs  growing  crops,  but  that  their 
acts  will  render  valueless  at  least  ten  acres  of  valuable 
land,  and  that  they  threaten  and  intend  to  continue  such 
acts.    This  seems  to  us  to  be  all  that  is  necessary. 

The  findings  are  sufficient  The  contract  to  farm  the 
land  on  shares  did  not  make  Hem  a  tenant  of  the  plain- 
tiff; the  parties  were  tenants  in  common  of  the  crop. 
{Bemal  v.  Havious,  17  Cal.  541 ;  79  Am.  Dec.  147.)  But 
if  Hem  be  considered  a  tenant  of  the  plaintiff,  the  latter 
would  nevertheless  maintain  the  action  because  the  in- 
jury was  clearly  an  injury  to  the  inheritance. 

The  motion  for  nonsuit  was  properly  denied.  So  far 
as  it  was  based  upon  the  insufficiency  of  the  amended 
complaint,  what  we  have  said  applies.  So  far  as  it  was 
based  upon  the  alleged  want  of  proof  of  plaintiffs 
ownership,  it  was  without  merit     The  plaintiff  was  in 
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possession  (by  his  tenant)  under  color  of  title,  and  tliere 
was  no  evidence  to  rebut  the  presumption  of  ownership 
which  this  raises. 

We  therefore  advise  that  the  appeal  from  the  order  de- 
nying a  new  trial  be  dismissed,  and  that  the  judgment  be 
affirmed* 

FooTB,  0.,  and  Beloheb,  0.  0.,  concurred. 

The  Court. — For  the  reasons  given  in  the  foregoing 
opinion,  the  order  denying  a  new  trial  is  dismissed,  and 
the  judgment  is  affirmed* 


[No.  20563.    In  BanlL^Angust  8,  1890.] 
Ex   PABTB    HARRY    CHRISTENSEN,    ow    Habbab 

COBPUB. 

Municipal  Ordinance  —  San  Francisco  —  Countt  Governmknt 
Act. — The  provisions  of  the  county  government  act  do  not 
apply  to  the  passage  and  publication  of  ordinances  of  the 
city  and  county  of  San  Francisco. 
'). — CJonsolidation  Act — ^Publication  of  Amendatobt  OBDXifANCB. 
— ^Under  flection  68  of  the  consolidation  act  of  the  city  and 
county  of  San  Francisco,  providing  that  "every  ordinance, 
etc^  shall,  after  Its  introduction  in  the  hoard,  he  puhllshed," 
etc,  the  publication  of  an  amendatory  ordinance  which  is 
separate  and  complete  in  Itself  is  sufficient,  without  repub- 
lishing the  original  ordinance. 

'!>. — Conflict  with  General  Laws — License  Tax — ^Punishmeht 
—Rules  op  Dvidence  —  VALrorrr  of  Ordinance  in  Pabt. — 
Where  a  municipal  ordinance  imposing  a  license  tax  provides 
a  punishment  for  carrying  on  business  without  such  license, 
in  conflict  with  that  prescribed  by  the  general  laws  of  the 
state,  and  establishes  rules  of  evidence  in  conflict  with  the 
Ckkle  of  Civil  Procedure,  but  does  not  conflict  with  general 
laws  in  any  other  part,  and  properly  fixes  the  license  fee, 
and  provides  for  the  license,  the  portion  prescribing  the  pen- 
alty and  the  rules  of  evidence  may  be  rejected,  and  the 
portion  providing  for  the  license  may  stand. 

Id. — Statutory  Construction — Separarle  Part  of  Law. — ^If  part 
of  a  law  or  ordinance  which  is  invalid  is  distinctly  separable 
from  the  remainder,  the  latter  can  stand  and  the  former  be 
rejected. 

1 1).— Unconstitutional  Subdivision  of  Ordinance.— The  fact  that 
a  certain  subdivision  of  an  ordinance  has  been  declared  in- 
valid by  the  supreme  court  of  the  United  States  does  not 
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InTalldate  the  remaining  portions  of  tbe  ordinance,  where 
those  portions  are  severable  from  the  rest 

Id. — Power  of  Supervisors  over  Rules  or  Evidence. — ^A  city  ordi- 
nance containing  certain  provisions  in  relation  to  the  burden 
of  proof  and  as  to  the  effect  of  certain  acts  as  evidence  is 
▼old  as  to  those  provisions,  as  the  board  of  supervisors  has 
no  power  to  estaolish  rules  of  evidence  for  the  guidance  of 
courts. 

Id. — Violation  or  LtIcensb  Oroinangb — SurriciENcr  or  Complaint. 
— ^A  copipiRint  aUeging  that  the  defendant  was  doing  busi- 
ness without  the  requisite  license,  and  referring  to  the  orig- 
inal ordinance  fixing  the  license  fee  and  an  amendatory  ordi- 
nance by  number,  and  concluding  that  his  acts  are  "contrary 
to  the  form,  force,  and  efTect  of  the  statute  in  such  cases," 
etc..  Is  siifflcient  to  hold  the  prisoner  for  trial,  though  the 
punishment  and  rules  of  evidence  must  be  regulated  by  the 
general  laws  of  the  state,  and  not  by  the  ordinance. 

Id. — Constitutional  Law — Rkoulation  or  Liquor  TaAmo — Li- 
CEN8K  Tax  Subject  to  Arbitrary  Approval. — ^A  city  ordi- 
nance making  the  issuance  of  a  license  to  carry  on  the  retail 
liquor  business  to  depend  upon  the  permission  of  a  majority 
of  the  board  of  police  commissioners,  or  if  that  cannot  be 
obtained,  upon  the  approval  of  twelve  property  owners  in 
the  block  in  which  the  business  is  carried  on«  is  not  in 
violation  of  the  federal  constitution,  upon  the  ground  that 
the  license  is  made  to  depend  upon  the  arbitrary  will  and 
pleasure  of  others,  since  the  government  power  may  prohibit 
altogether  the  manufacture  of  and  traffic  In  liquor,  and  may 
therefore  impose  such  conditions  thereupon  as  it  pleases,  pro- 
vided that  it  does  not  interfere  with  Interstate  commerce. 
(McFabland,  J.,  dissenting.) 

lD.*-RxruBAL  or  New  License — ^Revocation — ^Notice.— Where,  by 
the  terms  of  an  ordinance,  a  license  to  sell  liquor  at  retail 
could  be  granted  for  three  months  only,  a  refusal  to  issue  a 
new  license  after  the  previous  one  had  expired  is  not  a  revo- 
cation of  an  existing  license,  and  therefore  no  notice  to  the 
petitioner  of  the  refusal  to  Issue  the  new  license  is  necessary. 

Appuoation  for  a  writ  of  habeas  corpus.    The  facts  are 
stated  in  the  opinion  of  the  courU 

Alfred  Clarke,  and  JenrUe  Laird,  for  Petitioner. 

Attomey-Oeneral  Johnson,  Davis  Lovderhack,  and  Jo- 
seph J.  Dwrme,  for  Eespondent. 

The  CouBT. — The  petitioner  was  arrested  upon  a  charge 
of  misdemeanor,   consisting  in  the   carrying  on  of  the 
business  of  a  retail  liquor  dealer  in  the  city  of  San  Fran- 
cisco, without  a  license. 
LXXXV.  Cal.— 14 
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He  contends  that  the  ordinance  prescribing  the  license 
is  void,  for  various  reasons: — 

1.  The  original  order  numbered  1589  was  passed  in 
1880.  In  1866  subdivision  89  of  section  10  of  this 
order  (which  relates  to  liquor  licenses)  was  amended 
by  order  1845,  and  it  is  oont3nded  that  this  amenda- 
tory order  was  not  properly  passed  and  published  in 
accordance  with  the  provisions  of  the  county  government 
act 

But  we  do  not  think  that  the  provisions  of  the  county 
government  act  apply  to  the  passage  and  publication  of 
ordinances  of  the  city  and  county  of  San  Francisco. 

It  is  argued,  however,  that  even  under  the  provisions 
of  the  consolidation  act  the  order  was  not  properly 
passed.  The  main  point  seems  to  be  that  the  amenda- 
tory order  only,  and  not  the  original  order,  was  pub- 
lishedi  But  there  is  no  merit  in  this  position.  Section 
68  of  the  consolidation  act  provides  that  "every  ordi- 
nance or  resolution,  etc,  shall.,  after  its  introduction  in 
the  board,  be  published,^^  eta  This  only  requires  the 
ordinance  or  resolution  itself  to  be  published.  It  does 
not  require  the  republication  of  the  ordinance  or  reso- 
lution which  is  amended  or  affected.  Order  No.  1845 
was  a  separate  order,  and  was  complete  in  itself,  and,  in 
our  judgment,  it  was  sufficient  to  publish  it  only  with- 
out republishing  the  original  ordinance.  In  other  respects 
it  was  properly  passed. 

2.  It  is  argued  that  the  order  is  in  conflict  with  the 
general  laws  of  the  state. 

The  order  provides  for  the  payment  of  a  specified 
license  fee,  and  declares  that  violation  of  the  order  shall 
bo  a  misdemeanor,  and  shall  be  punishable  by  a  fine  of 
not  more  than  one  thousand  dollars,  or  imprisonment  not 
more  than  six  months,  or  both.  The  latest  general  law 
on  the  subject  is  section  436  of  the  Penal  Code,  which  is 
as  follows : — 

"Every    person   who   oonoLnienoes   or   earned    on    any 
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business,  trade,  profession,  or  calling,  for  the  transac- 
tion or  carrying  on  of  which  a  license  is  required  by 
any  law  of  this  state,  wiiliout  taking  out  or  procuring 
the  license  prescribed  by  such  law,  is  guilly  of  a  misde- 
meanor.'* 

And  the  punishment  of  misdemeanors  not  otherwise 
provided  for  is  imprisonment  for  not  more  than  six  months, 
or  a  fine  not  exceeding  five  hundred  dollars,  or  both.  (Pen. 
Code,  sec  19.) 

It  is  argued  that  these  two  provisions  are  in  conflict,  and 
In  re  Sic,  73  Cal.  148,  is  cited. 

In  In  re  Lawrence,  69  Cal.  611,  it  was  held  that  the 
words  *T>y  any  law  of  the  state"  included  a  municipal 
ordinance.  In  this  view  it  must  be  admitted  that  the 
punishment  provided  by  the  ordinance  conflicts  with 
the  ptmishment  provided  by  the  statute.  But  there  is 
no  other  conflict  between  the  two  provisions.  There  is 
no  conflict  as  to  what  the  ofiFense  is.  The  provision  of 
the  Penal  Code  simply  provides  that  whoever  transacts 
certain  business  without  a  license  shall  be  punished  in 
a  certain  way.  It  does  not  purport  to  fix  the  license 
fee  or  provide  for  its  issuance.  For  that  it  refers  to 
other  laws.  Therefore  the  other  laws  cannot  be  in  con- 
flict with  the  code,  in  so  far  as  it  fixes  the  fee  or  pro- 
vides for  the  issuance  of  the  license.  It  is  only  in 
conflict  with  the  code  so  far  as  it  attempts  to  prescribe 
the  punishment.  The  latter,  however,  may  be  dis- 
carded entirely  without  affecting  the  provision  that 
the  business  shall  be  licensed  in  a  certain  way.  If, 
for  example,  the  prder  provided  no  punishment  what- 
ever fOT  doing  business  without  a  license,  but  merely 
provided  what  the  license  should  be,  it  would  be  valid, 
and  the  statute  would  supplement  it  by  making  the 
failure  to  comply  with  the  order  a  crime,  and  providing 
the  penalty.  The  portion  of  the  ordinance  prescribing 
the  penalty  may  therefore  be  rejected,  and  tlie  portion 
of  the  odiuauce  providing  for  the  license   may  stan<^ 
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for  nothing  is  better  settled  than  that  if  the  part  of  a 
law  or  ordinance  which  is  invalid  is  distinctly  separable 
from  the  remainder,  the  latter  can  stand  and  the  former 
be  rejected. 

The  case  of  Sic  is  not  like  that  before  us.  There  the 
law  did  not  refer  or  relate  to  the  ordinance,  but  each  pro- 
vision was  complete  in  itself,  and  provided  for  the  punish- 
ment of  the  same  act,  and  the  objection  was,  that  if  both 
were  valid,  a  man  might  be  punished  twice  for  the  same 
offense.  Nothing  of  the  kind  could  happen  under  the  pro- 
visions under  consideration  here. 

The  complaint  is  not  insufficient  under  this  view.  It 
states  the  fact  that  the  petitioner  was  doing  business  with- 
out the  requisite  license,  refers  to  the  original  order  and 
to  the  amendatory  order  by  number,  and  concludes  that 
his  acts  are  "contrary  to  the  form,  force,  and  effect  of  the 
statvie  in  such  cases,*'  etc 

It  is  further  argued  that  the  provisions  of  the  order 
are  in  conflict  with  the  provisions  of  the  Code  of  Civil 
Procedure  in  relation  to  evidence.  This  seems  to  be 
based  upon  the  fact  that  the  order  makes  certain  provis- 
ions in  relation  to  the  burden  of  proof,  and  as  to  the 
effect  of  certain  acts  as  evidence.  It  may  be  considered 
that  the  board  has  no  power  to  establish  rules  of  evi- 
dence for  the  guidance  of  courts.  But  the  prisoner  has 
not  yet  been  tried,  and  it  cannot  be  presumed  that  the 
court  which  is  to  try  him  will  fall  into  error.  These 
portions  of  the  order  are  distinctly  severable  from  the 
others,  and  consequently  may  be  rejected  without  affect- 
ing the  remainder.  ^ 

6.  It  is  argued  that  the  order  is  in  violation  of  the 
provisions  of  the  federal  constitution.  This  seems  to 
be  based  upon  the  fact  that  the  issuance  of  the  license 
is  made  to  depend  upon  the  permission  of  a  majority  of 
the  board  of  police  commissioners,  or  if  that  cannot  be 
obtained,  upon  the  approval  of  twelve  property  owners 
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in  the  block  in  which  the  business  is  carried  on.  The 
language  of  the  order  on  this  point  is  as  follows : — 

"No  license  as  a  retail  liquor  dealer,  or  as  a  grocer  and 
retail  liquor  dealer,  shall  be  issued  by  the  collector  of 
licenses,  unless  the  person  desiring  the  same  shall  have 
obtained  the  written  consent  of  a  majority  of  the  board 
of  police  commissioners  of  the  city  and  county  of  San 
Francisco  to  carry  on  or  conduct  said  business;  but  in 
case  of  refusal  of  such  consent,  upon  application,  said 
board  of  police  commissioners  shall  grant  the  same  upon 
the  written  recommendation  of  not  less  than  twelve  citizens 
of  San  Francisco  owning  real  estate  in  the  block  or  square 
in  which  said  business  of  retail  liquor  dealer,  or  grocery 
and  retail  liquor  dealer,  is  to  be  carried  on." 

The  objection  is,  that  this  makes  the  license  depend 
upon  the  arbitrary  will  and  pleasure  of  the  board  of  police 
commissioners  in  the  first  instance,  and  of  the  twelve 
property  owners  in  the  second,  and  the  case  of  Yich  Wo 
V.  HophinSj  118  U.  S.  356,  and  other  cases  from  the  fed- 
eral courts,  are  cited. 

But  whatever  force  this  objection  might  have  in  refer- 
ence to  licenses  to  carry  on  the  ordinary  avocations  of 
life,  which  are  not  supposed  to  have  any  injurious  ten- 
dency, it  has  no  force  in  the  present  case.  It  is  well 
settled  that  the  governing  power  may  prohibit  the  manu- 
facture and  traffic  in  liquor  altogether,  provided  only  that 
it  does  not  interfere  with  interstate  corameroe.  (See 
MuglevY.  Kcmsas,  123  XJ.  S.  623.)  And  if  the  governing 
power  can  prohibit  a  thing  altogether,  it  can  impose  such 
conditions  upon  its  existence  as  it  pleases. 

There  is  no  ground  for  raising  the  question  of  inter- 
state commerce  in  this  case,  and  therefore,  even  if  it  be 
conceded  that  the  conditions  were  arbitrary,  they  were 
within  the  power  of  the  board. 

The  learned  counsel,  in  a  supplemental  communica- 
tion, calls  attention  to  the  fact  that  the  supreme  court  of 
the  United  States  has  just  held  subdivision  33  of  section 
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10  of  this  same  ordinance  to  be  invalid.  We  presume  that 
the  decision  proceeded  upon  the  ground  of  interstate  com- 
merce. But  that  subdivision  may  be  stricken  out,  and  the 
rest  of  the  order  may  stand. 

The  petitioner  had  been  doing  business  under  a  license, 
and  it  is  contended  that  he  was  entitled  to  notice  of  its 
withdrawal  But  under  the  ordinance  a  license  of  this 
character  could  be  granted  for  three  months  only. 
The  petitioner's  license  expired  on  June  17th,  and  was 
not  renewed.  The  complaint  against  him  was  filed  June 
20th.  It  thus  appears  that  it  was  not  the  case  of  the 
revocation  of  an  existing  license,  but  of  the  refusal  to 
issue  a  new  license  after  a  previous  one  had  expired*  In 
such  a  case  we  do  no  think  that  notice  to  the  petitioner  was 
necessary. 

Various  other  points  are  made,  but  we  do  not  think 
there  is  any  merit  in  any  of  them. 

The  prisoner  is  remanded  to  the  custody  of  the  chief  of 
police. 

MoFasland,  J.,  dissented. 


[No.  13292.    In  Bank.— August  2,  1890.] 
J.    B.     CROW,     AdMTNISTRATOB,     etc.,     PETITIOmEB,     V. 

WILLIAM   O.    MINOR,   Judge   op  the   Superior 
Court  op  Stakislaub  Couitty,  Respondent. 

Petition  to  Provb  EAXCEpnoNS — Kah^ubb  op  fboof. — ^A  petition  for 
leave  to  prove  an  exception  will  be  denied,  where  It  appears, 
from  the  evidence  upon  an  Issue  of  fact  as  to  the  alleged 
matter  of  exception  taken  before  a  referee  appointed  by  the 
supreme  court,  that  the  allegations  of  the  petition  are  not 
established  by  the  preponderance  of  evidence. 

Petition  to  the  Supreme  Court  to  settle  exceptions 
disallowed  in  settling  a  statement  on  motion  for  new  trial, 
in  an  action  appealed  from  the  Superior  Court  of  Stanis- 
laus County. 
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The  facts  are  stated  in  the  opinion  of  the  court 
Stonegifer  <6  Minor,  for  Petitioner. 
Hatton  &  FvJkerih,  for  Bespondent 

WosKSy  J. — ^This  is  an  application  by  the  petitioner 
for  leave  to  prove  an  exception  under  section  662  of  the 
Code  of  Civil  Procedure.  An  order  was  made  requiring 
the  respondent  to  appear  and  show  cause  whj  the  ex- 
ception should  not  be  allowed.  The  petition  alleged 
that  in  the  trial  of  a  certain  cause  had  before  the  re- 
spondent, in  which  the  petitioner  was  a  defendant,  the 
petitioner  requested  the  court  to  give  a  certain  instruc- 
tion, which  was  refused,  to  which  the  petitioner  ex- 
cepted, and  that  in  the  settlement  of  Ihe  statement  the 
respondent  refused  to  allow  such  exception.  The  re- 
spondent appeared,  and  by  way  of  answer  denied  that 
sach  an  instruction  was  asked  or  refused,  and  alleged 
that  another  instruction,  difiFerent  in  form  and  sub- 
stance, was  the  one  asked  and  refused.  Therefore  the 
whole  controversy  betwen  the  parties  was  as  to  which 
of  these  instructions  should  be  the  basis  of  the  petitioner's 
exception. 

This  question  of  fact  was  referred  to  Hon.  Joseph  H. 
Budd,  judge  of  the  superior  court  of  San  Joaquin  County, 
to  take  the  evidence  and  report  the  same  to  this  court, 
which  has  been  done.  We  have  examined  this  evidence, 
and  find  that  it  fails  to  establish  the  allegations  of  the 
petition,  the  preponderance  of  the  evidence  being  in  favor 
of  the  r^pondent 

Patebsoit,  J.,  TnoBirroirv  J.,  ShabpstxeKi  J.,  and  Mo- 
Yaslaitd,  3.,  ooncorred. 
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[Na  13642.    In  Bank.— August  2,  1890.] 

JOHN  T.  GIBSON,  Pbtitionbb,  v.  SUPERIOR 
COURT  OF  THE  CITY  AND  COUNTY  OF  SAN 
FRANCISCO,  Respondbwt. 

Ckbtiosabi — ^ETzTENsiON  OF  TiMS  TO  Answeb— Vaoatdtq  Default 
— JuDGKBNT — ^Remedy  by  Afpeai*. — ^The  writ  of  certiorari  will 
not  lie  to  review  an  order  refusing  to  vacate  an  order  setting 
aside  a  judgment  by  default  on  tlie  ground  that  the  default 
was  properly  taken  because  the  time  allowed  under  the  stat- 
ute in  which  to  answer  had  expired,  and  an  order  made  ex- 
tending the  time  beyond  the  number  of  days  allowed  by 
statute  was  void,  since  the  court  had  Jurisdiction  to  set  aside 
the  judgment  by  default,  regardless  of  its  jurisdiction  over 
the  extension  of  time,  and  the  only  remedy  is  by  appeal  from 
the  order  of  the  court 

Id. — Review  of  Void  Obdebs  Extending  Time— Appeau — ^Void  or- 
ders extending  the  time  to  answer  cannot  be  set  aside  in  a 
proceeding  to  review  an  order  refusing  to  vacate  an  order 
setting  aside  a  default;  but  if,  on  appeal.  It  should  appear, 
from  the  transcript,  that  the  order  extending  the  time  went 
further  than  the  law  allowed,  the  petitioner  would  be  en- 
titled to  the  benefit  resulting  from  such  facts. 

Application  for  a  writ  of  certiorari  to  annul  certiin 
orders  of  the  Superior  Court  of  the  city  and  countjr  of 
San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Welcker  &  WelcJcer,  for  Petitioner. 

Smith  &  O'Keefe,  and  /.  H.  Moore,  for  Respondent. 

Works,  J. — ^This  is  an  application  for  a  writ  of  cer- 
tiorari The  petitioner  obtained  a  judgment  by  default 
in  the  court  below.  The  court  subsequently,  on  applica- 
tion of  the  defendant,  set  aside  the  default.  Thereafter 
the  petitioner  moved  the  court  to  vacate  the  order  last 
named,  and  his  motion  was  denied.  He  claimed,  in 
support  of  this  petition,  that  his  default  was  properly 
taken,  because  the  time  allowed  by  statute  for  the  defend- 
ant to  answer  had  expired,  and  also  the  time  for  which 
the  court  below  might  have  extended  the  time,  and  that 
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the  court  had  made  an  order  extending  the  time  to  an- 
swer beyond  the  time  allowed  by  law.  It  is  insisted  that 
the  court  below  had  no  power  to  extend  the  time  beyond 
the  number  of  days  allowed  by  the  statute,  and  that 
therefore  it  had  no  jurisdiction  to  set  aside  the  order 
defaulting  the  defendant  But  this  does  not  follow.  It 
may  be  conceded  that  the  court  had  no  jurisdiction  to 
extend  the  time  within  which  to  answer  beyond  the  time 
fixed  by  the  statute,  but  it  had  jurisdiction  to  set  aside  a 
default,  whether  such  extension  of  time  had  been  granted, 
or  attempted  to  be  granted,  or  not  If  the  default  was 
set  aside  on  the  ground  that  the  time  within  which  to 
answer  had  been  extended  and  the  court  had  no  jurisdic- 
tion to  grant  such  extension,  the  order  setting  aside  the 
default,  and  the  subsequent  order  denying  the  petitioner's 
motion  to  vacate  the  same,  might,  for  that  reason,  have 
been  erroneous,  but  there  was  no  want  of  jurisdiction  in 
the  court  to  make  the  orders.  The  remedy  of  the  peti- 
tioner, if  he  has  any,  is  by  appeal,  not  by  certiorari. 

We  are  also  asked  to  set  aside  the  orders  made  by  the 
court  below  extending  the  time  within  which  the  defend- 
ant might  answer,  but  this  we  cannot  do  in  a  proceeding 
of  this  kind,  and  if  it  were  done,  it  would  serve  no  useful 
purpose.  If  the  petitioner  should  appeal  his  case,  and  it 
should  appear  in  the  transcript  that  the  order  extending 
time  went  further  than  the  law  allowed,  he  would  be  en- 
titled to  the  benefit,  if  any,  resulting  from  such  facts  on 
the  appeal 

Writ  and  motion  denied. 

Fox,  J.,  Shabpstein,  J.,  MoFajujlkd,  J.,  and  Thobn- 
TOJS,  J.,  concurred. 
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[No.  13606.     In  Bank.— August  2,  1890.] 

S.  CAMPODONICO,  Respondent,  v.  THE  OREGON 
IMPROVEMENT  COMPANY,  Appeixant. 

APPEAL — ^FaILUBB    TO    FILE    POINTS    IN    TiME — ^RULES    OF    OOUBT — 

Penalty — ^Affirmance — Oral  Agreement. — ^The  failure  of  an 
appellant  to  file  his  points  and  authorities  within  the  time 
limited  by  the  rules  of  the  supreme  court  is  no  ground  for 
affirmance  of  the  judgment  without  considering  the  merits; 
and  the  rule  involves  no  other  penalty  for  such  failure  than 
that  the  court  may,  in  its  discretion,  refuse  the  appellant  the 
privilege  of  making  an  oral  argument 

Motion  to  affirm  a  judgment  of  the  Superior  Court  of 
San  Luis  Obispo  County.  The  facts  are  stated  in  the 
opinion  of  the  court. 

Oraves,  Turner  <&  Orouoes,  for  Appellant 

Venable  &  Goodchild,  for  Respondent 

The  Court. — ^The  transcript  in  this  cause  was  filed 
December  5,  1889,  and  the  cause  was  placed  on  the  Los 
Angeles  calendar  for  April  14,  1890. 

The  appellant's  points  were  not  filed  until  April  8th, 
twenty-six  days  after  the  time  when,  according  to  the  rule 
of  the  court,  they  should  have  been  filed.  On  the  day 
the  cause  was  set  for  hearing  the  respondent  moved  the 
court  to  affirm  the  judgment  without  considering  the  merits 
of  the  appeal,  as  a  penalty  upon  the  appellant  for  his 
failure  to  comply  with  the  rule. 

But  the  rule  prescribes  no  such  penalty,  and  is  not  un- 
derstood to  involve  any,  except  that  the  court  may,  in  its 
discretion,  refuse  the  appellant  the  privilege  of  making  an 
oral  argument 

Motion  denied. 
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[No.  13533.    In  Bank.— August  4,  1890.] 

ALTA  LAND  AND  WATER  COMPANY,  Appellant, 

V.  JOHN  HANCOCK  et  al.,  Respondents. 

Riparian  Rights  —  Extinguishment — Appeopeiation — Fbescbipt- 
IVE  Right  to  Divkbt  Stream. — ^Tho  rights  of  riparian  pra 
prietors  are  an  appurtenance  to  the  land,  running  with  it,  as 
a  corporeal  hereditament,  and  cannot  be  extinguished  or  de- 
feated by  an  appropriation  under  the  statute,  but  may  be 
extinguished  by  the  acquirement  of  a  prescriptive  right  to 
divert  the  stream  by  actual  and  uninterrupted  user,  with  or 
without  the  statutory  appropriation,  if  adverse,  for  a  useful 
purpose,  under  claim  of  right,  and  continued  for  the  period 
prescribed  by  the  statute  of  limitations. 

ID. — ^Relation  of  Appropriation  to  Prescription — ^Notice  of  Ad- 
verse User — ^Running  of  Statute. — Statutory  appropriation 
is  not  necessary  to  prescription,  but  it  gives  to  one  seeking 
to  acquire  a  prescriptive  right  to  divert  water  the  advantage 
of  notice  to  prior  claimants  that  his  user  is  adverse,  so  as 
to  set  the  statute  of  limitations  in  motion. 

Id. — Quieting  Title  against  Riparian  Owners  —  Prescriptive 
Right  of  Plaintiff — ^Extent  of  Rights  of  Defendants. — ^A 
plaintiff  in  an  action  to  quiet  title,  who  claims  a  right  to 
divert  a  stream  as  against  riparian  proprietors  below  the 
point  of  diversion,  must  base  his  claim  wholly  upon  pre- 
scription, and  if  his  claim  has  not  merged  into  a  prescriptive 
right,  he  has  no  right  which  can  be  quieted,  and  is  not  in  a 
position  to  question  the  rights  or  the  extent  of  the  rights  of 
the  defendants. 

iD. — ^Period  of  Prescription. — ^A  prescriptive  right  to  the  diver- 
sion and  use  of  a  stream  of  water  becomes  fixed  only  after 
five  years'  adverse  enjoyment. 

Id. — ^E<LEMENT8  Of  ADVERSE  ENJOYMENT  OF  WATER. — The  adverse 
enjoyment  necessary  to  a  prescriptive  right  to  the  diversion 
and  use  of  a  stream  of  water  must  have  been  asserted  under 
claim  of  title  with  the  knowledge  and  acquiescence  of  the 
person  having  the  prior  right,  and  must  have  been  such  an 
invasion  of  the  rights  of  the  party  against  whom  it  is 
claimed  that  he  would  have  a  ground  of  action  against  the 
intruder,  must  be  accompanied  by  all  the  elements  required 
to  make  out  an  adverse  possession,  and  must  be  continuous 
and  uninterrupted  for  the  period  of  five  years. 

ID. — Adverse  Possession  of  Riparian  Land  —  User  or  Water 
thereupon  not  Adverse. — The  adverse  user  of  land  belong- 
ing to  a  riparian  proprietor  does  not  make  the  use  of  waters 
of  the  stream  upon  such  land  adverse  to  the  riparian  owner, 
such  user  being  to  his  advantage,  and  giving  him  no  inde- 
pendent right  of  action  for  diversion  of  the  stream,  so  long 
as  it  was  not  diverted  away  from  his  land,  nor  used  under 
notice  of  a  claim  of  rignt  to  divert  or  use  it  elsewhere. 

ID. — Interruption  of  Use — Continuous  Use — ^Action  of  Eject- 
ment FOR  Riparian  Liand — Use  fenuino  aotion — ^Recovery  of 
Water. — ^The  adverse  user  of  water  must  be  uninterrupted 
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as  well  as  continuous  for  five  years,  and  the  former  does  not 
follow  from  the  latter;  for  the  bringing  of  an  action  of  eject- 
ment for  the  riparian  land  upon  which  the  water  is  used, 
before  the  expiration  of  the  five  years,  is  an  interruption  of 
the  possession  of  the  water  as  an  appurtenant  to  the  land, 
although  there  may  be  a  continuous  enjoyment  of  the  water 
pending  the  action,  and  the  recovery  of  the  land  will  carry 
with  it  the  recovery  of  the  water  as  an  appurtenance  thereto. 
Id. — ^UsE  OF  Water  bt  Tbespasseb — ^Afpubtenaitce  to  Land — ^Dis- 

BEBVEBANCB  —  RIGHTS    OF    EXtEOTED    TRESPASSER. — ThOUgh    the 

nse  of  water  by  a  trespasser  upon  the  land  of  another  does 
not  make  such  water  appurtenant  to  the  land  upon  which 
it  is  wrongfully  used,  yet  the  use  of  water  upon  land  to 
which  it  is  already  appurtenant,  by  one  who  is  a  trespasser 
thereon,  will  not  dissever  the  water  from  the  land,  or  confer 
any  right  to  divert  it,  or  to  convey  any  title  thereto,  upon 
being  lawfully  ejected  from  the  land. 

[d. — EiXTENT  OF  Riparian  Lands — Segregation  of  Non-biparian 
Portion  bt  Trespasser — Irrigation  No  Criterion. — All  land 
bordering  upon  a  stream  which  is  hela  by  the  same  title  is 
riparian  to  the  stream;  and  the  area  of  lands  to  which  ri- 
parian rights  are  appurtenant  cannot  be  diminished  by  the 
acts  of  a  trespasser  segregating  for  the  time  being  the  actual 
occupancy,  without  segregation  of  title,  of  a  portion  of  the 
tract  not  bordering  on  the  stream;  nor  can  the  use  of  all 
the  waters  of  the  stream  for  the  irrigation  of  such  portion 
of  the  tract  either  render  the  use  of  such  waters  non-riparian, 
or  establish  it  as  a  fact  that  there  can  be  but  that  number  of 
acres  riparian  to  the  stream. 

D). — bright  of  Irrigation — Supplt  of  Natural  Wants— Limits  of 
Reasonable  Use. — ^The  right  to  a  reasonable  use  of  the  water 
of  a  stream  by  a  riparian  proprietor,  in  common  with  others 
in  like  situation,  for  the  purposes  of  irrigation,  is  recognized 
only  as  being  in  subordination  to  the  rights  of  all  other 
riparian  proprietors  to  the  use  of  water  for  the  supply  of 
the  natural  wants  of  man  and  beast,  extended  to  the  occu- 
pants of  each  and  every  tract  bordering  upon  the  stream, 
held  as  an  entirety,  whatever  its  extent,  and  the  right  of 
irrigation  cannot  be  extended  even  by  implication  so  as  to 
exclude  the  rights  of  other  riparian  proprietors. 

Appeax  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County. 

The  facts  are  stated  in  tfie  opinion  of  the  court 

Byron  Waters,  Wicks  £  Ward,  Edwin  A.  Meserve,  and 
Charles  J.  Perkins,  for  Appellant, 

Burton  and  Stones  perfected  a  right  by  prescription 
to  divert  and  use  all  of  the  waters  of  the  creek.  (Code 
Civ.  Proc,  sec.  321,  322;  Cox  v.  Clough,  70  CaL  846; 
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CranddU  v.  Woods,  8  Cal.  144;  Orishy  v.  Clear  Lake  Co., 
40  Cal.  396 ;  Heilbron  v.  Last  Chance  Water  Co.,  75  Cal. 
117-123 ;  Campbell  y.  West,  44  Cal.  646 ;  Cave  v.  Crafts, 
63  CaL  135 ;  Alhambra  Water  Co,  v.  Bichaardson,  72  Cal. 
598-608.  The  judgment  in  the  action  of  ejectment  is 
conclusive  only  upon  questions  involved  in  tiixat  action, 
and  upon  which  it  depended,  or  upon  matters  which 
under  the  issues  might  have  been  litigated  therein,  and 
cannot  affect  the  rights  here  asserted.  (Phelaai  v.  Oard- 
Tier,  43  CaL  806;  Rogers  v.  Eiggins,  57  111.  244;  Wads- 
worth  V.  Connell,  104  111.  369 ;  Hill  v.  Morse,  61  Me.  541 ; 
Lorillard  v.  Clyde,  48  N.  Y.  Sup.  Ct  409 ;  Russell  v.  Place, 
94  U.  S.  606 ;  Tuft  v.  Price,  7  Mo.  App.  194;  Malloney  v. 
Horan,  49  N.  Y.  Ill,  112 ;  10  Am.  Eep.  335.)  No  taxes 
having  been  shown  to  have  been  levied  and  assessed  upon 
the  right  to  divert  and  use  the  water,  it  was  not  necessary 
to  show  their  payment  (Heilbron  v.  Last  Chance  Co,, 
75  Cal.  117-123 ;  B055  v.  Evcms,  65  Cal.  440;  Coonradt  v. 
Hill,  79  Cal.  587-591.)  And  being  only  a  private  ditch, 
the  right  to  divert  water  therein  will  not  be  presumed 
to  have  been  assessed.  (Coonradt  v.  Hill,  79  Cal.  587—591, 
construing  Pol.  Code,  sec.  3668.  In  this  regard,  a  ditch 
of  this  character  differs  from  a  piece  of  land  or  public 
ditches.  (Reynolds  v.  Willard,  80  Cal.  608 ;  Coorvradt  v. 
HUl,  supra.) 

Regardless  of  who  owns  the  land,  only  so  much  on  each 
•ide  of  the  stream  is  deemed  to  be  riparian  thereto  as  the 
same  will  reasonably  irrigate.  (Lvx  v.  Haggin,  69  Cal. 
255;  Stanford  v.  Felt,  71  Cal.  249;  Swift  v.  Goodrich. 
70  Cal.  103 ;  Heilbron  v.  76  Land  and  Water  Co.,  80  Cal. 
189.)  It  make  no  difference  where  the  water  was  finallv 
conducted  to  and  used.  (Heilbron  v.  Last  Chance  Co.. 
75  Cal.  117;  Smith  v.  Logan,  18  Nev.  149.) 

Barclay,  Wilson  &  Carpenter,  and  E.  E.  Rowell,  for  Re 
spondents. 

No  valid  appropriation  was  made  by  Barton  and 
Stones,  and  the  water  was  only  claimed  to  be   uaed  on 
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respondents*  land.  The  person  against  whom  adverse  pos- 
session is  held  must  have  knowledge  or  means  of  knowl- 
edge of  such  occupation  and  claim  of  right  (Thompson 
V.  Felton,  54  Cal.  647 ;  Unger  v.  Mooney,  63  Cal.  586 ; 
49  Am,  Rep.  100.)  Proof  of  possession  for  five  years, 
without  proof  of  an  adverse  claim  under  the  provisions 
of  the  statute,  will  not  sustain  the  plea  of  the  statute. 
(Oreer  v.  Tripp,  56  Cal.  209;  Oshome  v.  ClarJe,  60  Cal. 
622 ;  Shells  v.  Haley,  61  Cal.  157 ;  Cox  v.  Clough,  70  Cal. 
345;  Farris  v.  Merritt,  63  Cal.  119.)  In  order  to  sus- 
tain the  plea  of  the  statute,  payment  of  taxes,  as  provided 
by  section  825  of  the  Code  of  Civil  Procedure,  no  matter 
to  whom  assessed,  must  he  shown.  (Ross  v.  Evcuns,  65 
Cal.  440;  McNoble  v.  Justinimo,  70  Cal.  395.)  The 
water  was  part  of  the  land,  and  assessed  with  it.  (Heil- 
bron  V.  Last  Chance  Water  Co.,  75  Cal.  117 ;  Lux  v.  Hag- 
gin,  69  CaL  890,  451;  St.  Helena  Water  Co.  v.  Forbes,  62 
CaL  182;  Pol.  Code,  sec  3663.)  In  order  to  establish  a 
right  by  prescription,  the  acts  by  which  it  is  sought  to 
establish  it  must  operate  as  an  invasion  of  the  right  of 
the  party  against  whom  it  is  set  up.  The  enjoyment  re- 
lied upon  must  afford  ground  for  an  action  by  the  other 
party.  (Cox  v.  Clough,  70  Cal.  345 ;  Anaheim  Water  Co. 
V.  Semi-Tropic  Water  Co.,  64  Cal.  185-192;  Lakeside 
Ditch  Co.  V.  Crane,  80  CaL  181.)  And  if  it  is  doubtful 
^"hother  the  nso  was  adverse,  known  to  the  owner,  and 
uninterrupted,  it  is  not  conclusive  in  favor  of  the  claim- 
ant.   (American  Co.  v.  Bradford,  27  CaL  361.) 

Fox,  J. — This  is  an  action  to  quiet  title  to  the  claim 
of  plaintiff,  a  corporation,  to  the  right  to  use  seven 
eighths  of  the  waters  of  East  Twin  Creek  in  San  Ber- 
nardino County.  Judgment  went  for  the  defendants,  from 
which  plaintiff  appeals,  the  case  coming  up  on  the  judg- 
ment roll. 

Plaintiff  claims  by  prescription  in  favor  of  its  gran- 
tors, and  under  grant  of  such  alleged  prescriptive  right 
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to  itself.  Defendants  are  riparian  proprietors  on  both 
sides  of  the  stream,  below  the  point  where  plaintiff  claims 
the  right  of  diversion.  It  was  alleged  and  shown  that 
in  April,  1876,  the  defendant  Hancock,  who  was  then 
the  owner  of  a  tract  of  1,280  acres,  part  of  the  Muscupiabe 
rancho,  lying  on  both  sides  of  this  creek,  and  below  the 
point  at  which  plaintiff  claims  the  right  to  divert  seven 
eighths  of  its  waters  (and  under  whom  the  other  defend- 
ants now  claim  as  grantees),  took  the  preliminary  steps 
to  acquire  by  appropriation  five  hundred  inches  of  this 
water,  but  this  right  of  appropriation  was  never  perfected, 
and  its  consideration  is  of  no  moment  in  this  case,  as  it 
is  conceded  by  both  parties  that  defendants  take  nothing 
by  that  proceeding. 

Nor  is  it  necessary  in  this  case  to  discuss  the  character 
or  extent  of  the  right  of  Hancock  or  his  grantees  to  the 
use  of  the  waters  of  the  creek  by  virtue  of  his  riparian 
proprietorship.  That  they  had  some  right  in  the  flow, 
and  to  the  use  of  said  waters,  as  such  riparian  pro- 
prietors, is  conceded  on  both  sides.  To  the  extent  that 
it  existed,  it  was  an  appurtenance  to  the  land,  running 
with  it  as  a  corporeal  hereditament  It  was  one  which 
might  be  segregated  by  grant  or  by  condemnation,  or 
extinguished  by  prescription,  but  could  not  be  defeated 
by  simple  appropriation.  The  term  "appropriation,"  as 
applied  to  the  acquirement  of  the  right  to  the  use  of  water, 
has  in  this  state  a  statutory  technical  meaning,  and  the 
simple  act  of  appropriation  under  the  statute  wiU  not 
of  itself  defeat  or  extinguish  any  prior  right.  Actual 
and  uninterrupted  user,  however,  with  or  without  the 
statutory  appropriation,  if  adverse,  for  a  useful  purpcJse, 
and  under  claim  of  right,  continued  for  the  period  pre- 
scribed by  the  statute  of  limitations,  gives  a  prescriptive 
right  which  will  extinguish  the  rights  of  the  riparian 
proprietor.  Statutory  appropriation,  therefore,  is  not 
necessary  to  prescription,  but  it  gives  to  one  who  seeks 
to  acquire  right  by  prescription  this  advantage,  that  it 
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gives  to  prior  claimants  notice  that  his  user  is  adverse  and 
under  claim  of  right^  and  sets  the  statute  in  motion  against 
such  prior  claimant 

In  this  case  the  claim  of  plaintiff  is  based  upon  pre- 
scription pure  and  simple.  If  it  is  valid,  it  has,  to  the 
extent  of  seven  eighths  of  the  waters  of  that  creek,  ex^ 
tinguished  the  rights  of  defendants.  If  under  the  facts, 
however,  plaintiff's  claim  has  not  merged  into  title  by 
prescription,  then  plaintiff  has  no  right  which  can  be 
quieted  in  this  action,  and  it  is  not  in  position  to 
question  the  right  or  the  extent  of  the  right  of  de' 
fendants. 

The  court  finds  that  in  April,  1875,  the  defendant 
Hancodc  was  the  sole  owner  of  the  1,280-acre  tract  of  land 
hereinabove  mentioned;  that  in  May,  1887,  he  conveyed 
the  same,  with  the  water  rights  appurtenant  thereto,  to 
the  other  defendants  herein,  reserving  to  himself  seven- 
teen acres  thereof,  with  a  certain  quantity  of  the  water 
for  the  use  of  said  seventeen  acres,  and  that  at  the  time 
of  the  filing  of  the  complaint  herein  the  defendants  were 
the  owners  in  fee  of  the  whole  of  said  tract;  that  in 
the  spring  of  1876,  one  Burton  entered  upon  eighty 
acres  of  land,  part  of  said  1,280-acre  tract,  situate  from 
a  half  to  three  quarters  of  a  mile  from  the  channel  of 
the  creek,  claiming  the  same  as  a  squatter,  and  believing 
the  same  to  be  government  land;  and  at  the  time  of 
such  entry  diverted  from  the  channel  of  said  creek,  at  a 
point  beyond  and  outside  of  the  rancho,  all  the  waters 
of  said  creek,  and  conducted  the  same  through  an  arti- 
ficial channel  made  by  him  to  the  said  eighty-acre  tract 
so  entered  upon  by  him,  and  there  used  all  of  said 
water  for  the  irrigation  of  said  eighty-acre  tract,  until 
some  time  in  1877,  when  one  Stones  in  like  manner  en- 
tered upon  a  forty-acre  tract,  part  of  said  1,280-acre 
tract,  adjoining  that  so  entered  upon  by  Burton,  and 
thereafter,  by  some  arrangement  between  Burton  and 
Stones,  the  latter  commenced  to  use  one  fourth  of  the 
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wtiter  80  diverted  by  BTirton,  for  the  irrigation  of  his 
forty-acre  tract;  that  Stones  also  entered  as  a  squatter, 
and  he  and  Burton  both  claimed  adversely  to  Hancock; 
that  they  so  continued  to  use  all  the  said  water,  for  said 
purpose,  and  upon  the  said  lands,  and  not  elsewhere, 
until  August,  1887;  that  the  said  use  was  continuous, 
open,  notorious,  peaceable,  and  adverse  to  all  the  world ; 
that  while  so  using  and  claiming  the  said  water,  they  also 
used  and  claimed  the  land  upon  which  the  same  was 
used,  by  the  same  character  of  holding  and  title,  namely, 
adverse  to  Hancock,  but  never  set  up  any  special  or  dis- 
tinctive right  in  the  water  different  from  their  right  in 
the  land,  but  claimed  both  land  and  water;  that  in 
July,  1881,  Hancock,  being  then  the  owner  of  the  whole 
of  the  said  1,280  acres,  commenced  an  action  in  eject- 
ment against  Burton,  Stones,  and  others  for  the  recovery 
of  the  possession  thereof,  which  culminated  in  a  judg- 
ment in  favor  of  Hancock  in  August,  1885,  appealed  to 
this  court,  where  the  judgment  was  affirmed,  and  the 
remittur  therein  filed  in  the  court  below  August  4, 
1887,  when  a  writ  of  possession  was  issued  under  which 
Burton  and  Stones  were  put  out,  and  possession  restored 
to  Hancock;  that  five  years  did  not  intervene  between 
the  time  when  the  water  was  so  diverted  by  Burton,  and 
the  time  when  such  action  was  commenced  by  Hancock, 
that  it  is  not  shown  that  said  Burton  or  Stones  ever  paid 
any  taxes  on  said  water  right,  or  on  the  right  to  divert  the 
same,  or  that  any  were  ever  levied  thereon,  but  it  is  shown 
that  Hancock  has  paid  taxes,  and  taxes  have  been  levied 
upon  the  whole  of  said  1,280  acres  of  land  every  year  since, 
and  including  the  said  year  1876. 

The  court  then  finds  liat  during  the  year  1877,  and  prior 
to  the  execution  of  the  writ  of  possession,  all  the  right 
which  Burton  and  Stones,  or  either  of  them,  acquired 
in  and  to  the  said  waters,  or  to  use  and  divert  the  same, 
came  down  by  certain  mesne  conveyances  to  and  be- 
came vesitp^  12  this  plaintiff,  who  acquired  and  took  the 
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same  with  full  notice  of  the  pendency  of  said  ejectment 
suit,  and  that  plaintiff  still  holds  the  same. 

And  as  conclusion  of  law,  the  court  finds  that  the  plain- 
tiff, at  the  time  of  the  commencement  of  this  action,  had 
no  estate,  right,  title,  or  interest  in  or  to  the  waters  of 
said  creek,  or  any  of  the  tributaries  thereof,  and  thereupon 
ordered  judgment  for  defendants,  which  was  entered  ac- 
cordingly. 

It  will  thus  be  seen  that  the  whole  question  is,  whether 
these  facts  gave  to  plaintiff's  grantors  a  prescriptive  right 
to  the  diversion  and  use  of  that  water. 

This  right  becomes  fixed  only  after  five  years'  adverse 
enjoyment  (CrandaU  v.  Woods,  8  Cal.  136 ;  Urdon  Water 
Co.  V.  Crwry,  25  Cal.  504;  85  Am.  Dec  145.)  And  to 
have  been  adverse,  it  must  have  been  asserted  under  claim 
of  title,  with  the  knowledge  and  acquiescence  of  the  per- 
son having  the  prior  right,  and  must  have  been  uninter- 
rupted. (American  Co.  v.  Bradford,  27  Cal.  360.)  In 
order  to  constitute  a  right,  by  prescription,  there  must  have 
been  such  an  invasion  of  the  rights  of  the  party 
against  whom  it  is  claimed  that  he  would  have  had  ground 
of  action  against  the  intruder.  (Ahaheim  Waier  Co. 
V.  Semi-Tropic  Water  Co.,  64  Cal.  185.)  To  be  adverse, 
it  must  be  accompanied  by  all  the  elements  required  to 
make  out  an  adverse  possession;  the  possession  must 
be  by  actual  occupation,  open,  notorious,  and  not  clan- 
destine; it  must  be  hostile  to  the  other's  title;  it  must 
be  held  under  claim  of  title,  exclusive  of  any  other  right, 
as  one's  own;  it  must  be  continuous  and  uninterrupted 
for  the  period  of  five  years.  (Thomas  v.  EngluTut, 
71  Cal.  458.) 

Can  it  be  said  that  the  use  made  of  this  water  was  ad- 
verse to  Hancock's  riparian  right,  when  it  was  used 
upon  his  own  land  riparian  to  the  stream,  and  under  no 
pretense  or  claim  of  right  to  divert  or  use  it  elsewhere  V 
We  think  not  The  use  of  the  land  may  have  been  ad- 
verse and  against  his  will,  but  the  bringing  of  the  water 
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to  and  use  of  it  upon  his  land  was  an  improvement  of 
his  land,  and  an  advantage  to  him;  not  an  act  which  of 
itself  gave  him  an  independent  cause  of  action  for  its 
diversion,  and  required  him  to  bring  such  action  or  lose 
his  right  in  the  water.  If,  while  as  trespassers  occupying 
a  portion  of  his  land.  Burton  and  Stones  had  undertaken 
to  divert  the  waters  of  the  stream,  and  carry  them  away 
from  the  land,  this  would  have  been  an  act  so  hostile  to 
his  right  as  to  have  given  him  an  independent  cause  of 
action  for  the  diversion  If,  after  notice  of  such  an  act, 
he  had  suffered  them  to  divert  the  water  away  from  his 
land  for  the  period  of  five  years,  without  interruption, 
they  might  have  acquired  a  right  in  the  water  which 
would  have  extinguished  his  own.  But  as  his  right  in 
the  water,  or  the  use  thereof,  was  a  corporeal  heredita- 
ment appurtenant  to  his  land,  we  cannot  conceive  that 
such  right  would  be  lost  by  user  upon  his  land,  under  no 
daim  of  right  to  divert  or  use  it  elsewhere. 

Nor  was  the  use  "uninterrupted"  for  the  period  of 
five  years.  The  court  has  apparently,  ex  indristria,  re- 
frained from  the  use  of  that  word  in  the  findings.  And 
yet  the  use  must  be  not  only  adverse,  under  daim  of 
rig^t>  open,  and  notorious,  but  it  must  be  ^'uninter* 
rupted"  for  the  period  of  five  years,  to  ripen  into  a  right 
by  prescription.  The  court  has  found  that  the  use  was 
"continuously*^  from  1876  to  1887,  but  not  that  it  was 
"uninterruptedly."  Counsel  insists  that  the  words  are 
synonymous, — that  the  one  means  the  same  as  the 
other.  They  are  very  nearly,  but  not  in  law  exactly, 
synonymous.  This  case  furnishes  a  fair  illustration  of 
the  distinction  between  them.  Burton  and  Stones  used 
this  appurtenant  to  the  land  "continuously"  for  the 
period  of  eleven  years.  They  used  the  land  itself,  and 
this  appurtenant  to  it  on  the  land,  during  the  whole  of 
the  same  ]>eriod,  "continuously."  The  use  of  the  land 
was  unquestionably  adverse  to  the  claim  and  right  of 
Hancock,  and  yet  its  continuous  use  for  the  period  of 
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eleven  years  did  not  give  to  those  using  it  a  right  to 
the  land  by  prescription, — ^though  the  rule  of  law  as  to 
acquiring  right  to  land  and  right  to  water  by  prescrip- 
tion is  the  same.  Then  why  did  it  not  give  the  right? 
Because,  just  before  the  expiration  of  the  five  years,  the 
use  was  "interrupted"  by  the  bringing  of  the  action  in 
ejectment,  and  this  interruption,  though  it  did  not  break 
the  continuity  of  use  until  final  judgment  and  writ  of 
possession,  six  years  afterward,  stopped  the  running 
of  the  statute,  and  no  right  could  be  acquired  by  use 
after  that  during  the  pendency  of  that  suit  As  this 
in  law  so  interrupted  the  use  of  that  land  as  to  prevent 
the  acquiring  of  a  prescriptive  right  to  the  land  itself, 
so  it  also,  and  by  the  same  act,  so  interruptod  the  use  of 
every  appurtenant  to  the  land  which  was  being  used  on 
it,  as  to  prevent  the  acquiring  a  prescriptive  right  to 
that  appurtenant,  to  use  it  there  or  elsewhere.  The  re- 
covery of  the  land  in  ejectment  carried  with  it  the  recov- 
ery of  every  appurtenant  thereto.  Burton  and  Stones, 
according  to  the  findings,  had  never  attempted  to  acquire 
or  asserted  any  right  in  the  water  independent  of  or  segre- 
gated from  the  land,  or  under  other  right,  title,  or  claim, 
than  that  which  they  asserted  to  the  land.  They  therefore, 
when  ejected,  had  nothing  to  convey  to  plaintiff,  and  the 
plaintiff  acquired  nothing  under  them, 

We  fully  concede  the  proposition  contended  for  by 
appellant,  based  upon  Smith  v.  Logan,  18  Nev.  149,  that 
the  use  of  water  by  a  trespasser  upon  the  land  of  another 
does  not  make  such  water  appurtenant  to  the  land  upon 
which  it  is  wrongfully  used.  But  it  does  not  follow 
from  this  that  the  use  of  water  upon  land  to  which  it  is 
already  appurtenant,  by  one  who  is  a  trespasser  thereon, 
will  give  him  such  a  right  in  the  water  as  that  he  may 
thereafter  divert  it  from  the  land,  or  upon  being  ejected 
therefrom,  convey  to  a  stranger  a  legal  title  in  the  water 
or  in  the  use  thereof.  We  do  not  mean  to  be  under- 
stood as  holding,  and  indeed  it  is  not  claimed,  that  any- 
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thing  has  been  added  to  the  rights  of  defendants  by  the 
acts  of  Burton  and  Stones;  but  simply  that  nothing  has 
been  taken  from  those  rights.  It  is  probable  that  there 
are  those  as  against  whom  these  defendants  could  not 
successfully  claim  the  right  to  the  use  of  all  the  water 
which  Burton  and  Stones  carried  upon  their  lands; 
but  the  measure  of  their  rights  is  not  here  involved. 
The  judgment  in  this  case  does  not  determine  them. 
It  simply  determines  that  the  plaintiff  has  no  right 
which  it  is  entitled  to  have  quieted  as  against  the  de- 
fendants. 

Beyond  the  proposition  above  stated,  the  case  of  Smith 
V.  Logan  is  not  in  point. 

Nor  is  there  anything  which  militates  against  the  view 
here  taken  in  the  further  proposition  insisted  upon  by 
appellant,  that  the  120  acres  upon  which  Burton  and 
Stones  used  this  water  were  not  riparian  to  the  stream. 
Situate,  as  this  tract  was,  a  half-mile  or  more  away  from 
the  stream,  if  it  had  been  held  by  a  title  separate  from 
and  independent  of  the  1,280-acre  tract,  it  would  not 
have  been  riparian,  and  no  portion  of  the  waters  of  the 
stream  would  have  been  appurtenant  to  it.  But  the  120 
acres  was  a  part  of  and  never  segregated  from  the  1,280 
acres,  all  of  which  was  riparian  to  the  stream.  We  do 
not  understand  Lux  v.  Hoggin,  69  Cal.  255,  as  holding, 
as  claimed  by  appellant,  that  only  that  portion  of  a  larger 
tract  bordering  upon  a  stream  is  riparian  thereto  which 
is  actually  washed  by  tiie  waters  of  the  stream,  or  only 
so  much  thereof  as  the  waters  of  the  stream  are  sufficient 
to  irrigate.  Such  a  rule,  while  it  would  limit  the  area  of 
riparian  lands  to  a  comparatively  infinitesimal  quantity, 
would  extend  the  rights  of  a  riparian  proprietor  to 
whom  the  water  might  first  come  far  beyond  anything 
heretofore  recognized  or  claimed  for  them.  It  would 
recognize  the  right  of  such  proprietor  to  consume,  if  he 
could,  on  his  riparian  lands,  all  the  waters  of  the  stream, 
for  purposes  of  irrigation,  without  regard  to  the  rights 
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of  other  proprietors  below  him,  either  for  their  natural 
wants  or  for  irrigation.  So  far,  the  right  of  a  riparian 
proprietor  to  the  use  of  water  for  purposes  of  irrigation 
at  all  has  been  assumed,  rather  than  determined,  and 
has  been  properly  regarded  as  among  the  last,  though 
perhaps  not  the  least  important,  of  his  riparian  rights; 
one  that  must  be  always  held  in  subordination  to  the 
rights  of  all  other  riparian  proprietors  to  the  use  of 
water  for  the  supply  of  the  natural  wants  of  man  and 
beast,  extended  to  the  occupants  of  each  and  every  tract 
held  as  an  entirety,  bordering  upon  the  stream,  what- 
ever its  extent.  These  natural  wants  supplied  and  pro- 
tected, the  right  to  a  reasonable  use  of  the  surplus 
water  by  the  riparian  proprietor,  in  common  with  others 
in  like  situation,  for  purposes  of  irrigation,  has  been  ao- 
knowledged  and  recognized,  but  it  cannot  be  extended 
even  by  implication.  Nor  can  the  area  of  the  lands  to 
which  riparian  rights  are  appurtenant  be  diminished, 
by  the  acts  of  a  trespasser  segregating  for  the  time  being 
the  actual  occupancy,  without  segregation  of  title.  Nor 
can  the  use  of  all  the  waters  of  a  stream  upon  120  acres 
of  land  change  the  law,  and  establish  it  as  a  fact  that  there 
can  be  but  120  acres  riparian  to  that  stream,  as  claimed  by 
appellant 

We  do  not  deem  it  necessary  to  follow  the  counsel  for 
appellant  in  their  discussion  of  the  question  of  the  pay- 
ment of  taxes  as  one  having  any  effect  upon  this  case,  nor 
do  we  find  anything  in  any  of  the  authorities  cited  in  con- 
flict with  the  views  here  expressed. 

Judgment  affirmed. 

Shaepstein,  J.,  McFarland,  J.,  Patkkson,  J.,  Thorn- 
ton, J.,  and  WoEKs,  J.,  concurred. 
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[No.  20646.    Department  Two. — Angust  4,  1890.] 

THE  PEOPLE,  Respondent,  v.  HORACE  0.  ADAMS, 
Appelulnt. 

Cbiminai.  LiAw — ^Homicide — ^Abbest  op  Deceased  by  Gonstabub — 
Failttbe  to  Disabm  Deceased— Knowledge  of  Defendant — 
INFEBENCE  OF  QuiLT — ^Instbuotion. — ^Upon  the  trial  of  a  con- 
stable charsred  with  murder,  where  there  was  a  conflict  of 
eridence  as  to  whether  the  defendant  knew  that  the  deceased, 
who  had  been  fighting  and  quarreling,  had  been  disarmed 
before  the  defendant  tried  to  arrest  him,  the  jury  Is  entitled 
to  consider  the  failure  of  the  constable  to  search  him  when 
he  had  the  right  and  opportunity  to  do  so,  as  bearing  upon 
the  probability  of  his  statement  that  he  had  not  been  In- 
formed that  the  pistol  of  the  deceased  had  been  taken  away; 
and  an  Instruction  to  the  Jury  as  to  the  right  of  a  person 
making  an  arrest  to  disarm  the  i>erson  arrested  does  not,  in 
such  case.  Imply  that  an  Inference  of  guilt  must  be  drawn 
from  the  neglect  of  the  constable  to  search  the  deceased. 

Id. — ^EMdengb  —  Reasonable  Doubt  —  Matteb  of  Defense  —  In- 
STBUcnoN. — ^An  instruction  to  the  jury  that  if  certain  facts 
are  proved  beyond  a  reasonable  doubt,  including  the  fact 
that  the  defendant  at  the  time  of  the  homicide  was  constable, 
and  in  the  exercise  of  his  official  duty,  they  should  find  the 
defendant  guilty,  is  not  erroneous  as  implying  an  instruction 
to  the  jury  that  such  fact,  as  a  matter  of  defense,  must  be 
proved  beyond  a  reasonable  doubt. 

Id. — ^Self^efense — ]B^ab  of  Being  KnxED^lNBTBUonoN. — ^Where 
the  defendant,  accused  of  murder,  confines  his  justification 
to  self-defense,  through  fear  of  being  killed,  the  fact  that 
instructions  laying  down  the  law  of  self-defense  contain  the 
expression  that  the  defendant  "must  have  acted  under  the 
influence  of  such  fears  alone"  disclose  no  error,  if  the  col- 
location of  the  instructions  is  such  that  the  jury  could  not 
fail  to  apply  the  expression  exclusively  to  the  plea  of  self- 
defense. 

ID. — JtrSTIFIABLB    HOMICIDE — ^AbrEST   FOB    FELONY. — ^A    homlcido    is 

justiflable  when  necessarily  committed  in  a  lawful  attempt 
to  arrest  a  person  who  has  committed  a  felony. 

ID. — ^RlGHTB  OF  QfFICEB  MAKING  AkREST — ^APPABENT  NECESSITY  FOB 

Homicide. — ^An  officer  in  making  an  arrest  has  the  right  to 
use  all  the  force  which,  from  the  surrounding  circumstances, 
seems  to  him,  as  a  reasonable  man,  necessary  and  has  a 
right  to  arm  himself  and  go  armed;  and  where  the  offense 
charged  Is  a  felony.  If  apparently  necessary  to  a  reasonable 
man  it  la  his  right  to  kill  the  person  whom  he  is  seeking  to 
arrest,  and  It  is  his  duty,  with  or  without  a  warrant,  to 
arrest  a  man  who  has  committed  a  felony. 
ID. — ^Kjbasonable  Belief  of  Necessity — Instbuction. — ^The  defend- 
ant's belief  that  deceased  was  armed  would  not  justify  him 
m  acting  upon  such  assumption,  unless  the  circumstances 
were  such  as  reasonably  to  warrant  the  belief;  and  the  re- 
fusal of  the  court  to  Instruct  the  jury  that  It  was  immaterial 
whether  deceased  was  armed  or  not.  if  defendant  believed 
he  was  armed,  is  not  error. 
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Id. — Evidence — Quabbel  of  Deceased  with  Anotheb — Commis- 
sion OP  Feix)ny — ABRE8T  WITHOUT  WABRA.WT. — ^Evidence  as  to 
a  quarrel  and  fight  between  the  deceased  and  another  man 
is  admissible  as  bearing  upon  the  question  whether  or  not 
deceased  had  committed  a  felony,  and  whether  defendant  had 
a  right  to  arrest  him  without  a  warrant,  and  to  kill  him  if 
necessary  to  effect  his  arrest. 

Id. — Making  up  Quabbel — Duty  of  Offioeb  to  Abbest — Pbkju- 
DiciAL  Ebbob. — ^Where  it  appears  that  t!2e  deceased  had  com- 
mitted a  felony,  for  which  he  was  arrested  without  a  war- 
rant by  defendant,  evidence  that  the  deceased  and  the  man 
with  whom  he  quarreled  had  made  up  their  quarrel  and  be- 
come reconciled  before  the  defendant  attempted  to  make  the 
arrest  was  immaterial,  and  its  admission  was  prejudicial,  as 
tending  to  show  that  no  arrest  was  necessary. 

Id. — C!oMMissiON  OF  Felony — Refusal  of  Instbuction  Wabbanted 
BY  ETvidencb. — ^Where  the  testimony  of  certain  witnesses 
showed  that  the  deceased  had  undoubtedly  committed  a  fel- 
ony, a  refusal  to  instruct  the  jury  that  if  the  testimony  of 
such  witnesses  was  true,  the  deceased  had  committed  a  felony, 
is  a  vital  error,  it  appearing  that  the  defense  rested  upon  a 
Justification  of  necessary  killing  in  the  performance  of  his 
duty  to  arrest  the  deceased  for  felony. 

Instbuctions  Albeady  Given. — It  is  not  error  to  refuse  correct 
instructions  which  have  been  already  given  in  substance  in 
other  instructions. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County. 

The  facts  are  stated  in  lihe  opinion  of  the  court. 

Hargrave  &  Bledsoe,  and  Harris  &  Oregg,  for  Appellant 

Attorney-General  Johnson,  for  Respondent 

Beatty,  C.  J. — ^The  defendant  was  charged  with  mur- 
der and  convicted  of  manslaughter.  In  support  of  his 
appeal,  he  assigns  error  upon  various  rulings  of  the  court 
in  the  admission  of  testimony,  and  in  the  giving  and  re- 
fusing of  instructions  to  the  jury. 

To  a  proper  understanding  of  these  exceptions  a  brief 
statement  of  the  case  is  necessary. 

The  defendant  at  the  date  of  the  homicide  was  a  con- 
stable. The  deceased,  John  Collins,  and  one  Clarke  had 
been  engaged  in  a  quarrel  and  fight,  in  which  Collins 
was  worsted.  Collins  left  the  saloon  where  the  fight 
occurred,  went  to  his  home,  armed  himself  with  a  pistol. 
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and,  returning  to  the  saloon^  approached  Clarke  from  be- 
hind and  fired  one  shot  at  him.  The  shot  failed  to  take 
effect,  owing  to  the  interference  of  one  Boyle,  who  atruck 
the  pistol  aside  at  the  moment  of  firing,  and  who  imme- 
diately disarmed  ColUns. 

The  defendant  testified  that  his  attention  was  attracted 
by  the  noise  in  the  saloon ;  that  he  saw  Collins  go  to  his 
house,  and  return  to  the  saloon  with  his  pistol,  and  that 
he  heard  the  shot;  that  he  took  his  own  pistol  and  hurried 
to  the  saloon,  under  the  impression  that  Collins  had  shot 
some  one,  and  for  the  purpose  of  arresting  hiuL  In  the 
saloon  he  found  Clarke,  Collins,  and  others,  who,  after 
some  talk,  took  a  drink  together,  whereupon  Collins  started 
to  leave.  Defendant  followed  him  outside,  took  hold  of 
him,  and  told  him  he  was  his  prisoner. 

There  is  a  conflict  of  evidence  as  to  what  ensued.  Ac^ 
cording  to  the  testimony  of  the  prosecution,  the  defendant 
shot  Collins  without  excuse  or  provocation.  But  the  de- 
fendant introduced  evidence  which,  if  true,  showed  that 
Collins  was  a  quarrelsome  and  dangerous  man  when  drink- 
ing; that  he  had  been  drinking  on  this  occasion;  that  on 
previous  occasions  he,  defendant,  had  been  compelled  to 
threaten  Collins  with  arrest  for  disturbing  the  peace; 
that  Collins  had  declared  he  never  should  arrest  him  alive, 
and  had  made  other  threats  which  had  been  communioated 
to  defendant  And  the  defendant  testified  that  he  did 
not  know  that  Collins  had  been  disarmed,  but  believed 
that  he  still  had  the  pistol  with  which  he  had  just  as- 
saulted Clarke,  and  would  use  it  if  he  had  the  opportunity. 
To  quote  his  own  words:  "His  right  hand,  when  I  shot, 
was  in  a  position  where  he  could  have  drawn  his  pistol. 
I  thought,  at  the  time  of  firing,  that  if  I  did  not  kill 
Collins  or  disable  him  he  would  kill  me.  I  had  no  grudge 
against  him.** 

According  to  the  testimoi\y  for  the  defense,  the  manner, 
bearing,  and  words  of  Collins,  at  the  time  defendant 
attempted  to  arrest  hixa,  were  defiant  and  threatening, 
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and  he  was  resisting  the  attempt  to  arrest  him.  Accord- 
ing to  the  testimony  for  the  prosecution,  defendant  did 
not  distinctly  inform  Collins  of  his  intention  to  arrest 
him^  and  Collins  neither  resisted  arrest  nor  threatened 
violence  to  defendant 

This  being  the  case,  it  is  elaimed  that  the  court  erred 
in  instructing  the  jury  that  "any  person  making  an  ar- 
rest may  take  from  the  person  arrested  all  offensive  weap- 
ons which  he  may  have  about  his  person." 

The  argument  in  support  of  this  assignment  of  error 
is,  that  it  must  have  produced  the  impression  upon  tlie 
minds  of  the  jury  that  the  failure  of  defendant  to  search 
Collins  for  arms  was  a  neglect  of  duty,  and  that  an  in- 
ference of  guilt  must  be  drawn  therefrom. 

We  do  not  think  that  it  oould  have  been  so  understood, 
and  we  can  see  that  the  right  of  defendant  to  search  and 
disarm  the  deceased  when  he  first  encountered  him  in 
the  saloon  had  its  bearing  upon  a  very  material  question 
in  the  case.  Tlhere  was  a  conflict  of  evidence  as  to 
whether  defendant  knew  that  Collins  had  been  disarmed, 
and  the  jury  were  entitled  to  consider  the  failure  to 
search  him  when  defendant  had  the  right  and  opportunity 
to  do  so,  as  bearing  upon  the  probability  of  his  statement 
that  he  had  not  been  informed  that  Collins's  pistol  had 
been  taken  away. 

It  is  next  claimed  that  the  court  erred  in  giving  the 
instruction  numbered  12. 

In  this  instruction  the  jury  are  told  that  if  certain 
things  are  proved  beyond  a  reasonable  doubt  they  should 
find  the  defendant  guilty.  Among  other  facts  enumer- 
ated in  the  instruction  is  this:  That  the  defendant^  at 
the  time  of  the  homicide,  was  constable,  and  in  the  ex- 
ercise of  his  oiBcial  duty. 

It  is  contended  that  this  fact  was  matter  of  defense, 
and  that  the  court  virtually  instructed  the  jury  that  it 
must  be  proved  beyond  a  reasonable  doubt. 

But  certainly  the  instruction  does  not  say  so,  nor  does 
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it  necessarily  imply  it  It  tells  the  jury  that  if  this  and 
other  facts  are  proved  beyond  a  reasonable  doubt,  they 
should  find  the  defendant  guilty ;  but  it  neither  says  nor 
of  necessity  implies  that  he  must  be  found  guilty  if  this 
fact  is  not  proved  by  that  degree  of  evidenca  IN'or  do 
we  think  that  the  jury  could  have  understood  that^  as  a 
matter  of  defense^  it  must  be  so  proved. 

There  was  no  error  in  the  instructions  of  the  court 
laying  down  the  law  of  self-defense.  The  whole  theory 
of  the  defense  was,  that  the  killing  was  necessary,  not  for 
the  purpose  of  making  the  arrest^  but  to  prevent  Collins 
from  killing  the  defendant  The  defendant  himself  con- 
fines his  justification  to  that  ground.  And  even  if  he 
had  also  made  a  serious  claim  that  the  killing  was  nec- 
essary in  order  to  effect  the  arrest,  it  would  have  been 
proper  and  necessary  to  give  the  law  of  self-defense  com- 
plete, and  in  doing  so,  to  use  the  expression  complained 
of,  viz.,  that  the  defendant  "must  have  acted  under  the 
infiuence  of  such  fears  alone,"  confining  its  application, 
of  course,  to  this  ground  of  defense.  And  we  think  the 
collocation  of  the  instructions  in  this  case  was  such,  es- 
pecially in  view  of  the  defendant's  testimony,  that  the 
jury  could  not  have  failed  to  apply  the  expression  com- 
plained of  exclusively  to  the  plea  of  self-defense. 

It  is  true,  the  oourt  refused  to  give  one  instruction 
asked  by  d«fendant^  to  the  effect  that  a  homicide  is 
justifiable  when  necessarily  committed  in  a  lawful  attempt 
to  arrest  a  person  who  has  committed  a  felony,  and  this 
might  have  prejudiced  the  defendant  but  for  the  fact 
that  another  instruction,  also  drawn  by  his  counsel,  in 
slightly  different  terms,  but  in  substance  the  same,  had 
already  been  given.  The  instruction  so  given  was  in 
the  following  terms,  and  we  think  covers  the  whole 
ground: — 

'^TLe  oourt  charges  the  jury  that  an  officer  in  making 
an  arrest  has  the  right  to  use  all  the  force  which,  f ronn 
die  surrounding  oixomnstances^  seems  to  Mm,  as  a  rea- 
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sonable  man,  necefisarj;  tliat  he  has  a  right  to  arm  him- 
self and  to  go  armed ;  and  where  the  offense  charged  is  a 
felony,  he  has  a  rights  if  apparently  necessary  to  a  rea- 
sonable man,  to  kill  the  person  whom  he  is  seeking  to 
arrest;  and  he  has  a  right,  and  it  is  his  duty,  to  arrest  a 
man  who  has  committed  a  felony,  with  or  without  a 
warrant'* 

The  court  did  not  err  in  refusing  to  instruct  the  jury 
that  it  was  inmiaterial  whether  Collins  was  armed  or  not^ 
if  defendant  himself  believed  he  was  armed.  The  de^ 
fondant's  belief  that  Collins  was  armed  would  not  justify 
him  in  acting  upon  such  assumption,  unless  the  circum- 
stances were  such  as  reasonably  to  warrant  the  beUof. 
With  this  necessary  qualification,  the  instruction  was 
substantially  included  in  the  charge  of  the  court  Nor 
did  the  court  err  in  admitting  evidence  as  to  the  quarrel 
and  fight  between  Clarke  and  Collins.  This  had  a  neces- 
sary bearing  upon  the  question  whether  Collins  had  com- 
mitted a  felony,  and  whether  defendant  had  a  right  to 
arrest  him  witliout  a  warranty  and  to  kill  him  if  neces- 
sary to  effect  his  arrest  The  effect  of  the  testimony 
could  only  have  been  favorable  to  the  defendant 

The  testimony  of  the  justice  of  the  peace  that  he  had 
issued  no  warrant  for  the  arrest  of  Collins  was  perhaps 
immaterial,  but  its  admission  cannot  have  been  at  all 
prejudicial  to  the  defendant 

But  the  testimony  which  was  admitted  over  the  ob- 
jection of  defendant^  for  the  purpose  of  showing  that 
Collins  and  Clarke  had  made  up  their  quarrel  and  be- 
came reconciled  before  defendant  attempted  to  make  the 
arrest  was  immaterial ;  and  since  the  only  use  that  could 
be  made  of  it  was  to  ai^e  that  no  arrest  was  necessary, 
it  must  have  been  prejudicial 

If  Collins  had  committed  a  felony,  it  was  the  duly  oii 
the  defendant  to  arrest  him,  no  matter  how  complete 
the  reconciliation  between  him  and  the  man  he  had  as- 
saulted.    It  was  a  vital  point  to  the  defense  to  show 
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that  the  defendant  waa  doing  his  duty  at  the  time  of  the 
homicide^  and  any  incompetent  evidence  submitted  to 
the  jury  for  the  purpose  of  showing  that  he  was  tran- 
scending his  duty  or  exceeding  his  rights  as  an  officer 
waa  prejudicial  error. 

In  this  instance  the  error  might  perhaps  have  been 
cured  if  the  court  had  given  the  instruction  asked  by 
the  defendant  to  the  effect  that  it  is  the  duty  of  an  offi- 
cer to  arrest  a  person  who  has  committed  a  felony,  even 
though  the  parties  concerned  may  have  attempted  to  set- 
tle it.     But  this  instruction  was  refused 

It  was  also  error  to  refuse  the  instruction  that  if  the 
testimony  of  Boyle  and  Clarke  was  true,  Collins  had  com- 
mitted a  felony. 

According  to  their  testimony,  he  had  undoubtedly  com- 
mitted felony,  and  if  so,  it  was  the  undoubted  duty  of 
defendant  to  arrest  him,  and  to  use  sufficient  force  for 
that  purpose.  This,  as  we  have  said,  was  a  vital  point 
in  the  defense,  and  the  defendant  was  entitled  to  have 
the  law  affecting  it  given  to  the  jury. 

For  the  error  of  the  court  in  refusing  these  instruc- 
tions, the  judgment  must  be  reversed,  and  the  cause  re- 
manded for  a  new  triaL 

It  is  accordingly  so  ordered. 

MoFasland,  J.,  and  SuA3;paTKm,  J.,  concurred. 
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[No.  13591.     In  Bank.— August  4,  1890.] 

THE  PEOPLE,  Appellant,  v.  DOUGLAS  GUNN,  Re- 
spondent. 

Municipal  Corpokations — Pboceedino  to  Test  Vaoditt  of  Chab- 
TER — Parties. — ^Whenever  a  proceeding  is  such  as  must  test 
and  determine  the  validity  of  a  municipal  charter  as  such, 
the  municipality,  real  or  pretended,  must  be  made  a  party. 

Id. — Quo  Wabr.\nto  against  Mayor — ^Attack  upon  Freeholders' 
Charter — City  a  Necessary  Party. — In  an  action  in  the 
nature  of  quo  warranto,  where  nominally  the  proceeding  is 
to  oust  the  defendant  from  the  office  of  mayor,  but  it  is 
apparent  on  the  face  of  the  complaint  that  the  real  object  of 
the  action  is  to  determine  the  right  of  a  city  to  exercise  the 
franchise  of  a  municipal  corporation  under  a  freeholders' 
charter  claimed  to  have  been  adopted  by  the  people  and  ap- 
proved by  the  legislature,  and  the  complaint  attempts  to 
make  no  case  against  the  defendant  except  through  the  al- 
leged invalidity  of  the  charter,  the  municipality  is  a  proper 
and  necessary  party  defendant  to  the  proceeding. 

[n. — Pleading — Sufficiency  op  Complaint — ^Violation  op  Consti- 
tution in  Adopting  Charter. — In  such  action,  a  complaint 
alleging  that  the  board  of  freeholders  was  elected  by  only  a 
portion  of  the  qualified  voters  of  the  city;  that  a  portion  of 
the  city  was  omitted  in  calling  the  election;  that  no  dupli- 
cate of  the  proposed  charter  was  delivered  or  returned  to  the 
mayor  or  recorder  of  the  county,  as  required  by  the  con- 
stitution; that  the  proposed  charter  was  not  published  as 
required  thereby;  and  that  the  election  for  its  adoption  and 
ratification  was  called  and  held  less  than  the  required  num- 
ber of  days  after  the  completion  of  the  publication,  con- 
trary to  the  constitution, — states  a  cause  of  action  for  the 
annulment  of  the  charter,  and  the  ousting  of  the  mayor  from 
office,  if  the  proper  parties  are  made  defendants. 

Id. — ^Defects  in  Municipal  Organization — Distinction  between 
Mandatory  and  Directory  Provisions.  —  Decisions  holding 
that  defects  in  a  municipal  organization  are  insignificant  and 
immaterial,  when  relating  to  procedure  under  statutes  held 
to  be  merely  directory,  have  no  application  to  procedure  un- 
der constitutional  provisions  expressly  declared  to  be  man- 
datory and  prohibitory. 

Id. — Constitution  Mandatory  and  Prohibitory — ^Measure  of 
Power — Conditions  Precedent  to  Legislation. — ^The  provi- 
sions of  the  constitution  of  this  state  relating  to  the  organiza- 
tion of  municipal  corporations  are  mandatory  and  prohibi- 
tory, and  the  mode  of  procedure  required  thereby  is  the 
measure  of  power,  and  the  acts  required  by  it  to  be  per- 
formed are  conditions  precedent  and  necessary  to  the  valid- 
ity of  the  legislation  which  it  authorizes,  whether  that  legis- 
lation be  by  the  people  of  a  municipality  under  article 
11,  or  by  the  senate  and  assembly  under  article  4,  of  the  con- 
stitution. 

l:» — Power  of  Legislature — Approval  of  Freeholobbs'  Chabteh 
— Determination  of  Reoularity — ^Judicial  Poweb. — ^The  leg- 
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Islature  do«s  not  exercise  the  law-making  power  In  approv- 
ing a  freeholders'  charter  by  Joint  resolution,  and  cannot  con- 
clusively determine  whether  or  not  the  municipal  authorities 
and  people  of  the  city  adopting  the  charter  have  proceeded 
regularly  In  its  framing  and  adoption;  and  it  devolves  upon 
the  courts  to  determine  whether  or  not  the  constitutional 
conditions  precedent  to  its  validity  have  been  compiled  with. 

Id. — ^Election  of  Board  of  Freehoidess — Failubb  to  Open  Polls 
— Chabter  not  Affected. — If  all  subsequent  provisions  of  the 
constitution  were  complied  with,  it  may  be  too  Iate»  after  an 
election  approving  a  charter  recommended  by  the  board  of 
freeholders,  to  attack  the  charter  on  the  ground  that  polls 
were  not  opened  in  certain  precincts  at  the  election  of  the 
freeholders,  especially  if  it  is  not  contended  or  shown  that 
the  result  could  or  would  have  been  changed  had  such  polls 
been  open. 

Id. — ^Election  fob  Chabteb — ^Faxlube  to  Return  ob  Reoobd  Char- 
TBB — Insufficient  Publication — Improper  Time  of  Election 
— ^Invalid  Charter. — ^An  election  for  the  adoption  of  a  char- 
ter recommended  by  a  committee  of  freeholders  is  invalid,  if 
it  appears  that  no  duplicate  of  the  proposed  charter  was  de- 
livered or  returned  to  the  mayor  or  to  the  recorder  of  the 
county,  and  that  the  election  was  held  without  sufficient 
publication  of  notice,  and  in  less  than  the  required  number 
of  days  after  completion  of  the  publication,  as  provided  by 
the  constitution;  and  the  charter  adopted  at  such  election  is 
illegal  and  void. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County. 

Hie  facts  are  stated  in  the  opinion  of  the  court 

Attormy-Oeneral  Johnson,  Hunsdker  &  Britt,  and 
Stanly,  Stoney  A  Hayes,  for  Appellant 

The  constitutionality  or  validity  of  the  statute,  charter, 
or  other  authority  under  which  a  person  assumes  to  act 
as  an  officer  may  be  controverted  in  a  proceeding  of 
the  nature  of  the  present,  instituted  against  such  per- 
son to  oust  him  from  the  office  usurped  by  him,  without 
joining  as  a  parly  the  municipality  whose  agent  he  unlaw- 
fully assumes  to  be.  (High  on  Extraodinary  Legal  Eem- 
edies,  sec  695;  Hmze  v.  People,  92  111.  407,  414;  Ste- 
phens V.  People,  89  HI.  337 ;  Chesshire  v.  People,  116  HI. 
493.)  The  usual  and  legal  course  is  to  proceed  against  the 
individual  officers  who  it  is  claimed  have  usurped  the 
franchise  as  complained  of.  (City  of  Chicago  v.  People, 
80  HL  512;  People  v.  Carpenter,  24  K  Y.  86;  People  v. 
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Gladwin,  41  Mich.  648;  Attomey-Oeneral  v.  Page,  88 
Mich.  286 ;  People  v.  Bermett,  29  Mich.  451 ;  18  Am.  Eep. 
107 ;  People  v.  Maynard,  16  Mich.  468 ;  State  v.  Coffee, 
69  Mo.  59,  67 ;  State  v.  McReynolds,  61  Mo.  203 ;  State  v. 
Parker,  25  MiniL  216;  People  v.  Draper,  16  N.  Y.  682) 
Commonwealth  v.  Meeser,  44  Pa.  St  341,  843 ;  flffeife  ▼. 
Independent  School  District,  44  Iowa,  227 ;  State  ▼.  Par- 
sons,  40  N.  J.  L.  1 ;  Corwmonwealth  r.  Fowler,  10  Mass. 
290.)  In  this  state  the  decisions  of  the  supreme  court  show 
that  the  unifoim  practice  has  been,  not  to  join  as  a  party 
the  municipality  or  other  corporation  or  quasi  corporation 
in  the  service  of  or  under  which  a  defendant  in  quo  war- 
raafiio  claims  to  exercise  a  frandiise  to  hold  an  office,  even 
though  the  existence  of  such  corporate  entity  or  of  its  as- 
serted prerogatives  is  involved  in  the  issues  to  be  deter- 
mined. (People  V.  Stcunford,  77  Oal.  360 ;  People  v.  Eenr 
shaw,  76  CaL  436;  People  v.  La  Bus,  67  CaL  626;  Peo- 
ple V.  Parks,  68  CaL  624;  People  v.  Horsley,  65  CaL  881 ; 
People  V.  Self  ridge,  62  CaL  881 ;  People  v.  Chambers,  42 
CaL  201 ;  Brooks  v.  Fischer,  79  CaL  173 ;  Ex  paaie  Ah 
You,  82  CaL  339.)  The  esclusion  of  part  of  the  city  from 
the  established  election  precincts  thereof  was  sufficient 
to  vitiate  the  subsequent  proceedings.  (Fort  Dodge 
School  District  v.  Wahkansa,  17  Iowa,  86 ;  Cooley  on  Con- 
stitutional Limitations,  616,  and  cases  cited;  State  v. 
Fitzgerald,  87  Minn.  26;  People  v.  Maynard,  16  Mich. 
463,  469;  Const.  CaL  art  11,  sec  8.)  The  fact  that  no 
copy  or  duplicate  of  the  charter  was  delivered  or  re- 
turned to  the  mayor  of  the  city,  or  to  the  recorder  of 
the  county,  that  the  proposed  diarter  was  never  pub- 
lished for  tiie  period  of  twenty  days^  and  that  the  election 
upon  the  question  of  ratification  was  held  on  a  day  less 
than  thirty  days  after  the  completion  of  publication, 
are  of  the  essence  in  the  adoption  of  an  instrument  of 
this  character.  (Const  CaL,  art  11,  sec  8;  People  v. 
Riverside,  66  CaL  288;  Harding  v.  B.  B.  Co.,  66  HL  90; 
State  V.  Yowng,  4  Iowa,  561;  McKune  v.  WeUer,  11  CaL 
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49;  McCrary  on  Elections,  sec  145.)  Hie  queetions  at- 
tempted to  be  passed  upon  in  the  recital  to  the  preamble 
of  the  statute  are  judicial  questions.  (See  WeiU  v.  Ken- 
field,  64  CaL  111,  117 ;  Jones  r.  Hutchinson,  43  Ala.  721 ; 
Cooley  on  Constitutional  limitations,  130  et  seq.)  Be- 
citals  in  a  statute  are  not  conclusive  of  the  matters  re- 
cited,  unless  for  the  purpose  of  interpreting  the  mean- 
ing of  the  act  (Endlich  on  the  Interpretation  of  Stat- 
utes, sec.  375,  and  cases  cited.)  The  charter  here  is  not 
an  act  of  the  legislative  department,  and  the  itocitals  in 
question  are  entirely  dehors  the  matter  before  the  legis- 
lature, which  vras  simply  the  ratification  or  rejection  of 
a  document  submitted  to  it  for  that  purpose.  (Const 
CaL,  art  11,  sec  8;  Brooks  r.  Fischer,  79  CaL  173.) 

James  P.  Ooodwm,  M.  H,  Luce,  H.  L.  Titus,  and  Oar- 
her,  Bodlt  di  Bishop,  for  Respondent 

An  information  or  other  proceeding  in  the  nature  of 
qua  warranto  to  test  and  determine  the  validity  of  a  mu- 
nicipal charter  must  be  directed  against  the  de  facto  or 
pretended  corporation  as  the  real  party  interested,  and 
not  against  the  officers  thereof.  (High  on  Extraordinary 
Legal  Remedies,  2d  ed.,  sec.  696;  People  v.  Riverside,  66 
CaL  288 ;  People  v.  Flint,  64  CaL  49 ;  State  v.  North,  42 
Conn.  79;  State  v.  AtUmtic  Highlands,  60  N.  J.  L,  457; 
State  V.  Bmdford,  32  Vt  50;  State  v.  Brtyum,  81  N.  J. 
L.  355;  State  v.  Taylor,  25  Ohio  St  279;  Stale  ▼.  AtcU* 
son  etc.  B.  B.  Co.,  24  Neb.  143 ;  8  Am.  St  Eep.  164;  Peo- 
ple V.  Whitcomb,  55  lU.  172;  Beffina  v.  Tan/lor,  11  Ad. 
&  R  949 ;  Begina  v.  Jones,  8  L.  T.,  K  S.,  503.)  Where 
the  legislature  is  authorized  to  enact  a  particular  statute 
only  in  a  certain  contingency  or  upon  the  existence  of 
certain  facts,  the  power  to  determine  whether  or  not 
such  contingency  has  atdsen  or  such  facts  exist  is  com- 
mittee! to  the  legislature,  unless  the  constitution  provides 
otherwise,  and  its  passage  of  such  statute,  with  or  with- 
out recitals  to  that  effect,  will  be  prebumed  by  the  courts 
LXXXV.  Cal.— 18 
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to  have  been  based  upon  sufficient  evidence  of  the  exist- 
ence of  such  contingency  or  facts,  and  will  be  deemed  con- 
clusive against  any  inquiry  into  the  actual  existence 
thereof.  (Cooley  on  Constitutional  Limitations,  6th  ed., 
222,  223 ;  De  Camp  v.  EveUmi,  19  Barb,  81,  89 ;  Bvansey 
V.  People,  19  N.  Y.  41,  64;  People  v.  Devlin,  33  K  Y. 
269,  279 ;  88  Am.  Dec.  877 ;  Eld  v.  Gorham,  20  Conn,  7, 
16 ;  Lusher  v.  ScUes,  4  W.  Va.  11, 14;  MaHin  v.  MoU,  12 
Wheai.  19,  29-31 ;  Luther  v.  Borden,  7  How.  42,  43 ;  HaU 
V.  Steele,  82  Ala.  562;  Hare  v.  Kennerly,  83  Ala.  608; 
Sherman  v.  Story,  30  Cal.  253 ;  89  Am.  Dec.  93.)  Exclud- 
ing legal  voters  from  participating  in  an  election  will  not 
vitiate  the  election,  unless  it  affirmatively  appears  that  the 
excluded  voters  were  desirous  of  voting,  and  that  their 
votes  might  have  changed  the  result  (Paine  on  Elections, 
sees.  514  et  seq.,  citing  numerous  cases.)  Defects  and 
omissions  in  giving  notice  of  an  election  will  not  vitiate  it> 
if  the  election  was  held,  and  there  is  nothing  to  show  that 
a  sufficient  number  of  voters  were  prevented  from  attend- 
ing or  voting,  to  change  the  result.  (People  v.  Hoge,  55 
Cal.  619 ;  Dishon  v.  Smilh,  10  Iowa,  212,  217,  219 ;  Page 
Co.  V.  American  etc.  Co.,  41  Iowa,  115 ;  Comm>onwealth  v. 
Smith,  132  Mass.  289 ;  Paine  on  Elections,  sec  389,  399.) 

Fox,  J. — This  action  is  brought  under  chapter  5, 
title  10,  part  2,  of  the  Code  of  Civil  Procedure,  to  re- 
move the  respondent  from  the  office  of  mayor  of  the 
oily  of  San  Diego,  it  being  charged  that  respondent  has 
usurped  and  intruded  into  and  unlawfully  exercises  such 
office.  Judgment  went  for  defendant  on  demurrer  to 
the  complaint,  and  from  such  judgment  the  plaintiff 
appeals. 

The  allegations  of  the  complaint  necessary  to  be  con- 
sidered here  are:  1.  That  the  city  of  San  Diego  is,  and 
at  all  times  mentioned  in  the  complaint  has  been,  a  muni* 
cipal  corporation  of  the  fourth  class,  organized,  created, 
and  existing  under  and  by  virtue  of  the  general  law 
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I)rovi(JiDg  for  the  organization^  incorporation^  and  gov- 
ernment of  municipal  corporations,  approved  March  13, 
1883,  and  the  act  to  provide  for  the  classification  of 
municipal  corporations,  approved  March  2,  1883;  2. 
That  tho  defendant  claims  to  have  been  elected  mayor 
of  said  city  at  a  pretended  election  held  on  the  first 
Tuesday  after  the  first  Monday  in  April,  1889,  and  at 
which  pretended  election  he  received  a  majority  of  the 
votes  cast  for  mayor;  and  that,  claiming  title  to  the  office 
by  virtue  of  such  pretended  election,  and  not  otherwise, 
or  by  other  authority,  he  has  obtruded  himself  into,  and 
ever  since  withheld,  and  now  usurps,  the  said  office  of 
mayor,  and  exercises  the  functions  and  duties  thereof. 
3.  It  then  proceeds  to  show  that  said  pretended  election 
was  one  claimed  to  be  held  under  and  in  pursuance  of 
the  provisions  of  a  charter  pretended  to  have  been 
framed  and  adopted  under  section  8,  article  11,  of  the 
constitution,  and  approved  by  a  joint  resolution  of  both 
bouses  of  the  legislature,  and  sets  out  facts  which  show 
that  such  charter  was  not  in  fact  framed  or  adopted  in 
accordance  with  the  reqiiireTnents  of  said  or  any  section 
of  the  constitution,  and  points  out  numerous  defects  in 
the  proceedings,  by  reason  whereof  it  is  claimed,  and  if 
the  all^ations  of  the  complaint  are  true  (and  by  the  de- 
murrer they  are  admitted  to  be  true)  it  is  correctly 
claimed,  that  said  pretended  charter  never  did  become 
a  valid  law,  and  furnished  no  authority  for  the  holding 
of  such  election. 

The  complaint  is  demurred  to  on  two  grounds:  1. 
That  there  is  a  defect  of  parties  defendant,  in  that  the 
city  of  San  Diego  is  a  necessary  and  proper  party  de 
fendant;  2.  That  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

L  The  authorities  are  by  no  means  uniform  upon  the 
first  point  made  upon  this  demurrer.  Several  cases  ar© 
cited  from  other  states,  where  proceedings  which,  in  effect, 
would  determine  the  legal  existence  of  a  municipal  cor 
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poration  have  been  sustained  without  making  the  muni- 
cipality a  party,  and  that  where,  as  here,  the  question 
was  directly  raised.  But  we  think  that  the  wei^t  of 
authority  in  sister  states  and  in  England,  and  the  better 
reasoning,  is,  that  whenever  the  proceeding  is  such  as 
must  test  and  determine  the  validity  of  a  municipal  char- 
ter as  such,  the  municipality,  real  or  pretended,  must 
be  made  a  party.  It  may  be  otherwise  where  the  only 
effect  of  the  proceeding  will  be  to  determine  the  right  of 
some  particular  person  to  exercise  certain  powers  under 
the  charter.  In  this  state  we  are  cited  to  no  case,  and 
know  of  none,  where  the  question  of  corporate  existence 
was  involved,  and  the  question  of  parties  was  raised,  in 
which  the  alleged  corporation  was  not  made  a  party  in 
the  first  instance,  or  if  not^  the  court  required  it  to  be 
done,  except  it  be  that  of  People  v.  Stamford,  77  CaL  860, 
and  that  was  a  case  of  a  private  corporation.  In  that 
case  it  was  expressly  held  that  it  would  be  different  in 
the  case  of  a  municipal  corporation;  that  in  such  a  case 
"it  would  seem  to  be  proper  that  a  defendant  claiming 
to  be  a  city,  ....  and  acting  as  such,  should  be  made 
a  party  in  an  action  to  determine  the  validity  thereof/' 
In  People  v.  Riverside,  66  Cal.  288,  the  municipality 
was  made  a  party,  and  held  to  be  the  proper  party  to 
the  proceeding.  In  Peopl&  v.  Flint,  64  CaL  49,  a  case 
of  a  private  corporation,  the  question  was,  as  here, 
whether  there  ever  had  been  a  legal  incorporation,  and 
the  court  expressly  held  that  the  pretended  corporation 
must  be  made  a  party  defendant  In  Brooks  v.  Fischer, 
79  Cal.  173,  People  v.  Parks,  58  Cal.  624,  and  People  v. 
La  Bus,  67  CaL  526,  the  question  of  corporate  existence 
was  incidentally  involved,  but  in  neither  of  them  was 
any  question  made  as  to  whether  or  not  the  proper  par- 
ties were  before  the  court  In  People  v.  Henshaw,  76 
CaL  436,  and  Ex  parte  Ah  You,  82  CaL  339,  the  question 
of  corporate  existence  was  not  involved. 

In  this  case,   while  nominally   the  proceeding  is   to 
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oust  the  defendant,  Gunn,  from  the  o£Soe  of  mayor,  it  is 
apparent  on  the  face  of  the  complaint  that  the  real  object 
of  the  action  is  to  determine  the  right  of  the  dtj  of  San 
Diego  to  exercise  the  franchise  of  a  municipal  corporation 
under  a  freeholders'  charter,  claimed  to  have  been  adopted 
by  the  people  and  approved  by  the  legislature.  The 
complaint  attempts  to  make  no  case  against  the  defend- 
ant, except  as  it  is  made  through  the  alleged  invalidity 
of  such  charter.  This  being  its  purpose,  we  are  of  opin- 
ion that  the  municipality  was  a  proper  and  necessary 
party  defendant  to  the  proceeding,  and  hold  that  the  de- 
murrer was  properly  sustained  on  that  ground. 

This  conclusion  necessarily  leads  to  an  affirmance  of 
the  judgment  of  the  court  below,  but  as  new  proceedings 
may  be  instituted,  making  the  city  a  parly,  we  deem  it 
proper  to  state  our  views  on  the  second  ground  of  the 
demurrer. 

2.  In  order  to  show  that  the  charter  of  1889  never  did 
become  a  valid  law,  and  supersede  the  law  under  whidi 
the  oorporation  theretofore  existed,  and  consequently 
that  the  election  of  April,  1889,  was  illegal  and  void,  the 
complaint  alleges, — 1.  That  instead  of  causing  the  board 
of  freeholders  to  be  elected  by  the  qualified  voters  of 
said  city,  the  city  council  caused  them  to  be  elected  by 
only  a  portion  of  said  qualified  voters;  that  in  calling 
the  election  therefor,  a  portion  of  the  city  containing  a 
population  of  more  than  twelve  hundred,  including  three 
hundred  qualified  voters,  was  omitted,  and  given  no 
voice  in  said  election;  2.  That  when  such  proposed 
charter  was  prepared,  no  copy  or  duplicate  thereof  was 
delivered  or  returned  to  the  mayor,  as  required  by  the 
constitution;  3.  That  no  copy  of  sudi  charter  was  de- 
livered or  returned  to  the  recorder  of  the  county,  as  re- 
quired by  the  constitution ;  4.  That  said  proposed  charter 
was  not  published  in  two  daily  papers  of  general  circula- 
tion, or  in  any  daily  or  other  paper,  of  said  city  for  at  least 
twenty  days,  as  required  by  the  constitution;  6.  That  the 
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election  for  the  adoption  and  ratification  of  said  proposed 
cliarter  was  called  and  held  less  than  thirty  days  after 
the  completion  of  such  publication,  contrary  to  the  re- 
quirements of  the  constitution. 

It  may  be  that  none  of  these  alleged  defects  exist  in 
f act>  but  for  the  purposes  of  the  demurrer  these  allega- 
tions must  be  taken  as  true.  So  taking  them,  the  com- 
plaint very  clearly  states  facts  sufficient  to  constitute  a 
cause  of  action,  if  brought  against  the  proper  party. 

Responsive  to  this  ground  of  demurrer,  the  respond- 
ent claims,  first,  that  the  alleged  defects  are  insignificant 
and  immaterial,  and  cites  many  authorities  which,  it  is 
claimed,  support  that  proposition.  But  the  misfortune 
is,  that  they  are  not  in  point  They  all  relate  to  pro- 
cedure under  statutes  held  to  be  merely  directory.  In 
this  case  the  procedure  was  under  conetitutional  pro^ 
visions  expressly  declared  to  be  mandatory  and  prahibi- 
tory.  Under  such  provisions  the  mode  is  the  measure 
of  power.  The  acts  required  by  the  constitution  to  be 
performed  are  conditions  precedent,  and  necessary  to 
the  validity  of  the  legislation  which  it  authorizes,  whether 
that  legislation  be  by  the  people  of  a  municipality  under 
article  11,  or  by  the  senate  and  assembly  under  article  4. 

The  city  of  Riverside  attempted  to  incorporate  under 
the  general  statute  on  that  subject  With  reference  to  it 
this  court  held  that  ^'the  right  to  enjoy  and  exercise  the 
franchise  of  a  municipal  corporation  depends  on  a  com- 
pliance with  the  provisions  of  the  statute  wliich  author- 
izes the  organization  of  such  corporations."  {People  v. 
Riverside,  66  Cal.  291.)  And  this  in  discussing  alleged 
omissions  similar  to  and  not  more  important  than 
those  alleged  to  have  taken  place  in  the  present  case. 
If  this  strict  compliance  is  required  with  reference  to 
Dhe  provisions  of  a  statute  passed  by  the  legislature, 
around  which  are  thrown  none  but  the  ordinary  safe- 
eruards  of  construction, — ^which  in  fact  are  to  be  con- 
strued liberally,    for  the  accomolishment  of  the   object 
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and  the  promotion  of  justice, — ^how  much  more  strict 
should  be  the  compliance  with  the  requirements  of  a 
constitution  which  on  its  face  declares  that  all  its  pro- 
visions are  mandatory  and  prohibitory,  unless  otherwise 
expressly  provided?  We  are  not  at  liberty  to  say  that 
any  constitutional  prerequisite  to  the  validity  of  a  law 
is  of  no  practical  service,  or  to  consider  the  poliqr  of 
a  provision  when  its  language  seems  plain  and  positive. 
(Weill  V.  Kenfield,  54  Cal.  117.)  The  language  of 
Judge  Cooley  in  his  work  on  Constitutional  Limitations, 
page  78,  quoted  and  adopted  in  State  v.  Rogers,  10  Nev. 
253,  is  directly  in  point,  and  shows  that,  even  in  the 
absence  of  a  clause  making  its  provisions  mandatory  and 
prohibitory,  the  court  will  not  hold  the  provisions  of  a 
constitution  to  be  directory  or  unessential,  but  will  rather 
hold  that  wherever  it  prescribes  a  mode,  that  mode  is  the 
measure  of  power. 

It  is  claimed  by  respondent  that  the  question  of 
whether  or  not  these  alleged  defects  exist,  or  the  proceed- 
ings in  the  framing  and  adoption  of  the  charter  were 
regular,  has  been  conclusively  determined  by  the  legis- 
lature in  its  preamble  to  the  joint  resolution  of  the  two 
houses  in  approving  the  same;  and  authorities  are  cited 
which  are  claimed  to  support  this  contention.  But  in 
this  case,  as  in  the  other,  the  authorities  are  not  in  point. 
They  relate  to  matters  of  legislative  discretion,  and  to 
cases  where  the  l^slature  ib  authorized  to  pass  laws 
only  in  certain  contingencies, — such  as  acts  for  the  crea- 
tion of  new  counties,  when  the  constitution  provides 
that  no  county  shall  be  created  with  less  than  a  certain 
prescribed  population,  and  the  lika  In  such  cases  it  has 
been  held  that  the  determination  of  the  legislature  upon 
the  question  of  whether  the  contingency  had  happened 
which  authorized  the  passage  of  the  act  was  conclusive. 
And  in  cases  it  may  be  said  that,  unless  there  is  a 
constitutional  inhibition,  the  determination  of  the  legis- 
lature upon  the  question  of  the  policrjr  of  the  passage  of 
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an  act  is  conclusive.  But  even  in  such  cases  the  courts 
i,.'e  not  concluded  from  inquiring  into  the  r^ularity 
and  constitutional  sufficiency  of  the  mode  adopted  by  the 
law-maker  in  the  passage  of  the  act 

In  this  case  the  legislature  was  not  the  law*maker; 
it  did  not  frame  or  pass  the  law.  It  simply  passed  a 
resolution  approving  it.  It  was  not  charged  with  any 
duty^  and  to  it  was  not  delegated  any  power,  either  in 
framing  or  adopting  the  law.  Its  act  was  not  the  enact- 
ment of  a  statute.  It  was  not  called  upon  or  authorized 
by  the  constitution  to  adjudicate  upon  the  question  of 
whether  the  law-makers — ^the  municipal  authorities  and 
people  of  San  Diego— had  proceeded  regularly  in  the 
framing  and  adoption  or  passage  of  the  law  or  not 
That  was  a  judicial  question,  the  determination  of  which 
belonged  to  the  judicial  department  of  the  government^ 
and  to  meet  which  the  makers  of  the  law — those  upon 
whom  the  proceedings  prescribed  by  the  constitution 
devolved — ^were  bound  to  proceed  at  their  periL  The 
legislature  knew  nothing,  and  under  the  law  ooold  know 
nothing,  of  the  charter  until  It  was  presented  to  the 
two  houses,  not  for  enactment^  but  for  approval,  by  those 
upon  whom  the  power  and  duty  devolved  of  framing  and 
adopting  it  When  so  presented,  it  brou^t  with  it  the 
presumption  of  regularity  in  what  had  gone  before,  and 
the  legislature  exercised,  as  to  it,  simply  the  same  power 
which  is  delegated  to  the  governor  with  reference  to  bills 
framed  and  passed  by  the  legislature, — ^that  of  approval 
or  rejection.  It  haid  no  more  judicfial  power  to  inquire 
into  and  determine  the  regularity  or  sufficiency  of  the 
precedent  steps  in  the  history  of  the  framing  and  adoption 
of  the  measure  than  liie  governor  would  have  to  question, 
inquire  into,  and  adjudicate  upon  the  history  of  a  legis- 
latfive  bill  when  it  came  to  him,  duly  certified,  for  his 
approval  or  reject^ion.  The  preamble  neither  added  to 
nor  detracted  from  the  resolution  of  approval.  The  con- 
ditions precedent,  which  are  here  alleged  to  have  been 


Digitized  by 


Google 


Atig.  1890.]  Peoplb  v.  Gunn.  249 

violated,  were  all  acts  to  be  performed  by  the  law-maker 
not  facts  to  be  found  by  the  bddies  whose  sole  function 
was  to  approve  or  reject  the  law.  It  now  remains  for 
the  courts  to  determine  (since  the  matter  is  disputed)^ 
uixm  proof  of  the  facts,  whether  these  conditions  were 
performed  or  not 

We  are  not  prepared  to  say  that  the  first  of  the  objec- 
tions abovie  noted  under  this  point  would  of  itself  be 
sufficient  to  defeat  the  charter,  if  all  the  other  require- 
ments of  the  constitution  have  been  complied  with.  The 
appointment  of  freeholders  may  be  likened  to  the  selec- 
tion of  a  committee  to  prepare  and  draught  an  instrument 
to  be  presented  for  the  consideration  and  approval  or  re- 
jection of  the  body  malcfing  the  appointment  Tbe  result 
of  their  labors  is  without  force  or  value  until,  having 
been  duly  authenticated,  and  so  hedged  about  as  to  pro- 
tect it^  in  two  separate  places,  from  alteration  or  change, 
then  accurately  published  in  the  manner  ankl  for  liie 
time  required  by  the  constitution,  so  as  to  give  it  the 
largest  publicity,  and  bring  it  home  to  the  attention  of 
Hie  people  to  be  affected  diereby,  and,  thirty  full  days 
after  such  publication,  given  to  the  people  to  digest  the 
same  and  deliberate  thereon,  and  tlien,  at  an  election  at 
wULch  aJl  the  electors  to  be  affected  by  its  provisions  are 
givBn  an  opportunity  to  vote,,  it  has  been  approved  by 
a  majority  of  the  electors  voting  at  such  election.  Then, 
bdA  not  till  then,  has  it  been  given  such  vitality  as  to 
entitle  it  to  be  presented  to  the  legislature.  If  there  ap- 
proved by  a  majority  vote  of  the  members  of  each  house, 
it  then  becomes  the  organic  law  of  the  municipality, 
"superseding  any  existing  charter  and  any  amend- 
ments thereof,  and  all  special  laws  inconsistent  with  said 
charter."  If  aU  the  subsequent  proceedings  have  been 
in  conformity  to  the  constitution,  it  may  then  be  too 
late  to  attack  the  charter  on  the  ground  that  provision 
had  not  been  made  for  the  opening  of  polls  in  a  given 
precinct  of  the  oLty,  at  the  election  of  the  freeholders 
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who  draughted  the  charter,  especially  if  it  be  not  shown 
(and  it  is  not  here  contended)  that  the  number  of  voterij 
thus  deprived  of  the  opportunity  to  vote  at  that  election 
was  sufficient  to  have  changed  the  result  'Even  then  it 
is  questionable  whether  the  attack  ought  not  to  have 
been  made  before  the  submission  of  the  chail^r,  and  in 
the  form  of  proceedings  to  contest  the  validity  of  the 
election. 

But  the  other  points  of  objection  to  the  validity  of  this 
charter  are,  in  our  judgment,  if  shown  to  be  founded 
upon  fact,  vital,  and  for  that  reason  the  demurrer  on 
this  ground  should  have  been  overruled,  and  the  defend- 
ant put  to  answer. 

The  demurrer  being  sustained,  however,  on  the  first 
ground,  the  judgment  must  be  affirmed,  and  it  is  so 
ordered. 

BsATTT,  C.  J.  and  Patebson,  J.,  concurred. 

MoFabi^and,  J.,  concurring. — I  ooncar  in  the  judg- 
ment, and  in  all  that  is  said  in  the  opinion  of  Mr.  Justice 
Fox,  eKcept  in  these  particulars:  1.  I  think  that  the 
language  of  the  opinion  is  too  strong  on  the  subject  of 
strict  compliance  with  the  provisions  of  the  constitution 
relating  to  freeholders'  charters.  Because  the  consti- 
tution declares  the  provisions  to  be  mandatory,  it  does 
not  follow  that  a  substantial  compliance  with  them  is  not 
sufficient  The  proceedings  for  the  adoption  of  a  charter 
will  probably  never  be  so  literally  perfect  that  a  critical 
and  hostile  eye  cannot  detect  in  them  some  slight  defect 
or  irregularity,  which  ought  not  to  be  considered  faiial. 
Whether  or  not  there  has  been  a  sufficient  compliance 
with  the  constitution  in  any  particular  case  must  depend 
on  the  particular  facts  of  that  casa  In  the  case  at  bar 
some  of  the  alleged  failures  in  the  proceedings  are 
dearly  immaterial.  2.  As  to  the  alleged  failure  to  give 
certain   citizens    an   opportunlity   to   vote   for   the   free- 
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liulders,  I  think  that  matter  should  stand  upon  the  same 
footing  as  other  elections ;  that  is,  that  it  should  be  shown 
that  the  votes  of  those  excluded  might  have  changed  the 
result  In  all  other  respects  I  concur  in  the  opinion  of 
Justice  Fox. 


[No.  13503.     In  Bank.— Ausnst  4,  1890.] 

MAHY  H.  WALDRON,  Respondent,  v.  DAVID  V. 
WALDRON,  Appellant. 

DivoBCB — ^EhnTBBME  Cruelty — Mental  Suffering — Effect  upon 
BoDiLT  Health — Construction  of  Civil  Code. — Section  94  of 
the  Civil  Code  Is  not  a  proper  legal  deflnltlon  of  extreme 
cruelty  as  a  ground  for  divorce,  as  used  in  section  92  of  the 
Civil  Code,  since  it  entirely  omits  the  essential  attribute  of 
wrong  or  Injustice.  The  probable  object  of  the  legislature.  In 
enacting  that  section,  was  to  affirm  the  rule  of  previous  decis- 
ions, that  extreme  cruelty  may  be  inflicted  without  as  well 
as  with  physical  violence;  but  not  to  disturb  the  rule  of  those 
decisions,  that  the  final  test  of  the  sufficiency  of  ill  treatment 
acting  on  the  mind,  as  a  cause  of  divorce,  must  be  its  actual 
or  reasonably  apprehended  injurious  effect  upon  the  body  or 
health  of  the  complaining  party.  (McFasland,  J.,  and  Pat- 
ebson,  J.,  dissenting.) 

Id. — DEnNiTioN  OF  Extbbms  Cbueltt. — Extreme  cruelty,  whether 
effected  by  physical  violence,  or  by  ill  treatment  operating 
primarily  upon  the  mind,  is  limited  to  such  treatment  and 
conduct  as  produce  bodily  harm  or  ill  health,  or  furnish  rea- 
sonable apprehension  that  further  cohabitation  would  en- 
danger the  life  or  physical  health  of  the  complaining  party. 
(McFabland,  J.,  and  Patebson,  J.,  dissenting.) 

Id. — Obievious  Mental  Suffering — Insufficient  Findino. — Griev- 
ous mental  suffering  is  not  the  equivalent  of  extreme  cruelty 
in  a  legal  sense,  nor  is  extreme  cruelty  a  necessary  Inference 
from  the  infliction  of  grievous  mental  suffering,  and  '^  follows 
that  a  finding  of  grievous  mental  suffering  is  not  a  ...idlng  of 
extreme  cruelty. 

Id. — Mental  Suffering  from  Epithets  not  Affecting  Health — 
Insufficient  Finding. — A  finding  that  the  defendant,  when 
intoxicated,  unjustly,  and  without  sufficient  provocation,  called 
the  plaintiff  vile  names  in  the  presence  of  others,  qualified 
by  other  findings  that  the  plaintiff  was  not  uniformly  kind 
to  the  defendant,  and  that  she  was  not  without  fault  when 
he  called  her  such  names,  and  that  her  health  was  not  injured 
thereby,  does  not  stand  the  final  test  of  sufficiency,  as  It  does 
not  affirmatively  show  any  actual  or  reasonably  apprehended 
injurious  eti'ect  of  the  language  us<j(J  upon  the  body  of  the  plaintiff. 

appeal — ^Revebsal  of  Judgment  upon  Findings — New  Tbial — Di- 
rection to  Court  below. — ^Where,  upon  the  findings  of  fact. 
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the  Judgment  should  have  been  for  the  defendant,  and  the 
case  appears  to  have  been  thoroughly  tried  as  to  the  facts, 
and  it  appears  very  improbable  that  a  new  trial  would  result 
more  favorably  to  the  plaintifT,  the  Judgment  will  be  re- 
Tersed  by  the  supreme  court,  and  the  court  below  directed  to 
render  Judgment  for  defendant 

Appeal  fram  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County,  and  from  an  order  denying  m  nev  triaL 

The  facts  are  stated  in  the  opinioiL 

Smith,  Winder  &  Smith,  for  Appellant 

The  con:duct  should  be  sufficiently  aggravated  to  pro- 
duce ill  health  or  bodily  pain,  though  operating  pri- 
marily upon  the  mind  only,  to  be  r^arded  as  cruelty. 
(Powelson  v.  Powelson,  22  Cal.  358 ;  Poor  v.  Poor,  8  N. 
H.  307 ;  29  Am.  Dec  664;  Pierce  v.  Pierce,  3  Pick.  299; 
15  Am.  Dec  213.) 

Wells,  Outhrie  &  Lee,  for  Beepondent 

The  public  asperaion  of  a  virtuous  wife  by  her  hus- 
band, charging  her  with  unchastity,  constitutes  such  cru- 
elty as  will  entitle  her  to  a  divorce.  {Jones  v.  Jones^  60 
Tex.  451;  Bahru  v.  Bdhn,  62  Tex.  518 ;  50  Am.  Eep.  539  j 
Williams  v.  WiUiams,  67  Tex.  198;  Kelly  v.  KeUy,  18 
Nev.  49 ;  61  Am,  Eep.  733 ;  Wiveeler  v.  Wheeler,  63  Iowa, 
611 ;  36  Am.  Bep.  240 ;  AlUn  v.  AlUn,  31  Mo.  479 ;  Good* 
man  v.  Goodman,  26  MicL  417 ;  Lewis  v.  Lewis,  6  Ko. 
278.)  Profane,  obscene,  and  insultiing  language  habitually 
indulged  toward  a  wife,  a  person  of  a  sensitive  nature  and 
refined  feelings,  amounts  to  extreme  cruelty.  (BenneH  v. 
Bennett,  24  Mich.  483 ;  Goodman  v.  Goodman,  26  Mich. 
417 ;  Wheeler  ▼.  Wheeler,  63  Iowa,  616 ;  36  AntL  Bep. 
240;  Allen  ▼.  AUen,  31  Ma  480;  WhUmare  v.  Whitmore, 
49  Mich.  417.)  It  is  cruelty  for  a  husband  to  call  a  sensi- 
tive and  refined  wife  a  bitch.  (Warner  v.  Warner,  64 
Mfich.  492.)  Unjustifiable  conduct  on  the  part  of  the 
husband,  which  so  grievously  wounds  the  mental  feel- 
ings of  the  wife  or  so  utterly  destroys  her  peace  of  mind 
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as  to  impair  her  health,  or  endanger  her  life,  or  such 
as  utterly  deetrojB  the  legitimate  ends  and  objects  of  mat- 
rimony, constitutes  extreme  cruelty.  {Wachholz  v.  Wach- 
holz,  76  Wis.  877 ;  Avery  ▼.  Avery,  33  Kan.  1 ;  Carpenter 
V.  Carperder,  30  Kan.  712;  46  Am,  Eep.  108;  Civ.  Code, 
sec.  98.) 

Vawoubf,  0. — ^This  is  an  aclfion  for  divorce  on  tho 
ground  of  extreme  cruelty,  by  the  use  of  vile  and  offens- 
ive language,  without  any  physical  force  or  violence  ap- 
plied to  the  person  of  the  plaintiff. 

The  answer  of  the  defendant  denies  the  cruelty  and 
the  use  of  the  language  alleged.  The  court  found  for  the 
plaintiff,  and  decreed  a  divorce  and  permanent  alimony 
of  one  hundred  dollars  per  month  while  she  shall  remain 
unmarriied,  and  one  thousand  dollars  for  her  attorneys' 
fees ;  and  defendant  appeals  from  the  judgment,  and  from 
an  orfer  denying  his  motion  for  a  new  trial 

The  material  substance  of  the  findings  as  to  extreme 
cruelty  is  as  follows : — 

That)  upon  occasions  when  the  defendant  was  intoxi- 
cated, he  wrongfully  and  unjustly,  and  without  sufficient 
provocation  to  justify  him  in  so  doing,  called  the  plain- 
tiff vile  names,  once  called  her  a  "whore,"  and  on  sev- 
eral different  occasions  called  her  a  "damned  bitch,'*  and 
a  "damned  witch  from  hell,"  in  the  presence  and  hear- 
ing of  other  people,  and  thereby  inflicting  upon  her 
grievous  mental  suffei^ing,  but  without  injury  to  her 
health;  that  when  he  called  her  such  vile  names  she 
was  not  without  fault,  and  that  she  was  not  uniformly 
kind  to  him;  that  there  is  reasonable  apprehension  to 
believe  that  such  cruel  treatment  will  be  continued  if  a 
divorce  is  not  granted. 

The  defendant  contends, — 1.  That  these  findings  as 
to  cruelty  do  not  support  the  judgment;  and  2.  Hat 
they  are  not  justified  by  the  evidence. 

1.  As  to  the  suffidiency  of  the  finding,  it  is  to  be  ob- 
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served  that  the  degree  of  cruelty  which  the  law  recog- 
nizes as  a  cause  of  divorce  never  has  been  exactly  defined. 
Perhaps  as  near  an  approach  to  an  exact  definition  as 
is  practicable  is  made  by  Mr.  Bishop,  who,  admitting  tho 
great  difficulty  of  formulating  such  a  definition,  thinks 
the  task  not  impossible,  and  gives,  as  his  definition,  the 
following: — 

"Cruelty  is  such  conduct  in  one  of  the  married  parties 
as,  to  the  reasonable  apprehension  of  tho  other  or  in 
fact,  renders  cohabitation  physically  unsafe,  to  a  degree 
justifying  a  withdrawal  therefrom."  (1  Bishop  on  Mar- 
riage and  Divorce,  6th  ed.,  sec  717.) 

Yet  thfis  expression  of  the  degree  of  cruelty  which 
may  justify  a  withdrawal  from  cohabitation  seems  to 
leave  it  quite  as  indefinite  as  was  the  degree  which  will 
justify  a  divorce  without  aid  from  this  definition;  and 
the  learned  author  seems  to  admit  as  much,  further  on 
(sec.  740),  where,  referring  to  this  definition,  he  says: 
"By  our  definition  of  cruelty,  the  apprehension  of  phys- 
ical danger  to  the  complaining  party  must,  to  justify  a 
divorce,  have  proceeded  'to  a  degree  justifying  a  with- 
drawal from  cohabitation.'  Now,  if  this  seems  indefi- 
nite, so  is  the  law.  There  is  no  posssibility  of  measuring 
the  depth  of  woe  or  danger  thus  required,  except  by  the 
understandings  of  the  men  who  occupy  the  bench  and  the 
jury-box,  enlightened  and  strengthened  by  what  has  been 
heretofore  deemed  or  adjudged." 

Certainly,  where  the  fact  upon  which  the  law  is  to 
operate  is  indefinite,  tho  law  is  noce?3sarily  indefinite  and 
uncertain  to  the  same  degree;  and  generally,  uncertainty 
of  tlie  law  proct^eds  from  uncertainty  as  to  the  ultimate 
matter  of  fact  which  forms  a  part  of  and  a  term  in  every 
pro]>osition  of  law.  True,  it  is  sonietfimes  uncertain 
whether  a  law  is  miuidatory  or  merely  directory  or  per- 
missive, but  much  oltener  the  "uncertainties  of  the 
law"  arise  from  unoortJiinties  as  to  the  facts  or  tilings 
commanded,  perniiiu^d,  or  prohibited;  and  so  it  is  with 
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the  fact  of  cruelty  prohibited  by  the  law  governing  the 
marriage  relation.  Since  all  degrees  of  cruelty  are  not 
pprfiibited,  and  the  requisite  degree  to  bring  it  within 
the  prohKbition  being  uncertain,  the  law  prohibiting  it 
must  be  correspondingly  uncertain. 

Eut  although  the  degree  of  cruelty  constituting  a 
ground  for  divorce  may  not  have  been  exactly  defined, 
it  has  been  so  described  by  the  decisions  of  courts  that 
it  may  be  sufficiently  identified  for  practical  purposes; 
and  althougih  the  judicial  descripl^ions  of  what  is  and 
what  is  not  a  sufficient  degree  of  cruelty  do  not  reduce 
the  distinction  to  a  line  clearly  separating  the  sufficient 
frem  the  insufficient  degrees  of  cruelty  in  all  possible 
cases,  they  reduce  it  to  a  very  narrow  zone,  with  in  which 
the  true  line  of  distinction  is  to  be  judicially  ascertained 
or  sufficiently  approximated,  by  means  of  the  peculiar 
circumstances  of  each  case,  viewed  in  the  light  of  "what 
has  been  heretofore  deemed  or  adjudged.**  A  great  ma- 
joi  ity  of  the  cases,  however,  will  be  found  to  fall  within 
the  authoritative  descriptions  of  either  the  requisite  or 
the  instifficient  degree  of  cruelty. 

It  is  contended,  however,  by  counsel  for  respondent, 
that  extreme  cruelty  is  defined  by  section  94  of  the  Civil 
Code,  and  that  the  finding  in  this  case,  being  in  the 
language  of  that  section,  must  be  sufficient  That  sec- 
tion  is  as  follows: — 

"Extreme  cruelty  is  the  infliction  of  grievous  bodily 
injury,  or  grievous  mental  suffering,  upon  the  other  by 
one  party  to  the  marriage.** 

If  ibis  section  is  to  be  considered  a  proper  legal  defini- 
tion of  the  words  "extreme  cruelty,**  as  used  in  section 
92  of  the  same  code,  it  certainly  deprives  those  words  of 
an  essential  part  of  their  meaning  as  used  in  the  books 
to  express  a  cause  of  divorce,  since  it  entirely  omits  tlie 
attribute  of  wrong  or  injustice.  "The  infliction  of 
grievous  bodily  injury  or  grievous  mental  suffering^' 
does  not  imply  wrong  or  injustice^  and  it  may  be  justi 
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fiable;  .whereas  the  word  "cruelty,"  alone,  is  always 
understood  as  implying  wrong  or  injustice;  and  the 
"extreme  cruelty"  wWich  is  a  cause  of  divorce  is  neces- 
sarily wrong,  and  never  justifiable.  Therefore^  to  say 
that  section  94  of  the  Civil  Code  was  intended  as  a  com- 
plete definition  of  the  words  "extreme  cruelty,"  as  used 
in  section  92,  would  be  to  affirm  that  the  mere  "inflic- 
tion of  grievous  mental  suffering,"  though  excusable  or 
justifiable,  is  a  cause  of  divorce, — ^an  absurdity  not  to 
be  attributed  to  the  legislatura  The  probable  object  of 
the  legislature^  in  enacting  section  94  of  the  Civil  Code, 
was  to  affirm  the  previous  decisions  of  the  supreme  court 
of  this  state  in  the  oases  of  Morris  v.  Morris,  14  CaL  78, 
73  Am.  Dec  615,  and  Poivelson  v.  Powelson,  22  CaL  360, 
to  the  effect  that  extreme  cruelty  may  be  effected  with- 
out as  well  as  with  physical  violence,  and  thus  to  settle 
the  law  on  a  point  as  to  which  there  was  thought  to  be 
some  contrariety  of  judicial  opinion  in  other  states  and 
in  England.  Surely  it  was  not  intended  to  disturb  those 
decisions;  for  although  they  limit  the  rule  that  extreme 
cruelty  may  be  the  result  of  treatment  other  than  that 
of  physical  violence  to  such  treatment  and  conduct  as 
produce  bodily  harm  or  ill  health,  or  furnish  reasonable 
apprehension  that  further  cohabitation  would  endangei 
the  life  or  physical  health  of  the  complaining  party,  yet 
they  extend  the  rule  quite  as  far  as  It  has  gone  elsewhere 
in  the  United  States  or  in  England. 

Although  the  character  of  the  ill  treatment,  whether 
it  operates  directly  upon  the  body  or  primarily  upon  the 
mind  alone,  and  all  the  attending  circumstances,  are  to 
be  considered  for  the  purpose  of  estimating  the  degree 
of  the  cruelty,  yet  the  final  test  of  its  sufficiency,  as  a  cause 
of  divorce,  must  be  its  actual  or  reasonably  apprehended 
injurious  effect  upon  the  body  or  health  of  the  com- 
plaining party.  (1  Bishop  on  Marriage  and  Divorce^  6th 
ed.,  sees.  732-733b;  Morris  v.  Morris,  14  Cal,  80;  73 
Am,  Dec  615;  Powel&onv.  Powelsofi,  22  CaL  362.)  This 
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is  the  only  practically  safe  rule.  The  grave  remedy  of 
divorce  is  disproportioned  to  the  petty  marital  \?Tongs 
and  annoyances  whose  injurious  effect  upon  the  body 
or  health  cannot  be  shown  and  sensibly  appreciated^  and 
it  is  not  to  be  administered  on  the  ground  of  cruelty, 
except  in  conservation  of  life  or  health.  Many  of  such 
wrongs  and  annoyances^  productive  of  more  or  less 
unhappiness,  must  be  bome^  if  they  cannot  be  justly 
remedied  or  avoided  by  the  parties  themselves.  The  fol- 
lowing passage  from  Lord  StowelFs  opinion  in  Evens  v. 
Evens,  4  Eng.  Eca  810,  delivered  one  hundred  years  ago, 
has  ever  since  been  regarded  and  cited  as  sound  law,  both 
in  England  and  the  United  States. 

**Mere  austerity  of  temper,  petulance  of  manner,  rude- 
ness of  language^  a  want  of  civil  attention  and  accommo- 
datioQ,  even  occaiiional  sallies  of  passion,  if  they  do  not 
threaten  bodily  harm,  do  not  amount  to  legal  cruelty; 
they  are  high  moral  offenses  in  the  marriage  state  un- 
doubtedly, not  innocent  surely  in  any  state  of  life,  but 
still  they  are  not  that  cruelty  against  which  the  law  can 
relieve.  Under  such  misconduct  of  either  of  the  parties, 
— ^for  it  may  exist  on  one  side  as  well  as  on  the  other, — 
the  suffering  party  must  bear  in  some  degree  the  conse- 
quences of  an  injudicious  connection;  must  subdue  by 
decent  resistance  or  by  prudent  conciliation,  and  if  this 
cannot  be  done,  both  must  suffer  in  silenca  And  if  it 
be  complained  that  by  this  inactivity  of  the  courts  much 
injustice  may  be  suffered  and  much  misery  produced, 
the  answer  is,  that  courts  of  justice  do  not  pretend  to 
fnmish  cures  for  aU  the  miseries  of  human  life.  They 
redress  or  punish  gross  violations  of  duty,  but  they  g-o 
no  further;  they  cannot  make  men  virtuous;  and  as  the 
happiness  of  the  world  depends  upon  its  virtue,  there 
may  be  much  unhappiness  in  it  which  human  laws 
cannot  undertake  to  remove.  Still  less  is  it  cruelty, 
where  it  wounds,  not  the  natural  feelings,  but  the  ac- 
quired feelings,  arising  from  particular  rank  and  situ- 
liXXXV.  Cal.— 17 
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ation;  for  the  court  has  no  scale  of  sensibilities  by  which 
it  can  gauge  the  quantum  of  injury  done  and  felt,  and 
therefore,  though  the  court  will  not  absolutely  exclude 
considerations  of  that  sort,  where  they  are  stated  merely 
as  matter  of  aggravation,  yet  they  cannot  constitute 
cruelty  where  it  would  not  otherwise  have  existed/' 

Speaking  of  this  passage,  and  of  cruelty  inflicted  by 
other  means  than  physical  violence,  Mr.  Bishop  says 
(sec  726) :  "And  though  the  court  may  not^  aB  Lord 
Stowell  said,  have  'any  scale  of  sensibilities  by  which  it 
can  gauge  the  qiwmium  of  injury  done  and  felt^'  it  may 
sometimes  peiiceive  that  it  is  greater  than  can  be  prao- 
tically  endured,  as  well  when  falling  on  the  mind  as  on 
the  body.  Equally,  whether  of  the  one  sort  or  the  other, 
the  court  must  be  made  affirmatively  to  perceive  that 
cruelty  exists  in  fact,  and  is  sufficient  in  degree^  beforo 
it  can  grant  the  remedy."  Yet  the  practical  view  of  the 
law  is,  that  a  degree  of  cruelty  which  cannot  be  per- 
ceived to  injur©  the  body  or  the  health  of  the  body,  ^^c€m 
be  practically  endured,"  and  must  be  endured,  if  there  is 
no  other  remedy  than  by  divorce;  because  no  "scale"  by 
which  to  gauge  the  purely  mental  susceptibilities  and  suf- 
ferings has  yet  been  invented  or  discovered,  except  sudi 
as  indicate  the  degrees  thereof  by  their  perceptible  effects 
upon  the  physical  organization  of  the  body. 

From  the  foregoing  considerations,  it  follows  that  the 
findings  of  fact  are  not  sufficient  to  sustain  the  judg^ 
raent  "Extreme  cruelty"  is  not  expressly  found  in  any 
sense;  nor  does  it,  in  the  l^al  sense  above  described, 
follow,  as  a  necessary  inference,  from  the  facts  found. 
The  finding  of  "grievous  mental  suflFering'^  is,  and  pur- 
ports to  be,  only  an  inference  or  conclusion  from  the 
opprobrious  language  found  to  have  been  used  by  the 
defendant  In  the  case  of  Smith  v.  Smith,  62  CaL  466, 
in  which  the  only  issue  was  as  to  the  fact  of  extreme 
cruelty,  it  appeared  that  the  trial  court,  after  finding  the 
acts  claimed  to  have  constituted   extreme  cruelty,   con* 
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eluded  as  follows:  "That  the  repeated  acts  of  caruelty,  as 
established  by  the  evidence,  upon  the  part  of  said  de- 
fendant toward  her  said  husband  and  children  during 
the  last  several  years,  have  inflicted  upon  the  pladntiff 
grievous  mental  suffering/*  Held,  that  this  finding  "is 
but  a  conclusion  of  law,  and  does  not  find  any  fact  in 
issue  in  the  case.''  Now,  whether  this  finding  ia  a  con- 
clusion of  law  or  a  conclusion  of  fact,  the  decision  that 
it  is  not  a  finding  of  any  fact  in  issue  is  correct,  thou^ 
the  fact  of  extreme  cruelly  was  in  issue;  because,  as  we 
hsLve  seen,  the  inflictdon  of  grieivous  mental  suffering  is 
not  the  equivalent  of  extreme  cruelly  in  a  legal  sense,  nor 
is  extreme  cruelty  a  necessary  inference  from  the  inflictioii 
of  grievous  mental  suffering,  since  the  latter  may  be  excus- 
able, and  even  justifiable,  while  the  former  never  is  so. 

Although  the  evidence  is  conflicting  as  to  the  finding 
that  the  defendant,  when  intoxicated,  unjustly,  and  with- 
out sufficient  provocation,  once  called  the  plaintiff  a 
whore^  and  several  times  a  bitch,  and  a  witch  from  hell, 
in  the  presence  of  other  people,  yet  this  finding  is  justi- 
fiable by  the  rule  applicable  to  findings  upon  conflicting 
evidence;  but,  qualified  as  it  is  by  the  further  findings 
that  the  plaintiff  was  not  uniformly  kind  to  the  defend- 
ant, that  at  the  times  when  he  called  her  those  vile 
names  she  was  not  without  fault,  and  that  her  health 
was  not  injured  thereby,  it  does  not  stand  the  final  test 
of  its  sufficiency,  as  it  does  not  affirmatively  show  an^> 
actual  or  reasonably  apprehended  injurious  effect  of  the 
language  used  upon  the  body  or  health  of  the  plaintiff, 
and  therefore  it  could  not  have  been  affirmatively  per- 
ceived by  the  court  that  the  cruelty  was  sufficient  in 
d^ree.  Upon  the  findings  of  fact,  I  think  the  judg- 
ment should  have  been  for  the  defendant;  and  as  the 
case  appears  to  have  been  thoroughly  tried  as  to  the 
facts,  it  appears  very  improbable  that  a  new  trial  would 
result  more  favorably  to  the  plaintiff.  (Ford  v.  Cham 
hers,  28  CaL  18.) 


Digitized  by 


Google 


260  Wau>eow  v.  Waldrow.  [86  Cal. 

A  careful  examination  of  the  evidence  will  show  that 
it  is  barely  sufficient  to  justify  even  the  insufficient  find- 
ingS;  and  that  there  are  many  circumstanoes  tending  to 
qualify  the  facts  found  in  favor  of  the  defendant,  and  to 
mitigate  their  effect  upon  the  plaintiff's  mind. 

Both  parties  had  been  married  before.  The  plaintiff 
had  three  children  by  her  former  marriage,  aged,  respect- 
ively, seven,  nine,  and  eleven  years,  but  the  defendant 
had  no  children  by  his  former  marriage.  The  plaintiff 
had  about  two  thousand  five  hundred  dollars,  and  de- 
fendant had  property  worth  about  one  hundred  thousand 
dollars,  at  the  time  of  their  marriage.  The  intemperate 
habits  of  the  defendant,  such  as  they  were  after  marriage, 
were  known  to  plaintiff  before  marriage,  and  she  testified 
that  she  once  broke  off  her  engagement  to  marry  him 
on  that  account;  and  as  a  condition  of  renewing  it,  she 
required  him  to  sign  a  written  pledge  to  her,  not  that  he 
would  not  drink,  but  only  that  he  would  not  drink  to 
excess,  and  that  his  hand  trembled  from  the  effect  of 
drink  at  the  time  he  signed  the  pledge.  Soon  after  the 
marriage,  plaintiff's  niece,  then  a  young  unmarried  lady, 
came  to  live  with  them,  and  remained  until  she  was  mar- 
ried, on  July  25,  1888,  nearly  three  months  after  the 
commencement  of  this  suit;  for  it  appears  that  the 
plaintiff  continued  to  reside  in  defendant's  house  up  to 
the  time  of  trial,  as  before,  except  that  he  occupied  a 
separate  room  from  hers.  The  defendant  kept  his  pledge 
until  about  two  months  after  marriage. 

The  niece,  Mrs.  Albee,  testified  as  to  the  first  time  he 
became  intoxicated  after  marriage,  as  follows:  "When  I 
first  came  down  I  was  very  much  pleased  with  my  aunt's 
choice;  he  was  apparently  a  gentleman,  and  acted  the 
gentleman  for  quite  a  while,  until,  probably  six  weeks 
afterward,  we  oame  home  and  found  him  in  a  state  of 
intoxication,  in  the  hall,  and  my  aunt  remonstrated  with 
him  after  he  got  into  the  room,  and  he  became  very 
angry  and  swore  a  great  deal;  •  •  •  •  she  remonstrated 
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with  ^iin^  and  said  to  hm^  <Do  jou  remember  the  prom- 
ise joa  made  to  me!'  He  said^  ^Mj  promise  outside  of 
a  business  transaction  does  not  amount  to  anything.'" 
As  to  how  often  after  this  first  scene  he  became  intoxi- 
cated or  called  her  vile  names  the  evidence  is  indefinite. 
The  plaintiff  testified  that  it  may  have  been  two  or  three 
timee  a  month,  but  probably  oftener.  She  could  not  tell 
how  often,  but  that  the  first  time  he  called  her  a  whore, 
or  bitch,  was  during  the  holidays,  when  he  came  home 
intoxicated  late  at  ni^t^  upon  which  occasion  the  prin- 
cipal quarrel  seems  to  have  occurred,  and  aa  to  which 
the  plaintiff,  in  part,  testified  as  follows:  '^I  would  not  let 
hfyn  in  the  room  at  ni^t;  •  •  •  •  that  was  the  first  occa- 
sion that  happened,  and  he  was  going  to  kick  in  the  door 
•  .  •  .1  never  have  seen  him  quite  so  mad  as  that  before; 
then  I  was  neryous;  I  did  not  know;  I  was  all  alone  in 
the  house;  my  little  girl  was  in  the  room  with  me;  my 
niece  was  at  the  theater  with  Mr.  Albee.  My  little  girl 
heard  a  noi^e  in  the  house,  and  asked  me  if  she  could 
come  in  my  room.  I  told  her  she  could  come  until  Mr. 
Waldron  cama  I  says:  *If  he  comes  home  sober,  you 
wiU  have  to  go  to  your  own  room;  if  he  comes  home 
drunk,  you  can  stay.'  ....  We  heard  something  in  the 
hall  as  if  somebody  fell.  He  came  to  my  door,  and  de- 
manded to  come  in;  I  told  him  he  could  not  come  in. 
....  He  said  he  wanted  some  quilts;  I  said  I  had  Ho 
quilts,  only  what  was  on  my  bed.  I  told  him  if  he  had 
come  home  sober  he  could  have  come  in.  He  says, 
'Open  this  door,'  and  went  on  damning,  and  cursing, 
and  swearing,  and  I  thought  I  would  scare  him  and  call 
a  policeman.  I  raised  the  window.  There  was  no  po^ 
liceman  around  there.  When  I  called  the  policeman 
he  says,  TTou  damn  bitch,  you  damn  whore,  you  damn 
trump,'  or  something  like  trump.  I  says,  'I  will  not 
stand  that  in  the  world.'  I  was  paralyzed;  I  never 
thought  Mr.  Waldron  would  call  me  any  such  names  as 
that     When  he  called  me  these  names  first,  it  almost 
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paralyzed  me.  Then  the  colored  girl  heard  him  down- 
stairs^ and  she  came  up  and  tried  to  get  him  down-stairs ; 
he  went  down  and  sat  in  the  parlor  by  the  fire.  ....  It 
was  about  the  holidays,  either  the  last  part  of  December 
or  a  little  after  New- Year's.  I  cannot  exactly  tell  when 
the  next  time  was.  Of  course  I  did  not  feel  very  kindly 
toward  him  after  he  called  me  those  names,  and  when  I 
got  him*  sober,  I  gave  him  a  piece  of  my  mind  about  it. 
He  was  sitting  at  the  head  of  th.e  table,  and  I  says  to 
him :  T^ou  have  called  me  the  very  worst  kind  of  names 
the  other  nighty  and  remember,  I  will  never  stand  th.at' ; 
I  says,  T!  have  not  done  anything  to  deserve  any  such 
names  as  that,  and  you  can't  do  that' ;  I  says,  'Probably 
you  are  calling  me  after  the  women  that  you  have  been 
used  to  associate  with  all  your  life ;  it  comes  natural ;  but 
remember,  you  cannot  call  me  any  such  naones  as  that' 
He  spoke  of  his  property  at  Washington  Gardens,  and 
says,  ^Look  at  the  wealth  ahead  of  you';  I  says,  'The 
wealth  ahead  of  me  don't  license  you  to  call  me  any  such 
names.'  He  says,  *If  you  leave  me  you  will  go  to  the 
pooivhousa'  It  was  no  use  for  me  to  talk  to  him  at  all 
about  it  He  behaved  himself  for  a  little  while, — about 
a  week  or  so  he  behaved  himself, — ^kind  of  staid  sober, 
-—did  not  drink  much, — ^he  kind  of  thought  I  would  do 
something,  I  guess.  Then  I  guess  he  thought  I  would 
not  I  don't  know  what  it  was, — in  the  hall  up-stairs, 
— anyhow,  he  says,  Tou  are  a  damn  whore,  anyhow.' 
Just  then  I  leaned  over  the  banister  and  saw  my  niece 
on  tlie  stairs,  and  I  says,  'Jennie,  did  you  hear  what  he 
called  me  V  She  says,  TTes,  I  did.'  He  says,  'O,  well,  I 
will  take  it  back.'  ....  'When  he  thought  she  heard 
him^  he  says,  'I  will  take  it  back.'  I  says,  Tou  better 
take  it  back.' " 

It  appears  that  the  was  no  spare  bed  in  the  house  at 
the  time  she  barred  him  out  of  her  room,  their  spare  bed- 
room not  being  fully  furnished  at  that  time. 

On  crofls-eoLamination,  plaintiff  said:  "The  time  there 
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"mm  a  fuss  about  the  quilts  was  the  first  time  he  called 
me  names.  •  •  .  •  Whien  I  told  him  he  oould  not  oome 
in  he  says,  7  want  some  quilts.'  I  says^  ^  have  none 
in  hjere;,  only  what  is  on  my  bed,  and  if  you  had  oome 
home  sober,  sir,  you  oould  come  in,  and  have  quilts,  where 
you  belong.' " 

Being  asked  by  her  counsel  if  she  evesr  did  anything 
to  provoke  him  to  seek  quarrels  willi  him,  she  answered : 
'^He  would  oome  home  drunk,  you  know;  I  would  say, 
^(ywj  Dave  WaHnon,  now  you  aire  drunk  again';  I 
would  go  on,  and  I  said,  TTow,  you  know  very  well  the 
promise  you  made  me,  and  the  condition  upon  which  I 
married  you,  and  you  have  broken  that  promise,  and 
you  know  you  took  aa  oath  to  me,  and  you  kept  sober, 
before  you  married  me,  for  months.'  .  ...  If  he  would 
come  home  drunk  and  fall  in  the  doorway,  and  lay  in 
the  hall  so  we  could  not  get  him  up,  when  my  niece  in- 
vited company,  we  had  to  send  over  to  Mansfield  to  take 
him  off  of  the  fioor;  he  has  fallen  in  the  front  door  so 
the  whole  house  shook.  When  he  would  come  home  so, 
I  was  a  little  bit  provoked,  you  know;  then  I  would 
think  it  was  my  time  to  talk  to  him,  and  tell  him  what 
he  was  doing;  he  could  not  enjoy  his  money,  and  when 
he  would  get  to  drinking,  he  would  kill  himself.  I  would 
tell  him  about  his  soul  and  the  hereafter;  then  he  would 
answer  me  in  the  most  terrible  blasphemous  remarks, 
when  I  would  begin  anything  about  religious  subjects. 
....  At  one  time,  I  don't  know  as  he  had  much  liquor, 
•  •  •  •  I  made  the  most  solemn  appeal  to  him  in  the 
dining-room.  When  I  got  through  he  knew  I  was 
ri^t  ....  When  I  made  this  eloquent  appeal  to 
him,  he  picked  up  his  head  and  said,  ^You  are  a  damned 
fooL'  My  appeal  was  all  right,  but  it  was  foolish  to  ap- 
ply it  to  him All  I  would  do,  I  would  talk  to  him, 

you  know,  and  sometimes  I  would  soold  him.  ....  I 
says,  TDidn't  your  first  wife  ever  scold  you  about  your 
actions  generally,  and  try  to  make  you  do  what  was  right  ? 
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Didn't  sbe  scold  like  I  dot'  He  eaid:  ^She  soolded 
louder  and  faster  than  you  do^  but  she  did  not  spread  it 
on  quitie  so  thick,'  meaning  it  "was  not  to  the  pointy  as 
mine  was." 

Mrs.  Albee,  the  niece,  testified:  ^'I  think  it  was  after 
Christmas  that  his  language  and  conduct  was  most  vile. 
— ^well,  almost  up  to  the  time  and  after  she  applied  for  a 
divorce/'  So  it  seems  that  the  plaintiff  and  her  nieoe 
remained  in  the  house  with  him,  and  that  the  quarreling 
was  kept  up,  after  the  suit  for  divorce  had  been  com- 
menced, — ^the  niece  remaining  until  she  was  married, 
nearly  three  months  after  the  suit  was  commenced. 

Being  asked  how  often  she  heard  him  call  plaintiff 
vile  names  before  the  divorce  suit  was  commenced,  Mrs. 
Albee  answered:  ^'I  never  heard  him  call  her  out  of  her 
name  except  this  once.     I  heard  him  call  her  a  whore 

but  onoe.     I  never  heard  him  call  her  a  bitch 

T  remonstrated  with  him.  I  was  very  indignant,  and  I 
spoke  to  him  about  his  conduct" 

Plaintiff  admitted  that  the  defendant  was  an  honest 
man  in  all  his  business  transactions,  and  that  he  liber- 
ally supplied  her  and  her  children  and  niece.  She  com- 
plained of  no  unkindness  when  he  was  sober,  and  feared 
no  physical  violence  from  him  when  he  was  drunk.  In 
their  quarrels  she  appears  to  have  been  more  than  his 
match,  though  she  could  not  descend  to  answer  his  pro- 
fanity and  obscenity  in  kind.  While  drunkenness  was 
no  excuse  for  calling  her  vile  names  under  any  circum- 
stances, yet  the  injurious  effect  thereof  upon  her  mind 
should  not  have  been,  and  probably  was  not,  so  bad  as 
if  he  had  deliberately  called  her  by  those  names  when 
he  was  sober.  No  mental  suffering  produced  by  his 
drunkenness,  merely,  can  be  considered,  because  not  com- 
plained of.  (HaskeU  v.  Haskell,  64  Cal.  262.)  The 
mental  suffering,  caused  by  his  words  alone,  can  be  con- 
sidered in  this  case. 

The  finding  that  defendant  called  the  plaintiff  a  whore 
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and  a  bitchy  in  the  presence  and  hearing  of  other  people, 
should  be  qualified  by  the  admitted  facta  that  none  but 
the  niece  and  her  caller  amd  the  colored  servant  heard 
him  call  her  out  of  her  name,  and  that  he  was  not  aware 
that  even  they  heard  what  h.e  aaid,  or  that  the  caller 
upon  the  niece  was  in  the  house  at  the  tima  This  seems 
material,  as  tending  both  to  modify  the  otherwise  appar- 
ent motive  of  the  defendant,  and  to  mitigate  the  alleged 
painful  effect  upon  the  mind  of  the  plaintiff,  as  without 
this  qualification  it  would  appear  that  the  defendant 
intended  to  defame  the  plaintiff  in  public  estimation, 
which  would  indicate  a  worse  motive  on  his  part,  and 
produce  a  more  painful  effect  upon  her  mind  than 
would  the  mere  intention  privately  to  annoy  her,  or 
to  revenge  himself  for  the  fancied  wrongs  of  having 
been  barred  out  of  her  room  and  threatened  with  the 
police. 

While  the  defamatory,  obseceue,  and  profane  language 
of  the  defendant  was  wholly  unjustified,  inexcusable,  and 
unmanly,  it  may  be  said  that  the  conduct  of  the  plain- 
tiff was  at  least  unkind  and  censorious,  and  tended  to 
provoke  anger  and  harsh  language  on  the  part  of  the  de> 
fendant.  It  probably  resulted  from  her  ill  temper,  bad 
judgment,  and  a  mistaken  view  of  the  duty  of  a  wife 
under  the  circumstances.  She  probably  deemed  it  her 
duty,  by  means  of  censure,  reproach,  and  scolding,  to 
make  her  husband  "do  what  was  right^^'  and  it  seems 
that  she  faithfully,  in  season  and  out  of  season,  applied 
such  means.  In  this  I  think  she  was  mistaken.  In- 
temperate husbands  are  seldom,  if  ever,  reformed  by 
such  treatment^  whereas  uniform  kindness  may  often 
prove  effectual,  and  never  harmful;  but  should  kindness 
fail,  and  the  intemperance  of  the  husband  become  habit 
ual,  the  wife  will  be  entitled  to  a  divorce  on  that  ground 
alone. 

I  think  the  judgment  should  be  reversed,  and  the  court 
below  directed  to  render  judgment  for  the  defendant  on 
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the  findings,  without  ooets,  and  that  the  appellant  paj^ 
his  own  costs  of  the  appeal 

Bbloher,  C.  C,  and  Foote,  C,  concurred 

The  Court. — For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  reversed,  and  the  court  below 
directed  to  render  judgment  for  the  defendant  on  the  find- 
ings, witliout  costs,  and  that  the  appellant  pay  his  own 
costs  of  the  appeaL 

Patebson,  J.,  dissented. 

MoFablant),  J.,  dissenting. — ^I  dissent  It  is  possible 
that  the  judgment  in  this  case  might  be  reversed  for  want 
of  sufficient  proof  of  facts ;  but  I  dissent  in  toto  from  the 
views  expressed  in  the  opinion  adopted  by  the  majority. 

The  opinion  goes  back  to  the  old  cases  of  Morris  v. 
Morris,  14  Cal.  80,  73  Am.  Dec  615,  and  Powelson  v. 
Powelson,  22  Cal.  362,  and  adopts  their  doctrine,  that  no 
conduct  of  a  husband  toward  a  wife  constitutes  extreme 
cruelly  unless  it  injures  bodHy  health  or  endangers  physi 
cal  safety.  It  treats  a  woman  as  having  only  a  bodily 
structure  and  physical  organs^  like  one  of  the  lower  ani- 
mala,  and  utterly  ignores  her  mental,  moral,  and  emo- 
tional nature.  Those  cases,  following  musty  decisions  in 
the  pastj  when  women  had  few  civil  immunities  which 
man  was  bound  to  respect,  were  determined  before  the 
present  statutory  law  of  California  upon  the  subject  and 
at  a  time  when  hiunan  rights,  as  human  rights,  were  but 
dimly  recognized,  even  in  these  free  United  States,  and 
when  extreme,  and  in  some  cases  wholesale,  violations  of 
personal  liberty  was  common  against  all  except  one  class, 
viz.,  white  male  citizens.  The  theory  of  those  cases  is, 
that  a  husband  may  heap  all  sorts  of  wrongs  upon  a  wife, 
short  of  beating  or  threats  of  personal  violence;  that  his 
conduct  toward  her  may  be  a  continuous  series  of  acts  of 
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insult  and  oontumely ;  tliat  he  may  continuously  call  hjeo 
vile  names,  and  unjustly  and  falsely  charge  her,  in  the 
presence  of  others,  with  indecent  acts  and  base  practices, 
so  that  she  is  ashamed  to  look  her  neighbors  in  the  face^ 
and  unable  to  find  aught  in  life  but  misery,  so  that  the 
oommon  voice  of  mankind  would  call  him  cruel  beyond 
all  patience,  and  yet,  as  long  as  her  physical  constitution 
can  bear  up  under  the  strain,  she  can  get  no  redress.  She 
must  be  a  wreck  before  she  can  be  rescued. 

This  doctrine  makes  legal  cruelty  depend,  not  on  the 
misconduct  of  the  husband,  but  on  the  endurance  of 
the  wife ;  not  on  the  guilt  of  the  wrong^doer,  but  on  the 
vitality  of  the  victim.  The  anguish  of  the  mind  must 
have  eaten  through  the  flesh  and  exhibited  itaelf  in 
bodily  disease  before  there  can  be  any  legal  evidence  oil 
cruelty.  But  some  women,  like  some  men,  have  in- 
herited from  sturdy  ancestors  physical  constitutions  so 
robust,  with  bone  and  blood,  and  muscle  and  nerve,  and 
heart  and  lungs,  so  charged  with  vitality,  that  the  woes 
of  a  Lear  would  not  wear  out  the  machinery  or  obstruct 
the  currents  of  healthy  physical  life.  Must  such  a  woman 
suffer  on  forever,  and  only  the  weak  who  faint  at  a  gentle 
reproach  be  relieved  ? 

There  is  not,  in  my  opinion,  any  necessity  whatever 
to  follow  Morris  v.  Morris,  ojid  Powelson  v.  Powelson  as 
authorities ;  for,  since  they  were  decided,  the  statute  law 
has  been  changed,  and  changed,  I  think,  for  the  exprese 
purpose  of  obliterating  those  decisions.  At  that  time 
the  statute  merely  made  "extreme  cruelty  in  either 
party''  a  cause  of  divorce,  without  any  attempt  to  de^ 
fine  or  describe  it.  (Hittell's  General  Laws,  par.  2416.) 
But  the  code  has  added  the  following:  **Extreme  cruelty 
is  the  infliction  of  grievous  bodily  injury,  or  grievous 
meniai  suffering,  upon  the  other  by  one  party  to  the 
marriage."  (Civ.  Code,  sec.  94.)  Here  ^Tx)dily  injury" 
and  "mental  suffering"  are  mentioned  as  two  entirely 
distinct  things,  and  each,  by  itself,  aa  constituting  ex- 
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treme  cruelty.  If  the  legislature  had  merely  meant 
bodily  injury  canised  by  mental  suffering,  there  would 
have  been  no  occasion  for  the  legislation  at  all,  because 
that  was  included  clearly  in  the  decision  in  the  Morris 
and  Powelson  cases.  It  is  entirely  evident^  therefore,  to 
my  mind,  that,  both  in  a  philologic  and  historical  view, 
the  language  of  section  94  means  that  the  infliction  of 
grievous  mental  anguish  alone  constitutes  legal  cruelty. 

It  is  said  thait  the  definition  of  extreme  cruelty  in 
section  94  is  defective.  Of  course,  there  cannot  be  a 
perfect  definition  of  such  a  thing.  The  qualities  of 
human  actions  cannot  be  designated  by  accurate  lines, 
as  fields  can  be  by  fences.  Can  grievous  bodily  injuiy 
be  accurately  defined?  It  is  said  that  the  infiiction  of 
grievous  suffering  does  not  imply  wrong  or  injustice. 
But  section  94  is  dealing  with,  extreme  cruelty,  and  uses 
that  phrase.  And  does  not  "extreme  cruelty"  itself 
imply  wrong  and  injustice?  And  while  extreme  cruelty 
of  either  kind  cannot,  in  the  very  nature  of  things,  be 
accurately  defined,  there  is  often  misconduct  so  far  out- 
side of  and  beyond  that  produced  by  the  ordinary  weak* 
nesses  and  passions  of  men  that  the  common  judgment 
of  mankind  pronounces  it  extremely  crueL  Every  case 
where  a  divorce  is  sought  on  this  ground  must  depend 
upon  its  own  particular  facts;  and  a  correct  decision 
must  depend — ^as  most  cases  depend — upon  the  sound 
sense  and  judgment  of  juries  and  courts.  Some  divorces 
are  no  doubt  obtained  upon  insufficient  proof;  but  it 
must  be  remembered  that  one  reason  why  more  divorces 
are  granted  than  formerly  is,  because  formerly  wives  had 
no  remedy  for  many  outrageous  wrongs. 

A  petition  for  a  rehearing  having  been  filed,  the  follow- 
ing opinions  were  rendered  thereon  on  the  1st  of  Septem- 
ber, 1890:— 

Works,  J. — A  rehearing  is  denied.  The  petition  in 
tliis  case  is  discourteous  and  disrespectful  in  Bome  of  its 
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language.  However  individual  members  of  the  court 
may  regard  sudi  conduct  on  the  part  of  attomeyB,  as 
affecting  them  personally^  it  is  an  offense  against  the 
court  that  cannot  be  allowed  to  pass  without  rebuke. 
An  attorney  who  has  a  sufficient  understanding  of  his 
hig^  callings  and  the  respect  due  to  the  courts  as  well  as 
the  respect  due  to  his  profession^  should  not  so  far  for- 
get himself  as  to  use  such  languaga  Because  of  the  im- 
portant  question  presented,  we  have  carefully  considered 
the  points  made,  notwithstanding  the  manner  in  which 
they  were  presented  in  the  petition.  But  having  done 
this,  out  of  c^>nsideration  for  the  better  feelings  of  coun- 
sel who  filed  it»  ad  well  as  to  prevent  a  recurrence  of  a 
like  offense,  the  objectionable  language  should  not  be  per- 
petuated as  a  part  of  the  records  of  the  court  It  is  there- 
fore ordered  that  the  petition  for  a  rehearing  be  and  the 
same  is  hereby  stricken  from  the  files. 

Thobntok,  J.,  Fox,  J.,  and  Shabpstxin,  J.,  ooncurred. 

Bbattt,  C.  J.,  dissenting. — I  did  not  participate  in 
the  decision  of  this  case,  owing  to  want  of  opportunity 
to  examine  it  within  the  time  allowed  for  a  decision. 
Since  the  petition  for  rehearing,  I  have  considered  it 
carefully,  and  I  am  unable  to  concur  in  the  judgment  or 
the  order  refusing  a  rehearing.  I  think  section  94  of 
the  Civil  Code  defines  extreme  cruelty,  and  that  by  such 
definition  it  consists  of  either, — 1.  The  infliction  of  griev- 
ous bodily  injury;  2.  The  infliction  of  grievous  men- 
tal suffering.  This  definition  was,  I  think,  intended  by 
the  legislature  to  be  complete,  and  this  conclusion  is  not 
invalidated  by  what  must  be  conceded  to  be  true,  viz., 
that  the  acts  or  words  causing  the  mental  suffering  or 
bodily  injury  must  be  not  only  intended  but  unjustifi- 
able. These  qualities  of  the  acts  of  cruelty  are  suffi- 
ciently implied  in  the  word  "infliction."  In  this  view, 
the  finding  of  the  superior  court  comes  up  to  the  law. 
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and  nothing  more  oan  be  required.  The  testimony,  in 
my  opinion,  is  sufficient  to  support  the  finding.  It  is 
possible  that  the  application  of  the  epithets  testified  to. 
by  a  nmn  to  his  wife^  in  the  presence  of  third  parties, 
might  not  cause  her  grievous  mental  suffering,  but  on.  the 
other  hand,  they  probably  would;  and  in  this  case  the  su- 
perior court  has  found  that  they  did,  in  f act>  cause  sud^ 
suffering,  unless  this  conclusion  is  negatived  by  the  other 
fact  found,  that  her  bodily  health  was  not  affected.  But 
this,  in  my  opinion,  was  not  essential  as  a  test  of  the  de- 
gree of  suffering  contemplated  by  the  statute.  While  dis- 
senting from  the  judgment  of  the  court  and  the  order  re- 
fusing a  rehearing,  upon  the  grounds  thus  briefly  indi- 
cated, I  concur  in  the  view  that  some  of  the  language  em- 
ployed by  counsel  in  their  petition  for  rrfiearing  was  in- 
temperate, and  improper  to  go  upon  the  records  of  the  court. 

MoFabland,  J.,  dissenting. — ^I  dissent  from  the  order 
denying  a  rehearing,  and  adhere  to  the  views  expressed 
in  my  former  dissenting  opinion.  I  concur  in  the  views 
of  Ihe  majority  of  the  court  as  to  the  objectionable  lan- 
guage used  in  die  petition  for  rehearing. 


[No.  13592.    In  Bank.— August  4.  1890.] 

JOHN  SCHEERER,  Respondent,  v.  T.  J.  CUDDY 
ET  AJL.,  Appellants. 

Vbndob  akd  rcTBCHASEB— Bona  Fms  Fubohaskb— UNnBOomNSD 
Lease  as  Notice — Possession  of  Lessee — Dutt  or  Pubchaseb. 
— Though  an  unrecorded  lease  (or  a  period  of  ten  years  Is 
▼old  as  against  a  purchaser  of  the  leased  property,  unless 
he  had  notice  of  its  existence,  or  such  notice  as  should  put 
him  upon  such  Inquiry  as  would  disclose  its  existence,  yet 
such  lease  Is  good  between  the  parties,  and  the  actual  possess- 
ion by  the  lessee  of  the  leased  premises  is  sufficient  to  put 
the  purchaser  on  Inquiry  as  to  the  extent  of  the  claim  of  the 
lessee,  regardless  of  whether  the  purchaser  knew  of  the  pos- 
session, or  not,  it  being  his  duty  to  know  who  was  in  possess- 
ion  before  making  the  purchase. 
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Id.— P088K8SION  or  Looked  Rooms  bt  Loogs.— The  fact  that  the 
rooms  held  under  such  lease  were  held  by  a  lod^e,  and  that 
the  doors  of  the  rooms  were  locked  when  the  purchaser  look.ed 
at  the  house,  and  that  he  did  not  know  they  were  occupied, 
does  not  relieve  the  purchaser  from  inauiry  as  to  who  were 
in  actual  possession  of  the  rooms. 

Id. — ^PBBSXnCFTION  OF  NOTIGB  TO  PUBOHASEa— RttUTi'lflQ  BVIDKNCC 

— ^DnjfflBNT  Inquibt  a8  TO  Right  or  Fobsssbion. — ^A  vendee 
is  presumed  to  have  purchased  and  taken  a  conveyance  from 
the  vendor  with  full  notice  of  all  the  legal  and  equitable 
lights  in  the  premlBes  of  a  etranger  to  the  vendor's  title  of  record, 
who  is  in  actual  possession^  and  to  that  in  subordination  of  the 
rights;  and  this  presumption  can  only  be  overcome  or  rebut- 
ted by  clear  and  explicit  proof  on  the  part  of  the  purchaser, 
or  those  claiming  under  him,  of  diligent,  unavailing  effort 
by  the  vendee  to  discover  or  obtain  actual  notice  of  any  legal 
or  equitable  rights  in  behalf  of  the  party  in  possession. 
Id. — ^Bxtbdsr  or  Inquibt — ^Knowledge  of  Possession. — ^The  bur- 
den of  making  the  proper  inquiry  is  cast  upon  the  purchaser 
by  the  mere  fact  of  actual  possession  of  a  stranger  to  the  rec- 
ord title;  and  he  cannot,  by  failure  to  acquaint  himself  with 
the  fact  of  possession,  avoid  inquiry,  or  evade  the  effect  of  a 
mleu 

ApPBAii  from  a  judgment  of  tlie  Superior  Court  of  Los 
AngeleB  Caanty,  and  from  an  order  denying  a  new  trial 

The  facts  are  stated  in  the  opinion  of  the  ooml 

Brouaseau  46  Hatch,  for  Appellants. 

L.  F.  Fisher,  and  W.  T.  Williams,  for  Be0p<mdent 

WoBKs,  J. — John  BryBon,  being  the  owner  of  certain 
real  estate^  leased  certain  of  the  rooms  in  the  building 
thereon  to  the  appellant  Lob  Angeles  Lodge  ilSTo.  42,  F. 
&  A.  M.,  for  the  term  of  ten  years,  by  a  wTitten  lease. 
The  lodge  took  and  held  actual  possession  of  these  rooms, 
but  the  lease  was  not  recorded.  Subsequently,  and  while 
the  lodge  was  in  possession,  Bryson  sold  and  conveyed 
the  property  to  the  plaintiff,  and  his  deed  was  duly  re- 
corded. Whether  the  plaintiff  had  actual  notice  of  pos- 
session of  the  premises  by  the  said  appellant^  or  not^  is 
one  of  the  controverted  questions  in  the  case;  but  it  is  a 
conceded  fact  that  he  knew  of  it  soon  after  his  purdiase, 
and   that  he   received   and   collected   the   rents   for   the 
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premises  from  the  lodge  for  six  months  thereafter,  at  the 
rate  agreed  to  be  paid  in  the  lease,  and  that  the  lease  was 
recorded  during  this  time,  and  three  months'  rent  was 
collected  by  the  plaintiff  after  the  lease  was  recorded,  and 
he  had  actual  knowledge  of  its  contents.  After  receiving 
the  rents,  he  commenced  this  action  in  ejectment  against 
the  appellants,  the  other  defendants  being  officers  of  the 
lodge.  The  court  below  found  that^  as  against  the  claim 
of  the  appellants,  the  respondent  was  a  bona  fide  pur- 
chaser for  valua  Whether  he  was,  or  not,  depends  upon 
whether  the  circumstances  were  such  as  to  put  him  upon 
such  inquiry  as  would  have  disclosed  the  rights  of  the 
defendant  Los  Angeles  lodge^  as  between  it  and  Biyson. 
As  between  Bryson  and  the  lodge,  the  lease  was  binding 
without  being  recorded.     (Civ.  Code,  sec  1217.) 

As  agaimst  the  plaintiff,  it  was  void,  if  not  recorded, 
unless  he  had  notice  of  its  existence,  or  such  notice  as 
should  put  him  upon  such  inquiry  as  would  disclose  its 
existence.     (Civ.  Code,  sees.  1214,  1217.) 

That  the  lodge  was  in  the  actual  possession  of  the 
properly  at  the  time  of  the  plaintiff's  purchase^  is  an 
undisputed  fact  in  the  case,  but  the  plaintiff  testifies 
that  he  did  not  know  it  was  in  possession,  and  that  when 
he  looked  at  the  house  before  purchasing  it  the  doors  of 
these  rooms  were  locked,  and  he  did  not  know  that  they 
were  occupied. 

We  think  the  finding  of  the  court  below,  that^  under 
these  circumstances,  admitting  the  truth  of  the  plaintiff's 
testimony,  he  was  a  bona  fide  purchaser,  was  not  sus- 
tained by  the  evidence.  The  actual  possession  of  the 
premises  by  the  appellant  was  sufficient  to  put  the  respond- 
ent upon  inquiry  as  to  the  nature  and  extent  of  its  daim. 
(Pell  V.  McElroy,  86  CaL  268 ;  O'Bowrke  v.  O'Conaior, 
39  CaL  446;  Moss  v.  Atkinson,  44  CaL  9,  lY;  Himter 
V.  Watson,  12  CaL  363;  73  Am.  Dec.  643;  Lestrade  v. 
Barth,  19  CaL  660,  675 ;  DvUon  v.  Waa^choAier,  21  CaL 
610;  82  Am.  Dea  765.)     The  effect  of  such  possession, 
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and  the  diligtsce  required  of  the  vendee  to  ascertain  the 
eodient  of  the  claim  of  the  party  in  poeseesion,  is  thus 
dearly  stated  in  PeU  v.  McElroy,  86  CaL  268.  "The 
fact  of  open,  notorious,  and  exclusive  possession  and  occu- 
pation of  lands  by  a  stranger  to  a  vendor's  title,  as  of  rec- 
ord at  the  time  of  a  purchase  from  and  conveyance  by 
such  a  vendor  out  of  possession,  ifi  sufficient  to  put  such 
purchaser  upon  inquiry  as  to  the  legal  and  equitable 
rights  of  the  party  so  in  possession,  and  such  vendee  is 
presumed  to  have  purchased  and  taken  a  conveyance 
from  the  vendor  with  full  notice  of  all  the  legal  and 
equitable  rights  in  the  premises  of  such  party  in  posses- 
sion and  in  subordination  to  these  rights,  and  this  pre- 
sumption is  only  to  be  overcome  or  rebutted  by  clear 
and  explicit  proof  on  the  part  of  such  purchaser,  or  those 
claiming  under  him,  of  diligent,  unavailing  effort  by  the 
vendee  to  discover  or  obtain  actual  notice  of  any  legal 
or  equitable  rights  in  behalf  of  the  party  in  possession. 
And  when  the  location  of  the  lands  is  such  as  to  render 
personal  application  to  and  inquiry  of  the  occupant  prac- 
ticable, a  purchaser  failing  to  make  such  application  and 
inquiry  is  no  more  entitled  to  be  regarded  a  purchaser  in 
good  faith  than  if  he  had  so  inquired  and  ascertained 
the  real  facts  of  the  case." 

Whether  the  respondent  knew  of  the  appellant's  pos- 
session, or  not,  is  immaterial.  It  was  his  duty  to  know 
who  was  in  possession  of  the  property  before  making  the 
purchase,  and  his  purchase  without  ascertaining  the  fact 
must  be  regarded  as  the  strongest  evidence  of  bad  faith 
on  his  part  The  burden  of  making  the  proper  inquiry 
was  cast  upon  him  by  the  mere  fact  of  actual  possession 
on  the  part  of  the  appellant  If  it  were  allowed  that  by 
failing  to  acquaint  himself  with  the  fact  of  possession 
an  the  part  of  another  than  the  vendor  the  vendee  could 
avoid  the  effect  of  the  rule  above  stated,  he  could  pur- 
posely avoid  any  inquiry  on  the  subject,  and  thereby 
evade  the  rule  and  its  consequences  entirely.     There  are 

LXXXV.  Cal.— 18 


Digitized  by 


Google 


274  Ex  PABTB  KuBACK.  [85  Oal. 

other  questions  of  minor  importance  presented  by  ^e 
record;  but  as  tbe  determination  of  this  one  is  decisive  of 
tlie  case^  they  need  not  be  oonsidered. 

Judgment  reversed^  and  cause  remanded  for  a  new 
triaL 

Shabpstbin,  J.,  MoFaxlaitd,  J.,  Fox,  X,  Thobnton, 
J.,  and  Beattt,  O.  J.,  concurred. 


[No.  20680.    In  BaniL— August  4,  1890.] 
Ex  PARTE  C.  J.  KTTBACK,  on  Habeas  Cobptts. 

Constitutional  Law — Obuqation  of  Contraotb — ^Municipal  0»- 
DiNANCB  LiMrriNO  Emfloymknt  of  Labob. — ^An  ordinance  of 
the  city  of  Ixm  Angeles  making  It  a  misdemeanor  for  any 
contractor  to  employ  any  person  to  work  more  than  eight 
hours  a  day,  or  to  employ  Chinese  labor,  where  the  work  is 
to  be  performed  under  any  contract  with  the  city,  is  an  at- 
tempt to  prevent  persons  from  employing  others  in  a  lawful 
business  and  paying  them  for  their  services,  and  Is  a  direct 
infringement  of  the  right  of  such  persons  to  make  and  en- 
force their  contracts,  and  is  unconstitutional  and  void  so  far 
as  it  attempts  to  create  a  criminal  oflTense. 

Ii>. — ^Liberty  of  Avocation. — ^Any  person  is  at  liberty  to  pursue 
any  lawful  calling,  and  to  do  so  in  his  own  way,  not  encroach- 
ing upon  the  rights  of  others;  and  it  is  not  competent  to  for- 
bid any  person  or  class  of  persons,  whether  citizens  or  resi- 
dent aliens,  from  engaging  in  lawful  business,  or  to  subject 
others  to  penalties  for  employing  them. 

Id. — ^Police  Power. — ^Such  ordinance  Is  not  a  valid  exercise  of 
police  power,  it  not  appearing  that  the  services  to  be  per- 
formed were  unlawful,  or  against  public  policy,  or  that  the 
employment  was  such  as  might  be  unfit  for  certain  persons, 
such  as  females  or  infants,  or  forbidden  on  that  ground. 

Application  to  the  Supreme  Court  for  a  writ  of  habeaa 
corpus.     The  facts  are  stated  in  the  opinion  of  the  court, 

George  M.  HoUon,  for  Petitioner. 

C.  McFarland,  and  Albert  Cruicher,  for  Respondent 

The  CouBT. — ^This  is  an   application  for  a  writ  of 
habeas  corpus.     The  petitioner  was  tried  and  convicted 
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of  misdemeanor  under  the  following  ordinance  of  the 
city  of  Los  Angeles : — 

"The  mayor  and  the  council  of  the  city  of  Los  Angeles 
do  ordain  as  follows: — 

"Sec.  1.  Eight  hours'  labor  constitutes  a  legal  day's 
work  in  all  cases  where  iiie  same  is  performed  under  the 
authority  of  any  ordinance,  resolution,  or  contract  of  the 
city,  or  under  the  direction,  control,  or  by  the  authority 
of  any  officer  of  the  city,  acting  in  his  official  capacity; 
and  a  stipulation  to  that  effect  must  be  made  a  part  of 
all  contracts  to  which  the  city  as  a  municipal  corporation 
is  a  party. 

"Sec.  2  It  shall  be  unlawful  for  any  contractor,  by 
himself  or  through  another,  when  having  labor  performed 
under  any  contract  with  the  city,  to  demand,  receive,  or 
contract  for  more  than  eight  hours'  labor  in  one  day 
from  any  person  in  his  employ  or  under  his  control, 
with  the  promise  or  understanding  that  such  person  so 
laboring  over  ei^t  hours  shall  receive  a  sum  for  said 
day's  work  more  than  that  paid  for  a  legal  day's  work. 

"Sec  8.  It  shall  be  unlawful  for  any  contractor,  by 
himself  or  through  aonther,  when  having  labor  performed 
under  any  contract  with  the  city,  to  employ  Chinese  labor 
thereon. 

"Sec.  4.  Any  person  or  persons  violating  any  of  the 
provisions  of  this  ordinance  shall  be  deemed  guilty  of  a 
misdemeanor,  and  on  conviction  thereof  shall  be  punished 
by  a  fine  of  not  less  than  ten  dollars  nor  more  than  fifty 
dollars  for  every  such  offensa" 

It  is  claimed  in  support  of  the  petition  that  this  ordi- 
dinance  was  unconstitutional  and  void.  We  think  this 
objection  is  well  taken.  It  is  simply  an  attempt  to  pre- 
vent certain  parties  from  employing  others  in  a  lawful 
business  and  paying  them  for  their  services,  and  is  a 
direct  infringement  of  the  rights  of  such  persons  to  make 
and  enforce  their  contracts.  If  the  services  to  be  per- 
formed were  unlawful  or  against  public  policy,  or  the 
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employment  were  such  as  might  be  unfit  for  certain  per- 
sons, asj  for  ecsample,  females  or  infants,  the  ordinance 
might  be  upheld  as  a  sanitary  or  police  regulation,  but 
we  cannot  conceive  of  any  theory  upon  which  a  city 
could  be  justified  in  making  it  a  misdemeanor  for  one  of 
its  citizens  to  contract  with  another  for  services  to  be 
rendered  because  the  contract  is  that  he  shall  work  more 
than  a  limited  number  of  hours  per  day.  Mr.  Cooley,  in 
his  work  on  Constitutional  Limitations,  says: — 

"The  general  rule  tmdoubtedly  is,  that  any  person  is 
liberty  to  pursue  any  lawful  calling,  and  to  do  so  in 
his  own  way,  not  encroaching  upon  the  rights  of  others. 
This  general  right  cannot  be  taken  away.  It  is  not  com- 
petent, therefore,  to  forbid  any  person  or  class  of  per- 
sons, whether  citizens  or  residents  aliens,  offering  their 
sennces  in  lawful  business,  or  to  subject  others  to  pen- 
alties for  employing  them.  But  here,  as  elsewhere,  it  is 
preper  to  recognize  distinctions  that  exist  in  the  nature 
of  things,  and  under  some  circumstances  to  inhibit  em- 
ployments to  some  one  class  by  leaving  them  open  to 
others.  Some  employments,  for  example,  may  be  admis- 
sible for  males  and  improper  for  females,  and  regula- 
tions recognizing  the  impropriety  and  forbidding  women 
engaging  in  them  would  be  open  to  no  reasonable  ob- 
jection. The  same  is  true  of  young  children,  whose  em- 
ployment in  mines  and  manufactories  is  commonly,  and 
ought  always  to  be,  regulated.  And  some  employment 
in  which  integrity  is  of  vital  importance,  it  may  be  preper 
to  treat  as  privileges  merely,  and  to  refuse  the  license  to 
follow  them  to  any  who  are  not  reputable." 

For  these  reasons,  we  hold  tJie  ordinance,  so  far  as  it 
attempts  to  create  a  criminal  offense,  to  be  void,  and  that 
the  petition  should  be  discharged. 

It  is  so  ordered* 
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[No.  18543.    In  Bank.— August  4,  1890.] 

JOSEPH  SOHURTZ,  Ebotohdeitt,  v.  F.  KERKOW, 

Appxllaitt. 
AonoN  worn  Sebvigbs — ^Bmplotmknt  tob  Shake  of  Profits— Evi- 

DENOB — BiZPEBT   ACOOUNT — FlOXnOEB   FUBNISHED  BT  PaBTNEB  OF 

WITNB8&— Assent  of  Pabtibs — ^Waiveb  of  Objection. — In  an 
action  to  recover  for  services  rendered  as  manager  of  a  cer- 
tain business,  for  wblch  services  the  plaintiff  was  to  receive 
one  half  the  profits  of  the  business,  evidence  given  by  an  ex- 
pert accountant  employed  by  the  defendant  to  examine  the 
books,  as  to  the  net  profits  of  the  business,  is  admissible  for 
the  plaintiff,  where  no  objection  is  made  to  the  testimony  by 
the  defendant,  even  though  it  appears  that  the  expert  made  no 
personal  examination  of  the  books  except  of  a  few  items, 
but  that  his  partner  made  a  detailed  examination  and  fur- 
nished the  figures  from  which  the  expert  made  the  calcula- 
tions, the  figures  having  been  presented  to  both  parties  and 
assented  to,  the  defendant  objecting  only  to  the  calculation  as 
to  the  amount  of  profits. 
Id. — ^BooKS  OF  Account  not  Exclusivb  Evidence— TssTtMoinr  as 
TO  Pbofits — Opinions. — In  such  action,  while  the  books  of  the 
firm  are  admissible  evidence  on  the  issue  of  profits  of  the 
business,  they  do  not  exclude  other  evidence  as  to  what  the 
defendant  or  other  witnesses  knew  about  the  profits;  and 
it  is  error  to  refuse  to  allow  the  testimony  of  such  witnesses, 
as  to  their  actual  knowledge,  though  any  mere  conclusions 
or  opinions  of  the  witnesses  should  be  excluded. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  oourL 

Oottschalk  &  LucJcel,  for  Appellant 

Wells,  Qvihrie  <&  Lee,  for  Respondent, 

McFarland,  J. — This  is  an  action  to  recover  for  serv- 
ices rendered  by  plaintiff  to  defendant  as  manager  of  a 
certain  restaurant  and  saloon,  called  the  Vienna  Buffet, 
under  a  contract  by  which  plaintiff  was  to  have  one  half 
of  the  net  profits,  to  be  computed  monthly.  The  issue 
was  as  to  the  amoimt  of  the  profits  between  June  1  and 
September  1,  1888.  Such,  amount  was  found  to  be 
$2,550.55,  for  one  half  of  which,  less  certain  payments, 
plaintiff  had  judgment.  Defendant  appeals  from  the 
judgment^  and  from  an  order  denying  a  new  trial 
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1.  The  principal  evidence  for  plaintiff,  aside  from 
parts  of  a  cash-book,  consisted  of  the  testimony  of  ono 
Blackman.  He  testified  that  he  wsls  an  expert  account- 
ant; that  he  made  an  examination  of  the  books  of  the 
Vienna  Buffet;  and  that  the  examination  showed  the  net 
profits  of  the  business  from  June  1st  to  August  11th  to 
be  $2,262.00.  Upon  CToes-examination,  he  said  that, 
with  the  exception  of  some  of  the  items  in  the  cash- 
book,  he  did  not  personally  examine  the  books;  that  his 
partner  made  the  detailed  examination  of  the  books  and 
furnished  the  figures  from  which  he  (the  witness)  made 
the  calculations;  and  that  he  had  full  confidence  in  the 
ability  and  honesty  of  his  partner  to  furnish  the  figures 
from  the  books  correctly.  His  partner  was  not  exam- 
ined as  a  witness,  and  defendant  contends  that  the  evi- 
dence does  not  justify  the  judgment,  because  the  partner 
was  not  called  to  prove  that  the  figures  which  he  gave 
Blackman  were  correctiy  taken  from  the  books.  But 
defendant  did  not  make  any  objections  to  the  testimony 
of  Blackman;  he  did  not  say  that  it  was  hearsay,  or 
inadmissible  upon  any  other  ground,  and  he  did  not 
move  to  strike  it  out.  Moreover,  the  examination  was 
made  by  Blackman  at  the  request  of  defendant^  and  with- 
out the  knowledge  of  plaintiff;  and  Blackman  testifies 
that  his  statement  was  shown  to  defendant  and  plaintiff 
and  "assented  to,"  although  in  another  part  of  his  testi- 
mony he  says  that  defendant  disputed  it  "by  saying 
those  could  not  be  the  profits,"  by  which,  we  suppose, 
he  means  that  defendant  did  not  deny  that  the  figures 
were  correctly  taken  from  the  books,  but  thought  that 
the  calculation  must  be  wrong.  Under  these  circum- 
stances, no  objection  having  been  made  to  the  testimony 
of  Blackman,  the  court  had  the  right  to  assume  that  the 
figures  given  to  Bladonan  by  his  partner  were  correct 
This  pointy  therefore,  furnishes  no  ground  for  a  reversal 
i)f  the  judgment 

2.  But  the  court  erred,  we  think,  materially,  in  ruling 
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out  certain  evidence  offered  by  defendant  The  court 
seems  to  have  tried  the  case  upon  the  erroneous  theory 
that  the  books  were  the  only  evidence  as  to  the  profits  of 
the  business,  and  that  none  other  should  be  received. 
One  or  two  questions  were  asked  defendant,  when  on  the 
witness-stand,  which  were  perhaps  properly  objected  to, 
on  the  ground  that  they  called  for  a  conclusion  of  the 
witness;  but  to  many  questions  that  objection  was  not 
made,  and  could  not  have  been  properly  made.  For  in- 
stance, the  following  questions  were  asked:  "What  were 
the  daily  expenses  of  the  saloon  ?  What  were  the  profits 
in  the  saloon  business,  and  what  in  the  restaurant  busi- 
ness, during  that  time  f  In  what  articles  are  the  biggest 
profits  in  that  business  f  Are  you  able,  from  your  knowl- 
edge of  this  business  of  the  Vienna  Buffet,  and  your  ex- 
perience in  the  saloon  and  restaurant  business,  to  state 
what  the  profits  were  on  the  restaurant  business  as  car- 
ried on  there,  and  the  saloon  business  as  carried  on  there, 
from  June  2d  to  September  1st  f"  To  all  of  these  ques- 
tions the  objections  were  made  that  they  were  irrelevant, 
incompetent,  and  immaterial,  and  that  the  hocks  were 
the  best  evidence;  and  the  objections  were  sustained, 
except  to  the  question  last  above  stated,  which  was 
"taken  subject  to  the  objection,''  and  to  which  the  wit- 
ness answered:  '^  am."  (It  does  not  appear  that  any 
ruling  was  made  as  to  said  last  question.)  Exceptions 
were  taken  to  the  rulings  of  the  court  on  the  questions 
and  to  other  similar  rulings.  While  the  books  were  ad- 
missible evidence  on  the  issue  of  profits  they  did  not 
exclude  other  evidence.  If  the  defendant  or  any  other 
witness  knew  any  thing  about  those  profits  he  should  have 
been  allowed  to  tell  it.  Of  course,  mere  conclusions  or 
opinions  should  be  excluded. 

Judgment  and  order  reversed,  and  cause  remanded  for 
a  new  trial 

WoBKS,  J.,  Fox,  J.,  and  Shabfsteqt,  J.,  concurred. 
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[No.  13531.    In  BazLk.^Ausu8t  4.  1890.] 
D.  H.  TOLMAN,  Eespondbnt,  v.  EUNICE  W.  SMITH 
BT  AL.,  Defendants,  aitd  WILLIAM  BEED,  Intee- 
VBNOB,  Appellant. 

Plaob  of  Trial — JmtiBDionoN — CoxnrrT  of  Oranoih- 'Los  Anoklbs 
CouBTB. — ^The  act  creating  the  connty  of  Orange  did  not  de- 
prive the  Los  Angeles  courts  of  jurisdiction  over  cases  pre- 
viously commenced.  Such  cases  could  only  be  removed  to 
the  county  of  Orange  on  motion  properly  made. 

MiOBTQAQE  —  FOBECLOSUBB  —  JUDGMENT  —  DeFICIENOY.  —  A      dOCrOO 

which  provides  for  the  sale  of  land  on  foreclosure,  and  the 
application  of  the  proceeds  to  the  sum  adjudged  to  be  due 
from  the  mortgagor,  but  which  makes  no  provision  for  dock- 
eting a  Judgment  against  the  mortgagor  for  any  deficiency 
that  may  exist,  is  not  a  personal  Judgment  against  her. 

Findings — Fobeign  Law — ^Fact. — ^A  finding  that  the  law  of  an- 
other state  "is  the  same  as  the  law  of  this  state"  is  a  sufli- 
cient  finding  of  the  fact 

Community  Pbopebty — Control  of  Husband. — The  husband  has 
the  entire  control  of  the  community  property,  and  may  mort- 
gage it  without  the  consent  of  the  wife,  although  the  deed 
was  taken  In  her  name. 

Community  I^ropebty — Presumption. — ^Prior  to  the  act  of  1889, 
the  presumption  was,  that  property  acquired  by  either  spouse 
by  purchase  during  marriage  was  community  property,  and 
this  presumption  could  only  be  overcome  by  clear  and  satis- 
factory evidence. 

Community  Property — Deed — ^Recital — Evidenoe — ^Declaration. 
— ^Where  the  holder  of  a  contract  to  sell  mortgages  the  land 
as  her  own,  the  mortgagee  is  not  bound  by  a  recital  that 
the  property  is  her  separate  property,  inserted  in  a  deed  sub- 
sequently made  by  the  owner.  Such  a  recital  is  at  most  a 
declaration  of  the  grantor,  and  is  overcome  by  his  testimony 
that  he  knew  nothing  about  the  fact. 

MOBTOAOB — Foreclosure — Litigation  of  Adverse  Interests. — ^The 
rule  that  adverse  interests  cannot  be  litigated  in  foreclosure 
applies  only  to  interests  not  subject  to  the  mortgage.  The 
question  whether  an  interest  is  subject  to  the  mortgage  can 
be  tried  in  the  foreclosure  suit. 

Mortgage — ^Priority — Contract  of  Pubohasb  —  Instantanboub 
Seisin. — Where  the  owner  of  land  makes  a  contract  to  sell 
it,  and  before  acquiring  the  title  the  purchaser  mortgages 
it  to  a  third  person  as  her  own  property  in  such  a  way  that 
such  mortgage  would  be  fed  by  the  after-acquired  title,  an4 
subsequently,  when  the  deed  is  made  to  her,  and  as  part  of 
the  same  transaction,  she  mortgages  the  land  to  secure  part 
of  the  purchase-money  to  her  grantor,  who  is  without  notice 
of  the  other  encumbrance,  the  mortgage  to  the  grantor  has 
priority  over  the  other. 

MoBTOAGE — ^Payment  —  Satisfaction  —  Subrogation. — ^Where  the 
amount  due  on  two  mortgages  is  paid  by  a  third  perscm  at 
the  request  of  the  mort.c:agor,  and  there  is  no  understanding 
that  they  shall   be  considered  satisfied,  a  court  of  equity 
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will,  for  purposes  of  justice,  keep  the  mortgages  alive,  and 
much  more  so  If  the  party  paying  takes  an  assignment  of 
the  mortgages. 
MOKT0A.OS — Satisfaotion— -CoNDrnoNAL  Payment. — Where  the  as- 
signee of  two  mortgages  makes  further  advances  to  the  mort- 
gagor, who  gives  a  new  mortgage  covering  the  amounts  of 
the  old  mortgages  and  the  further  advances,  but  there  is  no 
agreement  or  understanding  that  the  old  mortgages  shall  he 
considered  satisfied,  and  possession  of  them  is  retained, 
there  is  only  conditional  and  not  absolute  payment 

MOBTOAOB — CONDITXOirAL    PAYMENT — SUSPENSION    AND    REVIVAL    OF 

Remedy — ^Pbiobity. — ^The  effect  of  conditional  payment  of  one 
mortgage  by  another  is  to  suspend  the  remedy  on  the  old 
mortgage  until  the  maturity  of  the  new  one.  Until  such 
maturity  the  old  mortgage  cannot  be  foreclosed.  But  if  the 
debt  be  not  paid  at  maturity  the  old  mortgages  revive  and 
have  priority  over  an  intervening  mortgage  to  a  third  person. 

Appkat,  from  judgment  of  the  Superior  Oourt  of  Lob 
Angeles  County,  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Viehr  Montgomery,  and  A.  W.  EvJttoth,  for  Appellants. 

HoUoway  <6  Kendrich,  for  Bespondent 

Hatnb,  0. — ^This  was  a  suit  to  foreclose  a  mortgage 
made  in  Nebraska  by  the  defendants,  W.  S.  Smith  and 
Eunice  W.  Smith,  his  wife,  upon  property  in  California, 
to  secure  a  debt  payable  in  Illinois.  One  Seed  filed  an 
intervention  for  the  foreclosure  of  two  prior  mortgages 
upon  the  property.  The  trial  oourt  gave  judgment  for 
the  plaintiff,  and  the  defendant  Eunice  W.  Smith  and 
the  intervenor  appeal. 

1.  The  former  appellant  makes  a  number  of  points, 
which  we  shall  consider  separately: — 

Ok  We  think  it  dear  that  there  was  no  misjoinder  of 
causes  of  action. 

h.  It  was  not  error  to  deny  the  motion  for  change  of 
venue.  The  property  was  in  the  county  of  Lob  Angeles 
when  the  action  was  commenced,  and  &erefore  the  suit 
was  properly  brought  in  that  county.  The  court  did  not 
lose  jurisdiction  of  the  cause  by  the  creation  of  the 
county  of  Orange.    Assuming,  in  favor  of  the  appellant, 
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that  the  case  should  have  been  transferred  to  the  latter 
county,  the  party  entitled  to  such  change  should  have 
made  a  motion  therefor.  No  motion  was  made  until  after 
the  case  had  been  decided,  and  then  no  notice  was  given 
to  the  respondent.  Under  these  circumstances  the  motion 
was  properly  denied. 

c.  The  parties  stipulated  that  no  personal  judgment 
should  be  rendered  against  Eunice  W.  Smith,  and  it  is 
said  that  the  judgment  was  in  violation  of  the  stipula- 
tion«  But  no  personal  judgment  was  taken  against  her. 
The  decree  adjudges  that  a  certain  sum  is  due  to  the 
plaintiff,  and  that  the  property  be  sold  and  the  proceeds 
applied  to  the  payment  of  such  sum  and  the  costs  and 
expenses.  There  is  no  provision  for  docketing  a  judg- 
ment for  any  deficiency  that  may  remain  after  the  appli- 
cation of  the  proceeds  of  sale.  This  is  not  a  personal 
judgment  against  the  appellant 

d.  It  is  contended  that  the  court  erred  in  omitting  to 
find  what  was  the  law  of  Nebraska  and  Illinois.  Assum- 
ing that  such  a  finding  was  necessary  (compare  Civ. 
Code,  sec  765),  we  think  that  it  was  made.  After  stating 
that  no  evidence  was  introduced  as  to  the  law  of  Nebraska 
or  Illinois,  the  court  "finds  that  the  law  of  said  states  is 
the  same  as  the  law  of  this  state.''  This  we  think  was 
sufficient 

e.  The  remaining  points  on  behalf  of  this  appellant 
are  based  upon  the  fact  that  she  was  a  married  woman, 
and  that  the  certificate  of  her  acknowledgment  was  de- 
fective. It  is  true  that  the  certificate  was  defective. 
The  complaint  prayed  that  it  be  corrected,  and  the 
judgment  was  that  it  be  corrected.  It  is  contended, 
however,  that  the  evidence  was  insufficient  to  justify  the 
decision  in  that  regard,  and  that  certain  errors  and 
irregularities  occurred.  But  in  our  opinion  it  is  imma- 
terial whether  the  certificate  was  properly  corrected  or 
cot  The  complaint  alleges  that  the  property  was  com- 
munity property,  and  if  this  allegation  be  true,  the  bus 
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band  had  entire  control  and  oould  mortgage  the  property 
without  the  consent  of  the  wife,  notwithstanding  the  fact 
that  the  deed  was  made  to  her.  {Meyer  v.  Kinzer,  12 
Cal.  252 ;  73  Am.  Dec  538 ;  Tryon  v.  Stdton,  13  Cal. 
493 ;  Kohner  v.  Ashenauer,  17  Cal.  681 ;  Landers  v.  Bol- 
ton, 26  Cal.  394;  AUhof  v.  Conheim,  38  Cal.  233;  99 
Am.  Dec  363 ;  Civ.  Code,  sec  172.)  The  court  found 
that  the  property  was  community  property.  It  is  contended, 
however,  that  this  finding  is  not  justified  by  the  evidence. 

The  evidence  is  as  follows:  At  the  time  of  the  execu- 
tion of  the  plaintiff's  mortgage  this  appellant  did  not 
have  the  legal  title  to  the  property.  It  would  seem  that 
she  had  a  contract  for  a  conveyance  made  in  the  name 
of  her  agent,  one  Cody.  The  mortgage,  however, 
contained  the  following  clause:  "The  said  Eunice  W. 
Smith  and  W.  S.  Smith  hereby  covenant  with  said  D. 
H.  Tolman  &  Co.  that  they  own  said  premises  in  fee- 
simple,  and  will  warrant  and  defend  the  same  against 
all  claims  whatsoever."  About  a  month  after  the  exe- 
cution of  this  mortgage  the  owner  of  the  property  (one 
Darby)  made  a  deed  to  this  appellant,  which  contained 
the  following  recital:  "The  above-described  premises 
have  been  purchased  by  the  grantee  with  her  own  money, 
and  are  owned  and  held  as  her  separate  property."  The 
grantor,  however,  testified,  without  objection,  that  he  did 
not  know  who  furnished  the  purchase-money.  The  wife 
testified  that  the  property  was  purchased  with  her  sepa- 
rate funds;  but  she  also  testified  as  follows:  "The  only 
source  of  information  as  to  whether  any  of  my  property 
or  money  was  used  in  the  purchase  of  said  property  is 
what  my  husband  told  me/'  The  husband  was  not  called 
as  a  witness. 

Upon  this  evidence  we  think  that  the  finding  was  cor- 
rect. The  act  of  1889  in  relation  to  community  property 
did  not  take  effect  until  after  the  trial,  and  hence  does 
not  apply.  By  the  prior  law  the  presumption  was,  that 
the  property  was  community  property,  and  this  presump- 
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tion  could  only  be  overcome  by  clear  and  aatisfactoiy 
evidence.  (Smith  v.  Smith,  12  Cal.  224;  73  Am.  Dec. 
538 ;  Meyer  v.  Kinzer,  12  OaL  247 ;  73  Am.  Dec.  638 ; 
Ramsdell  v.  Fuller,  28  Cal.  38 ;  87  Am.  Dec.  103 ;  Mor- 
gan  v.  Lones,  78  Cal.  62.)  The  testimony  of  the  wife  is, 
in  effect,  merely  that  her  husband  told  her  that  her  funds 
were  used  in  the  purchase.  Of  her  own  knowledge  she 
knew  nothing.  The  only  other  evidence  is  the  recital  in 
the  deed.  This  deed,  it  will  be  remembered,  was  made 
after  the  execution  of  the  plaintiff's  mortgage.  The  mort- 
gagee, therefore,  ought  not  to  be  bound  by  a  recital  which 
the  mortgagor  chose  to  have  inserted  in  the  deed,  espe- 
cially in  view  of  the  covenant  in  the  mortgage  that  both 
husband  and  wife  were  the  owners.  Furthermore*  such 
a  recital  does  not  conclude  a  creditor  seeking  to  subject 
the  property  to  the  payment  of  his  debt  (Compare 
Swain  v.  Dtume,  48  CaL  358.)  If  it  has  any  force  at  all, 
it  can  only  operate  as  a  declaration  of  the  grantor.  But 
whatever  force  it  might  have  as  such  is  destroyed  by 
the  testimony  of  the  grantor  that  he  knew  nothing  about 
the  matter. 

Neither  of  the  foregoing  pieces  of  evidence,  nor  both 
together,  amount  to  clear  and  satisfactory  proof  that  the 
property  was  the  separate  property  of  the  wife.  The  pre- 
sumption above  mentioned  must  therefore  prevail,  and 
the  property  must  be  held  to  have  been  community  prop- 
erty, in  view  of  which  all  that  part  of  the  case  relating 
to  the  certificate  of  acknowledgment  may  be  treated  as 
surplusage,  and  any  error  that  may  have  intervened  in 
relation  thereto  is  immaterial. 

It  is  said,  however,  that  the  question  whether  the 
property  was  community  or  separate  property  could  not 
be  tried  in  the  action.  But  the  rule  that  adverse  titles 
cannot  be  litigated  in  foreclosure  has  no  application. 
That  rule  applies  to  interests  which  are  not  subject  to 
the  mortorage.  But  there  is  nothingr  to  prevent  the  mo^t 
hostile  interests  from  being  covered  by  the  same  mort- 
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gage,  if  the  owners  so  choose.  And  the  question  whether 
any  interest  is  or  not  subject  to  the  mortgage,  is  one 
which  must  necessarily  be  tried  in  every  foreclosure  suit 
in  relation  to  it  It  would  be  strange  if  the  defendants' 
mere  assertion  that  the  interest  was  not  subject  to  the 
mortgage  could  prevent  a  trial  of  that  question.  In  this 
case  the  question  was  tried,  and  it  was  determined  that 
the  wife's  interest  was  subject  to  the  mortgage,  and,  as 
above  stated,  this  was  perfectly  proper. 

The  foregoing  does  not  conflict  with  the  decision  on 
the  former  appeal.  (74  Cal.  345.)  There  it  appeared, 
from  the  record  before  the  court,  that  the  property  was 
the  separate  property  of  the  wife,  and  the  decision  re- 
lated to  the  certificate  of  acknowledgment. 

2.  The  trial  court  found  that  the  two  mortgages  set 
up  by  the  intervener  had  been  paid  and  satisfied,  and 
upon  that  theory  rendered  judgment  against  him. 

Before  examining  the  correctness  of  this  finding,  it 
may  be  premised  that  the  mortgages  set  up  by  the 
intervener  were  originally  prior  to  that  of  the  plain- 
tiff. One  (which  was  given  to  the  Commercial  Bank  of 
Santa  Ana)  was  made  nearly  a  year  before  that  of  the 
plaintiff.  The  other  (which  was  given  to  Darby,  the 
grantor  of  Eunice  W.  Smith,  for  part  of  the  purchase- 
money)  was  several  weeks  later  than  the  plaintiff'? 
mortgage.  But  it  will  be  remembered  that  neither 
Eunice  W.  Smith  nor  her  husband  had  any  title  at  the 
time  they  executed  the  plaintiff's  mortgage.  As  against 
them  the  after-acquired  title  became  subject  to  the  mort- 
gage, but  not  as  against  intervening  encumbrancers. 
Now,  as  above  stated,  the  Darby  mortg'^ge  was  given  to 
secure  part  of  the  consideration  of  the  deed  from  him  to 
Eunice  W.  Smith,  and  was  part  of  the  same  transaction 
by  which  Eunice  W.  Smith  and  her  husband  acquired 
the  property.  Darby  (the  owner)  had  no  notice  that  his 
grantee  had  undertaken  to  mortgage  the  property  before 
he  had  conveyed  it     (It  is  found  that  he  had  notice,  but 
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this  finding  is  directly  contrary  to  the  only  evidence  on 
the  subject)  And  it  seems  clear  that  the  instantaneous 
seisin  which  Eunice  W.  Smith  and  her  husband  may 
have  had  by  reason  of  any  momentary  interval  between 
the  deed  and  the  mortgage  did  not  give  priority  to  the 
mortgage  made  when  they  had  no  title.  (Compare 
Bvms  V.  Thayer,  101  Mass.  426;  Smith  v.  StwrUey,  37 
Me.  13;  58  Am.  Dec  771.) 

Bearing  in  mind,  then,  the  fact  that  the  two  mort- 
gages set  up  by  the  intervenor  had  priority  over  the  plain- 
tiff's mortgage,  we  proceed  to  inquire  whether  the  find- 
ing that  they  were  paid  and  satisfied  is  sustained  by  the 
evidence. 

The  only  evidence  upon  the  subject  is  the  testimony 
of  Eunice  W.  Smith,  at  pages  70  to  74  of  the  transcript. 
In  our  opinion,  what  her  testimony  shows  is  simply  this: 
that  at  her  request  the  intervenor  paid  to  the  holder  of 
said  two  mortgages  the  sums  due  thereon ;  that  they  were 
not  canceled,  but  were  assigned  to  the  intervenor,  who 
retained  them;  and  that  Eunice  W.  Smith  thereupon 
gave  to  him  a  new  mortgage  for  eight  thousand  five  hun- 
dred dollars,  which  was  intended  to  cover  the  sums  paid 
by  him  upon  the  old  mortgages,  and  four  thousand  dol- 
lars additional,  loaned  by  him  to  her.  In  other  words, 
the  old  mortgages  were  retired,  and  a  new  one  (having 
a  longer  period  to  run)  substituted  in  their  place;  but 
there  was  no  agreement  or  understanding  that  they 
fihould  be  considered  satisfied,  and  ttiey  were  not  can- 
celed, but  were  retained  by  the  intervenor. 

This  does  not  show  an  extinguishment  of  the  old 
mortgages.  Even  if  the  intervenor  had  not  taken  an 
assignment  at  the  time  he  paid  them  off,  a  court  of 
equity  would,  for  purposes  of  justice,  apply  the  principle 
of  subrogation.  (Matzen  v.  Shaeffer,  65  Cal.  81 ;  Oans  v. 
Thieme,  93  N.  Y.  232;  Yabie  v.  Stephens,  36  Kan.  680; 
Bacon  v.  Ooodnow,  59  N.  IT.  415.)  And  much  more  is 
he  entitled  to  the  benefit  of  those  securities,  in  view  of 
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the  fact  that  ihej  were  not  canceled,  but  were  assigned 
to  him.  If  nothing  else  had  occarred,  it  is  clear  that  he 
would  be  entitled  to  enforce  the  old  mortgages. 

What  occurred  in  addition,  yiz.,  the  substitution  of  a 
new  mortgage,  did  not  operate  to  discharge  the  old  ones, 
but  merely  suspended  the  remedy  upon  them.  It  is  well 
settled  that,  in  the  absence  of  an  agreement  to  that  effect, 
the  payment  of  one  note  by  another  is  only  conditional 
and  not  absolute  payment  It  extends  the  time  for  pay- 
ment until  the  maturity  of  the  new  note,  or,  as  it  is  said, 
"suspends"  the  remedy  upon  the  old  note,  but  does  not 
extinguish  it  (Brewster  v.  Boura,  8  Cal.  501 ;  Oriffith  v. 
Orogm,  12  CaL  817 ;  Higgins  v.  Wortell,  18  CaL  383 ; 
Crary  t.  Bowers,  20  Cal.  88 ;  Smith  v.  Owens,  21  Cal.  28 ; 
Welch  T.  Allington,  28  CaL  823;  Brown  v.  Olmsted,  50 
CaL  166 ;  Tobey  v.  Barber,  6  Johns.  68 ;  4  Am.  Dec  826 ; 
and  notes,  2  Am.  Lead.  Cas.) 

Now,  inasmuch  as  the  remedy  upon  the  debt  was  sus- 
pended, it  is  dear  that  the  remedy  upon  the  mortgages, 
which  were  mere  incidents  to  the  debt,  was  suspended 
also.  And  inasmuch  as  the  new  note  had  not  matured 
at  the  time  of  the  filing  of  the  complaint  of  intervention 
we  think  that  the  intervener  was  not  entitled  to  have 
the  old  mortgages  foreclosed  in  the  present  case.  (See 
2  Daniel  on  Negotiable  Instruments,  sec  1272;  In  re 
Mathew,  L.  R  12  Q.  B.  Div.  506.)  But  if  the  intervener 
has  any  rights  in  the  premises,  the  decree  should  have 
saved  or  provided  for  them  in  some  appropriate  way, 
and  not  adjudged  that  he  'Tbe  forever  barred  and  fore- 
closed" of  aU  ri^ts  in  the  premises,  which,  in  effect,  ad- 
judged that  the  intervener  could  not  enforce  the  old  mort- 
gages in  any  way,  even  if  the  new  note  should  not  be 
paid  at  maturity.  This  raises  the  question  whether  the 
old  mortgages  would  be  revived,  with  the  debts  they  were 
given  to  secure,  in  case  of  non-payment  of  the  new  note 
at  its  maturity,  and  whether,  if  so  revived,  they  would 
hi\ve  priority  over  the  plaintiff's  mortgage. 
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In  relation  to  the  first  branch  of  the  question,  it  seems 
clear  that  all  the  incidents  of  the  debt  ought  to  be  re- 
vived with  the  debt  It  is  to  be  observed  in  this  regard 
that  no  question  of  the  statute  of  limitations  is  involved. 
The  statute  had  not  run  on  either  of  the  old  notes  when 
the  complaint  of  intervention  was  filed,  and  the  statute 
is  not  pleaded  or  relied  upon.  Nor  is  it  material  that 
the  code  provides  that  "a  mortgage  can  be  created,  re- 
newed, or  extended  only  by  writing  executed  with  the 
formalities  required  in  the  case  of  a  grant  of  real  prop- 
erty." (Civ.  Code,  sec.  2922.)  For  in  the  first  place, 
as  long  as  the  statute  of  limitations  has  not  run,  a  re- 
newal or  extension  of  the  mortgages  is  not  required; 
they  are  alive  though  "suspended."  And  in  the  sec- 
ond place,  the  substituted  mortgage  was  executed  with 
the  requisite  formalities,  and  as  shown  by  the  cases  cited 
below,  it  will  be  treated  by  a  court  of  equity  as  an  ex- 
tension of  the  old  mortgages  to  the  extent  of  the  debt 
secured  by  them. 

And  we  think  that  when  revived  the  old  mortgages 
will  have  priority  over  the  plaintiffs  mortgages.  They 
will  stand  just  where  they  stood  before  they  were  sus- 
pended. This  is  clearly  the  result  of  equitable  princi- 
ples. For,  as  we  have  seen,  the  change  did  not  extinguish 
the  indebtedness  or  the  security.  It  was  a  change  of 
form  merely;  and  equity  regards  matters  of  substance, 
and  not  matters  of  mere  form.  And  the  plaintiff  did  not 
part  with  anything  or  alter  his  position  in  any  way  after 
the  change  in  the  form  of  the  indebtedness  to  the  inter- 
venor.  He  stands  now  precisely  where  he  stood  before 
such  change,  and  so  far  as  this  question  of  priority  is 
concerned,  is  a  mere  volunteer. 

This  result,  which  seems  clear  upon  principle,  is  in 
accordance  with  the  authorities.  The  instances  in 
which  a  court  of  equity  will,  to  accomplish  the  ends  of 
justice,  keep  alive  a  security,  which  in  form  has  been 
extinguished,  are  frenquent  and  familiar.     Thus  where 
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a  mortgagor  oonveys  llie  mortgaged  premises  to  a  first 
mortgage  to  satisfy  the  debt  witiliout  the  expenses  of  fore- 
closure,  equity  will  consider  the  first  mortgage  as  still 
subsisting  as  against  subsequent  encumbrances.  {Brooks 
y.  Rice,  66  CaL  428 ;  Smith  v.  Swan,  69  Iowa,  412 ;  StiOr 
man  v.  Oaanmage,  55  Tex.  366;  CoUins  v.  Stocking,  98 
Mo.  296 ;  Stcmtons  v.  Thompson,  49  IS.  H.  272 ;  Edgerton 
V.  Young,  43  HI.  468 ;  Richardson  v.  EockenhuU,  86  HI. 
124;  Lowman  y.  Lowm^in,  118  111.  686.)  So  if  the  owner 
of  tlie  equity  of  redemption  acquires  the  mortgage,  a 
court  of  equity  will,  when  the  purposes  of  justice  require 
it,  treat  the  mortgage  as  still  subsisting.  (Thompson  y. 
Chandler,  7  QreenL  881 ;  Duffy  v.  McOuiness,  18  R  I. 
697.)  So  where  a  first  mortgagee  purchases  under  a 
foreclosure  sale,  equity  will  keep  his  mortgage  aliye  for 
the  purposes  of  protection  against  a  second  mortgagee. 
(Carpentier  v.  Brenham,  40  Oal.  234.) 

And  so  where,  as  in  the  case  before  us,  one  mortgage 
is  substituted  for  another,  equity  will  keep  the  first  alive 
when  the  interests  of  justice  require  it  In  Gregory  v. 
Thomas,  20  Wend.  18,  this  principle  was  applied  even  in 
an  action  at  law.  There,  in  answer  to  an  objection  that 
the  first  mortgage  was  merged,  Cowen,  J.,  delivering  the 
opinion,  said:  ^^The  argument  is  against  all  the  books, 
ancient  and  modem.  Adjudication  of  several  centuries 
upon  such  cases,  in  every  variety  of  form,  in  England, 
in  this  state,  and  in  neighboring  states,  settle  the  prop- 
osition that  a  subsequent  security  for  a  debt  of  equal 
degree  with  the  former,  for  the  same  debt,  will  not^  by 
operation  of  law,  extinguish  it.*' 

And  the  principle  under  consideration  was  in  sub- 
stance laid  down  and  applied  in  Swift  v.  Kraemer,  18 
CaL  630;  73  Am.  Dec  603.  There  it  was  held  that 
where  two  notes  and  mortgages  were  retired,  and  a  new 
note  and  mortgage  given  to  cover  the  old  one,  and  an 
additional  advance  in  cash,  the  retired  mortgages  would 

be  kept  alive  as  against  an  intervening  homestead,  and 
LXXXV.  Cal.— 19 
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the  court,  per  Baldwin,  J.,  said:  "We  regard  the  cancel- 
lation of  the  old  mortgages  and  the  substitution  of  the 
new  as  contemporaneous  acts.  It  was  not  creating  a 
new  encumbrance,  but  simply  changing  the  form  of  the 
old.  A  court  of  equity,  looking  to  the  substance  of  such 
a  transaction,  would  not  permit  a  release,  intended  to  be 
effectual  only  by  force  of  and  for  the  purpose  of  giving 
effect  to  the  last  mortgage,  to  be  set  up,  even  if  the  last 
mortgage  was  inoperative.'^  And  so  in  other  cases.  (See 
Pouder  v.  Ritzinger,  102  Ind.  571 ;  Packard  v.  Kingman, 
11  Iowa,  219;  Flower  v.  Elwood,  66  111.  438;  Waltera  v. 
Waiters,  73  Ind.  425.)  And  even  where  there  has  been 
a  formal  release  and  cancellation  of  a  mortgage,  a  court 
of  equity  will  set  it  aside  for  the  purposes  mentioned. 
{Oeib  V.  Reynolds,  36  Minn.  331;  Hutchinson  v.  Swart- 
sweller,  31  N.  J.  Eq.  206;  Young  v.  Shamer,  73  Iowa, 
555.    And  see  also  Barnes  v.  Mott,  64  N.  Y.  401.) 

It  may  be  remarked  that  the  transcript  does  not  sho^ 
whether,  at  the  time  the  intervener  took  his  new  mort 
gage,  he  had  notice  of  the  plaintiff's  mortgage.  But,  as 
above  stated,  the  plaintiff  in  no  manner  changed  his 
position  after  the  substitution  of  a  new  mortgage  for  the 
two  old  ones,  and  therefore  we  do  not  consider  that  the 
question  of  notice  is  involved, — at  least,  in  a  case  like 
lluB,  where  there  was  no  release  or  cancellation  of  the 
old  mortgages. 

We  advise  that  as  against  the  appellant  Eunice  W. 
Smith,  the  judgment  and  order  appealed  from  be  af- 
firmed, and  that  as  against  the  intervener,  the  oder  de- 
nying a  new  trial  be  affirmed,  but  that  the  decree  be  modi- 
fied in  accordance  with  this  opinion,  the  intervener  to  re- 
cover his  cost  of  appeal. 

Gibson,  C,  and  Vawoubf,  C,  concurred. 

The  Court. — ^For  the  reasons  given  in  the  foregoing 
opinion,    the    judgment    and   order   appealed    from,    as 


Digitized  by 


Google 


Aug.  1890.]     Orcutt  v.  Pacific  Coast  R'y.  Co       291 

against  the  appellant  Eunice  W.  Smith,  are  affirmed, 
and  as  against  the  intervener,  the  order  denying  a  new 
trial  is  affirmed,  the  decree  modified  in  accordance  with 
the  foregoing  opinion^  and  the  intervenor  is  allowed  his 
costs  of  appeal. 

MoFablanBi  J.y  dissenting. 


[No.  13607.     In  Banlc— August  4,  1890.] 

J.    H.    ORCUTT,    Respondent,   v.    THE    PACIFIC 
COAST  RAILWAY  COMPANY,  Appellant. 

NsOLIOBlfCE — ^LlABILrXT    OF   RaTLROAD    CJOMPANT — FAn.URB   TO   Ottb 

Wabnino  at  Cbossino — Evidence — Presumption — ^Pboximats 
Cause. — ^Where  an  Injury  at  a  railroad  crossing  is  caused 
by  a  locomotive,  upon  which  a  bell  was  not  kept  ringing 
continuously  nor  a  whistle  blown  at  Intervals  at  a  distance 
of  eighty  rods  before  reaching  the  crossing,  and  also  In 
passing  over  it,  as  required  by  section  486  of  the  Civil  Code, 
the  railroad  company  operating  the  locomotive  is  prima  facie 
liable  for  such  injury,  unless  the  person  sustaining  it  con- 
tributed thereto  by  his  own  negligence;  and  it  need  not  be 
further  proved  by  the  plaintifT  that  the  failure  to  ring  the 
bell  or  blow  the  whistle  was  the  proximate  cause  of  the 
Injury. 

Id. — ^Killing  of  Animals  at  Crossing — E^fforts  to  Avoid  Injury 
Immaterial — Presumptive  Negligence. — ^Where  such  failure 
to  give  warning  in  approaching  a  crossing  is  proved  in  an 
action  to  recover  damages  for  the  negligent  killing  of  ani- 
mals, evidence  is  immaterial  as  to  whether  or  not  the  en- 
gineer, from  his  place  on  the  engine,  could  see  the  animals 
near  the  track  when  the  engine  v/as  approaching  before  they 
came  running  upon  the  track  when  the  engine  was  but  forty 
feet  from  the  crossing,  and  that  he  did  all  he  could  to  avoir] 
Injuring  them,  as  the  failure  to  give  the  signals  required  by 
section  486  of  the  Civil  Code  amounted  to  presumptive  ne^^ 
llgence. 

Id. — ^Appeal — Confucting  EJvidence — Conclusiveness  of  Verdict 
— Contributory  Negligence — Proximate  Cause. — A  verdict 
will  not  be  disturbed  In  the  appellate  court  where  the  evi 
dence  is  contlicting;  and  where  the  evidence  conflicts  as  to 
whether  an  engineer  could  have  seen  animals  at  a  crossing 
In  time  to  prevent  any  injury  to  them,  thoui;h  they  might 
have  been  on  the  track  through  plaintiff's  want  of  care,  a 
finding  for  the  plaintiff  impliedly  passes  upon  the  question 
in  the  plaintiff's  favor  as  to  whether  or  not  the  failure  k. 
give  the  required  signals  was  the  proximate  cause  of  the 
Injury. 
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Id. — CoNTBiBUTOBT  Nbouoence — QUESTION  OF  Law. — Ordinarily, 
th'e  question  of  contributory  negligence  Is  for  the  Jury;  but 
when  the  evidence  tending  to  establish  It  Is  undisputed,  it 
becomes  a  matter  of  law  for  the  court  to  determine.  (Thobn- 
TON,  J.,  dissenting.) 

Id. — Tbespassing  Animals — ^Evidencs  or  Contbibtjtobt  Nbou- 
oence— ^Pboximatb  Cause— Burden  of  Proof. — The  fact  that 
the  animals  injured  were  running  at  large  In  a  lane,  where 
they  might  trespass  upon  the  railroad  company's  right  of 
way  across  the  lane,  contrary  to  the  provisions  of  the  county 
act  requiring  all  cattle  to  be  confined  by  their  owners  to  pre- 
vent trespass  upon  the  land  of  others,  could  not  be  relied  on 
by  the  railroad  company  to  show  contributory  negligence  on 
the  part  of  the  owner  of  the  animals,  but  they  would  still 
have  to  show  that  it  was  the  proximate  cause  of  the  injury 
complained  of. 

Id. — ^DuTT  of  Railboad  Company  to  Dbive  ott  Animals — Riohts 
OF  OwNEB  —  Remote  Contbibutobt  Negligence. — ^Where  the 
animals  Injured  were,  when  last  seen  by  the  owner,  nearly 
one  half  a  mile  from  the  railroad  track,  the  owner  had  a 
right  to  assume  that  the  required  statutory  signals  would  be 
given  by  the  railroad  company,  so  that  the  animals  would 
be  driven  off  if  near  the  track  when  any  locomotive  or  train 
was  about  to  pass  over  the  crossing,  and  his  failure  to  pre- 
vent them  from  straying  upon  the  track,  toward  which  they 
were  turned,  is  too  remote  to  be  regarded  as  the  proximate 
cause  of  the  injury. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
San  Luis  Obispo  County,  and  from  an  order  denying  a 
new  triaL 

The  facts  are  stated  in  the  opinioiu 

Graves,  Turmr  &  Ora/ves,  for  Appellant 

The  legislature  did  not  intend  to  compel  the  railroad 
company  to  ring  and  whistle  at  the  crossing  of  the  lane. 
(Philadelphm  &  G.  B.  R.  Co.  v.  Frank,  67  Md.  339 ;  1 
St  Rep.  390.)  The  owner  of  stock  should  use  such  ordi- 
nary care  and  diligence  as  would  prevent  his  stock  from 
straying  onto  a  railroad  track ;  and  when  it  appears,  as  it 
does  here,  that  he  could,  with  the  smallest  degree  of  care, 
have  prevented  the  accident,  and  did  not  do  it,  he  is  guilty 
of  such  a  degree  of  contributory  negligence  that  he  is  not 
entitled  to  recover,  unless  it  is  in  a  case  where  the  com- 
pany could  have  prevented  the  injury  by  using  ordinary 
care  and  prudence  after  discovering  that  the  animals 
were  in  danger.     (See  WTiarton  on  Negligence,  sees.  838, 
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900 ;  Joliet  etc.  R.  R.  Co.  v.  Jones,  20  111.  221 ;  Chicago 
etc.  R.  R.  Co.  V.  Seirer,  60  111.  296,  629 ;  Ind'umapolis  etc. 
R.  R.  Co.  V.  Wright,  13  Ind.  213 ;  Chicago  etc.  R.  R.  Co. 
V.  Ooss,  17  Wis.  428 ;  McCandless  v.  Chicago  etc.  R.  R. 
Co.,  45  Wis.  366;  Ohio  etc.  R.  R.  Co.  v.  Ean)es,  42  HI. 
288 ;  Richmond  v.  R.  R.  Co.,  18  Cal.  351.)  The  company 
may  show  that  the  injury  was  not  due  to  omission  to  give 
the  signals.  (Wharton  on  Negligence,  sees.  804,  896; 
Remis  v.  R.  R.  Co.,  42  Vt  376 ;  Trout  v.  R.  R.  Co.,  23 
Gratt  619 ;  1  Redfield  on  Negligence,  sec  126,  p.  474.) 
Whether  the  catastrophe  was  produced  by  the  company's 
failure  of  duty  must  ordinarily  be  left  to  the  jury.  (  War- 
field  V.  Connecticut  etc.  R.  R.  Co.,  87  Vt  830 ;  Carraher 
V.  San  Frwacisco  Bridge  Co.,  81  Cal.  98-102.)  It  must 
not  only  be  shown  that  the  statutory  signals  were  omitted, 
but  also  that  the  omission  was  the  proximate  cause  of  the 
injury.  (Strong  v.  S.  £  P.  R.  R.  Co.,  61  Cal.  326 ;  Chi- 
cage  etc.  R.  R.  Co.  v.  Harwood,  90  HI.  425 ;  Toledo  etc 
R.  R.  Co.  V.  Jones,  76  111.  311 ;  Parker  v.  Wilmington  etc. 
B.  R.  Co.,  86  N.  C.  221 ;  Hwckshold  v.  St.  Louis  etc.  R. 
B.  Co.,  28  Am.  &  Eng.  R  R.  Cas.  662;  Atchison  etc.  R. 
R.  Co.  V.  Morgan,  13  Am.  &  Eng.  R.  R.  Cas.  501 ;  Paim- 
sky  V.  New  York  etc.  R.  R.  Co.,  2  Amu  &  Eng.  R  R.  Cas. 
251,)  If  section  486  of  the  Civil  Code  imposes  an  abso- 
lute liability  it  is  unconstitutional.  (Bielenberg  v.  Mon- 
tcma  Union  R.  R.  Co.,  38  Am.  &  Eng.  R.  R.  Cas.  276.) 
And  where  it  appears  that  the  ringing  of  the  bell  or  the 
floonding  of  the  whistle  would  have  driven  the  animals 
from  the  track,  or  enabled  those  in  charge  of  them  to  get 
them  out  of  danger,  a  failure  to  ring  the  bell  or  sound  tiie 
whistle  may  be  shown  as  evidence  of  negligence.  (Lapine 
V.  New  Orleans  etc.  R.  R.  Co.,  20  La.  Ann.  158;  Aycock 
V.  Wilmington  etc.  R.  R.  Co.,  6  Jones,  232;  Jones  v. 
North  Carolina  R.  R.  Co.,  70  N.  C.  626;  Page  v. 
NoHh  Carolina  R.  R.  Co.,  71  N.  C.  222;  Illinois  etc. 
R.  R.  Co.  V.  Phelps,  29  HI.  447;  Toledo  etc.  R.  R.  Co.  v. 
Furgu.'ison,  42  T II.  44  \) :  I -ndinnapolis  etc.  i?.  R.  Co.  v.  Hamv- 
ilton,  44  Ind.  76;  S carles  v.  Milwaukee  etc.  R.  R.  Co., 
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35  Iowa,  490 ;  Owens  v.  Harmibal  etc.  B.  B.  Co.,  68  Mo. 
387 ;  lUinois  etc.  B.  B.  Co.  v.  Peyton,  76  HI.  840 ;  Permsyl- 
vama  Co.  v.  Krich,  47  Ind.  869.)  But  here  signals  would 
have  been  unavailing  to  prevent  the  injury,  and  evidence  of 
a  failure  to  sound  them  is  inadmissible.  {Plaster  v.  lUinois 
etc.  B.  B.  Co.,  35  Iowa,  449;  OUmcun  etc.  B.  B.  Co.  v. 
Spencer,  76  HI.  192 ;  Edsony.  Central  B.  B.  Co.,  40  Iowa, 
47 ;  Holman  v.  Chicago  etc.  B.  B.  Co.,  62  Mo.  662.) 

Venable  &  Ooodchild,  for  Eespondent. 

The  law  makes  the  failure  to  sound  the  bell  or  whistle 
a  prima  fade  case  of  negligence  against  defendant  (Civ. 
Code,  sec.  486;  McCoy  v.  Col.  P.  B.  B.  Co.,  40  Cal.  532; 
6  Am.  Hep.  623.)  The  jury  were  properly  instructed  as 
to  the  engineer's  duty.  {Davies  v.  Mann,  10  Mees.  &  W. 
545.)  The  negligence  charged  against  plaintiff  is,  that 
he  saw  the  animals  in  an  open  lane  half  a  mile  from  the 
track.  This  is  too  remote.  {Bohinson  v.  W.  P.  B.  B.  Co., 
48  Cal.  423;  Strong  v.  S.  £  P.  E.  B.  Co.,  61  Cal.  328; 
Field  on  Damages,  sec.  132, 178 ;  Broom's  Legal  Maxims, 
*220.)  And  the  question  of  contributory  negligence  was 
one  for  the  jury,  and  they  have  passed  thereon,  (/''er- 
nandes  v.  Sacramento  City  B.  B.  Co.,  52  CaL  49 ;  Andrews 
V.  Bunyon,  66  Cal.  632.) 

Gibson,  C. — This  action  was  brought  by  the  plaintiff 
to  recover  damages  for  a  mare  killed  and  a  oolt  injuied 
by  the  locomotive  and  oars  of  the  defendant  oorporati(ni| 
which  locomotive  and  oars,  it  is  alleged  in  the  complaint, 
were  so  negligently  managed  and  ran  over  that  portion 
of  defendant's  railway  whidi  passes  throng  the  plain- 
tiff's land,  and  were  driven  at  such  undue  speed,  and 
without  ringing  any  bell  or  soonding  any  whisde  or 
other  alarm,  in  approaching  the  oorossing  on  said  land 
as  to  run  against  the  mare  and  oolt,  then  casually,  and 
without  any  fault  of  plaintiff,  passing  across  the  tnck  at 
said  crossing. 
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Judgment  for  the  plaintiff  was  entered  upon  a  verdict 
in  his  favor.  From  the  judgment,  and  an  order  denying 
a  new  trial,  the  defendant  brings  this  appeal. 

The  lane  which  formed  the  crossing  with  defendant's 
railway,  where  the  engine  ran  against  the  animals,  is  an 
open  one  used  by  the  public,  and  extends  from  plaintiff's 
house  to  a  public  highway  just  beyond  the  railway,  and 
crosses  the  latter  at  right  angles,  and  at  about  one  half  of 
a  mile  from  plaintiff's  house.  The  railway  is  inclosed 
upon  the  sides  with  substantial  fences,  and  at  the  crossing 
with  cattle-guards. 

On  the  morning  of  the  aocident,  the  plaintiff,  while  on 
the  way  to  town,  saw  the  mare  and  colt,  with  other  cattle, 
unattended  in  the  lane  near  his  house,  the  mare  and 
colt  being  tiien  turned  in  the  direction  of  the  railway,  but 
he  passed  on  and  did  not  try  to  prevent  them  from  stray- 
ing theieon. 

The  evidence  is  conflicting  as  to  whether  a  bell  was 
kept  ringing  or  a  whistle  sounding  at  intervals  in  ap- 
proaching the  crofissing,  and  also  as  to  which  side  of  the 
track  the  mare  and  colt  came  from  in  getting  on  the 
track.  That  of  the  plaintiff  tended  to  show  that  no 
warning  signals  were  given  upon  the  engine  in  approach- 
ing the  crossing  or  in  passing  over  it;  and  that  the  mare 
and  oolt  came  from  the  east  or  right-hand  side  of  the 
track,  and  could  have  been  seen  by  the  engineer  upon 
the  locomotive;  while  that  of  the  defendant  tended  to 
prove  that  the  whistle  was  blown  at  about  one  half  of  a 
mile  before  reaching  the  crossing,  and  that,  from  a  point 
eighty  roda  from  the  crossing,  the  bell  was  kept  ringing 
and  the  whistle  sounding  at  intervals  until  within  foiiy 
feet  of  the  crossing  where  the  collision  occurred;  that 
the  animalfl  approached  from  the  west  or  left-hand  side; 
that  there  is  a  sharp  curve  to  the  right  in  the  track  near 
the  crossing,  and  a  cut  in  the  lane  on  the  west  or  left- 
hand  side,  from  which  the  animals  came,  of  from  two  to 
four  feet  in  depth,  which  prevented  the  engineer,  in  his 
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position  on  the  engine,  from  seeing  them,  and  that  he 
did  not  see  them  until  within  forty  feet  of  the  crossing^ 
when  they  came  running  upon  the  track;  that  immedi- 
ately the  engineer  reversed  his  engine,  applied  the  air- 
brakes, and  did  all  he  could  to  prevent  colliding  witii 
them,  but  without  effect 

Upon  this  state  of  facts,  the  court,  in  one  of  the  in- 
structions given  at  the  request  of  plaintiff,  declared  the 
rule  to  be,  that  where  an  injury  at  a  railroad  crossing  is 
caused  by  a  locomotive,  upon  which  a  bell  was  not  kept 
ringing  nor  a  whistle  blown  at  intervals  for  a  distance 
of  eighty  rods  before  reaching  the  crossing,  and  also  in 
passing  over  it,  the  railroad  company  operating  the  loco- 
motive is  prima  facie  liable  for  such  injury,  unless  the 
person  sustaining  it  contributed  thereto  by  his  own 
n^ligence.  The  giving  of  this  instruction  the  defend- 
ant claims  was  error,  and  it  contends  that  the  court 
should  have  charged  the  jury  as  requested  by  it,  to  the 
effect  that  the  mere  failure  to  ring  the  bell  or  blow  the 
whistle  in  approaching  the  crossing  would  not  render  it, 
the  defendant,  liable,  unless  it  was  proved  by  the  plain- 
tiff that  the  failure  to  ring  the  bell  or  blow  the  whistle  was 
the  proximate  cause  of  the  injury. 

The  question,  then,  is,  and  it  is  the  principal  one  in 
this  case,  whether  the  failure  of  a  railroad  corporation  to 
ring  a  bell  continuously  or  sound  a  whistle  at  intervals 
for  a  certain  distance  in  approaching  a  crossing,  and  in 
passing  over  it,  will  render  the  corporation  prima  facie 
liable  for  any  injury  caused  by  its  locomotive  at  such 
crossing,  not  contributed  to  by  the  person  who  sustains  the 
injury.    We  think  it  wilL 

By  section  486  of  the  Civil  Code  it  is  provided:  "A 
bell  of  at  least  twenty  pounds  weight  must  be  placed  on 
eadi  locomotive-engine,  and  be  rung  at  a  distance  of 
at  least  eighty  rods  from  the  place  where  the  railroad 
crosses  any  street,  road,  or  highway,  and  be  kept  ring- 
ing until  it  has  crossed  such  street,  road,  or  highway. 
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or  a  steam-whistle  must  be  attached  and  be  sounded, 
except  in  cities,  at  the  like  distance,  and  be  kept  sounding 
at  inteivals  until  it  has  crossed  the  same,  under  a  pen- 
alty of  one  hundred  dollars  for  every  neglect,  to  be  paid 
by  the  corporation  operating  the  railroad,  which  may  be 
recovered  in  an  action  prosecuted  by  the  district  attor- 
ney of  the  proper  county,  for  the  use  of  the  state.  The 
corporation  is  also  liable  for  all  damages  sustained  by 
any  person,  and  caused  by  its  locomotives,  train,  or 
cars,  when  the  provisions  of  this  section  are  not  com- 
plied with.*' 

This  section  is  too  plain  to  admit  of  construcdmn;  it 
means  what  is  so  clearly  expressed  in  it  It  is  designed^ 
under  the  penalty  of  a  fine  and  a  prima  facie  liability 
for  injury  caused  by  locomotives,  trains,  or  cars  at  a  street 
or  road  crossing,  to  compel  railroad  corporations  to  exact 
vigilance  and  diligence  of  those  to  whom  they  intrust  the 
running  of  engines,  trains,  or  cars  across  sudii  places  of 
danger  to  the  public  as  streets  and  highways. 

As  already  stated,  the  evidence  as  to  whether  the  bell 
was  rung  or  the  whistle  blown  upon  the  locomotive  on 
approaching  the  crossing  was  conflicting,  and  seems  to 
have  been  evenly  balanced ;  in  such  a  condition  of  the  evi- 
dence it  was  for  the  jury  alone  to  determine  the  question, 
and  in  finding  a  general  verdict  for  the  plaintiff  which 
covers  all  the  material  issues,  they  determined  it  adversely 
to  the  defendant,  and  it  cannot  now  be  disturbed. 

In  view  of  the  meaning  of  the  above  section  of  the 
code  governing  this  case,  the  evidence  as  to  whether 
the  engineer,  firom  his  place  on  the  engine,  could  see  the 
animals  near  the  track  when  the  engine  was  approaching 
the  crossing  becomes  immaterial,  because  whether  he 
could  see  them  or  not  before  they  came  running  upon 
the  track  when  the  engine  was  but  forty  feet  from  the 
crossing,  and  though  he  then  did  all  he  could  to  avoid 
injuring  them,  if  he  failed  to  give  the  required  signals, 
such    omission    amounted    to    presumptive    negligence. 
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Even  if,  sa  defendant  oontends,  it  was  incumbent  upon 
plaintiflF  to  prove  that  the  failure  to  give  the  required 
signals  was  the  proximate  cause  of  the  injury  before  he 
could  recover,  in  which  case  it  would  be  material  whether 
the  engineer  could  have  seen  the  animals  in  time  to  pre- 
vent any  injury  to  them,  though  they  might  have  been 
on  the  track  through  plaintiffs  want  of  ordinary  care, 
still,  as  the  evidence  on  this  point  was  strongly  conflict- 
ing, we  would,  upon  the  same  principle  applicable  to  a 
finding  by  a  jury  upon  conflicting  evidence,  be  constrained 
to  hold  that  the  jury  had,  in  finding  for  the  plaintiflF,  im- 
pliedly passed  upon  it  in  his  favor. 

The  remaining  question  is,  whether  the  plaintiflF  was 
guilty  of  contributory  negligence. 

That  the  above  section  of  the  code  did  not  abrogate 
the  doctrine  of  contributory  negligence  was  determined 
in  Meelcs  v.  8.  P.  R.  B.  Co.,  62  Cal.  602,  and  Glascock  v. 
Gerdral  Pacific  R.  B.  Co,,  73  Cal.  137.  This  was  recog- 
nized by  the  trial  court,  and  stated  to  the  jury  in  the  in- 
struction complained  of,  as  well  as  in  other  appropriate 
instructions  given. 

Ordinarily,  the  question  of  contributory  negligence,  like 
that  of  negligence,  is  a  question  for  the  jury,  but  when 
the  evidence  tending  to  establish  it  is  undisputed,  as  in  the 
present  case,  it  becomes  a  matter  of  law  for  the  court  to 
determine.  (Olascock  v.  Central  Pacific  R,  R.  Co.,  73 
Cal.  137.)  The  only  evidence  here  in  support  of  it  is, 
that,  on  the  morning  of  the  day  on  which  the  collision  oc- 
curred, the  plaintiff,  who  was  on  his  way  to  town,  saw  the 
mare  and  colt  with  other  cattle  in  the  open  lane,  near  the 
house,  which  was  half  a  mile  from  the  railway,  and  passed 
on  to  town  without  endeavoring  to  prevent  them  from 
straying  upon  the  track,  toward  which  the  mare  and  colt 
were  turned  at  the  time. 

Now,  assuming  that  the  act  of  March  7,  1878,  (Stats. 
1877-78,  p.  176),  applicable  to  San  Luis  Obispo  County, 
requires   all  cattle  to  be  confined  by  their  owners,   to 
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prevent  trespass  upon  the  land  of  others,  and  that  plain- 
tiff's mare  and  colt  were  running  at  large  in  the  lane, 
where  they  mi^t  trespass  upon  defendant's  right  of  way 
across  the  lane,  contrary  to  the  provisions  of  such  act, 
the  defendant  upon  its  part  oould  not  rely  on  this  fact 
alone,  but  would  still  have  to  show  that  it  was  the  proxi- 
mate cause  of  the  injury  complained  of.  (See  Seigel  v. 
Eism,  41  OaL  109.) 

The  cattle  when  last  seen  by  the  plaintiff  were  nearly 
one  half  a  mile  from  the  track,  and  the  plaintiff  had  a 
right  to  assume  that  the  required  statutory  signals  would 
be  given  by  defendant,  so  that  if  his  mare  and  colt  should 
reach  the  track  when  any  locomotive  or  train  was  about 
to  pass  over  the  crossing,  they  would  thereby  be  driven  off 
or  from  the  track,  as  the  only  directions  they  could  have 
run  from  the  track  was  down  the  lane  on  one  side  or  to 
the  highway  on  the  other.  (Higgins  v.  Deeney,  78  Cal. 
578;  Williams  v.  O'Keefe,  9  Bosw.  636;  Jetter  v.  New 
Torh  etc.  B.  B.  Co.,  2  Abb.  App.  458.) 

Hence,  we  think  that,  although  the  plaintiff  may  not 
have  been  entirely  free  from  blame  in  leaving  the  mare 
and  colt  unattended  with  other  animals  in  the  lane  near 
the  house,  and  nearly  half  a  mile  from  the  track,  such 
fact  is  too  remote  to  be  regarded  as  the  proximate  cause 
of  the  injury,  and  therefore  advise  that  the  judgment  and 
order  be  affirmed. 

BxLOHSB,  0.  0.,  and  Footb,  0.,  concurred. 

The  CouBT. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 

Thornton,  J.,  concurring. — ^I  concur  in  the  judgment, 
and  in  the  conclusions  reached  by  the  opinion;  but  I  do 
not  concur  in  the  dictum  that  when  the  facts  are  undis- 
puted, negligence  is  a  question  of  law.  The  correct  rule 
is  laid  down  in  Femandes  v.  Sacramento  City  B.  B.  Co,, 
52  Cal.  45,  where  the  subject  is  fully  discussed,  and  the 
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conclusion  there  reached  fortified  and  sustained  by  rea- 
son and  authority.  (See  also  Payne  v.  B.  £•  Co.,  83  N. 
Y.  574,  and  cases  there  cited.)  If  the  rule  as  declared 
in  the  dictvm  above  stated  has  ever  been  regarded  as  a 
law,  it  has  long  ago  been  rejected  as  unsound  by  jurists 
and  courts.  In  the  case  under  consideration  the  negli- 
gence was  too  remote,  as  is  clearly  shown  in  the  opinion  of 
the  learned  commissioner. 


[No.  20664.    In  Bank.— August  4,  1890.1 
THE  PEOPLE,  Eespondent,  t;.  LEE  FOOK,  Apfkl- 

LANT. 

CbikinaIi  Law — Iwsanitt  of  Defendant — Bvidenok — Insteu<7TIOn 
— Doubt  of  Sanity  at  Time  of  Tbial. — ^Bvidence  upon  the 
trial  of  a  defendant  as  to  Ills  sanity  before  and  after  the 
commission  of  the  ofPense  charged,  including  his  condition 
at  the  time  of  trial »  Is  admissible  to  enable  the  jury  to  de- 
termine whether  the  defendant  was  Insane  at  the  time  of 
the  commission  of  the  offense;  and  the  refusal  of  the  court 
to  give  an  Instruction  to  the  jury  that  the  defendant  must 
be  acquitted  if  he  was  Insane  at  the  time  of  trial  indicates 
that  the  court  had  no  doubt  of  the  defendant's  sanity  at 
that  time;  and  the  admission  of  testimony  tending  to  show 
that  he  was  then  Insane  does  not  necessarily  indicate  that 
the  court  had  a  doubt  as  to  his  sanity  requiring  the  sub- 
mission of  the  question  to  the  jury. 

Id. — Submission  of  Question  of  Insanitt  to  Jubt — ^Durr  of 
CouBT. — ^Where  the  court  has  no  doubt  that  the  defendant 
is  sane  at  the  time  of  trial,  and  the  evidence  does  not  show 
that  it  was  Its  duty  to  have  entertained  such  doubt»  and 
there  Is  no  request  made  by  the  defendant  to  have  the  ques- 
tion of  insanity  submitted  to  a  jury,  as  required  by  section 
1368  of  the  Penal  Code,  as  a  separate  and  distinct  issue  from 
that  of  defendant's  guilt  or  innocence  of  the  offense  charged, 
the  court  does  its  whole  duty  In  allowing  evidence  as  to  the 
sanity  of  the  defendant  before  and  after  the  commission  of 
the  offense,  as  bearing  upon  the  question  of  the  defendant's 
sanity  at  the  time  of  the  commission  of  the  offense,  though 
the  deputy  sheriff  testified  that  he  believed  him  to  be  in- 
sane at  the  time  of  trial.     (Paterson,  J.,  dissenting.) 

Id. — iNSTBUcnoNS  as  to  Pbesent  Insanity. — It  is  not  proper  to 
instruct  the  jury  that  they  should  acquit  the  defendant  if 
he  is  insane  at  the  time  of  trial,  and  that  no  plea  of  such 
insanity  is  required,  if  no  issue  as  to  the  present  insanity 
of  defendant  la  submitted  to  the  jury. 
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Apfeat  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 

The  facts  are  stated  in  the  opinion* 

Hugh  J.  &  WUUam  Crawford,  for  Appellant 

Attomey-Oeneral  Jdhneon,  for  Bespondent. 

FooTB,  €• — The  defendant  was  convicted  of  assault  with 
a  deadly  weapon,  upon  an  information  charging  the  crime 
of  assault  with  intent  to  murder. 

The  claim  made  for  a  reversal  of  the  judgment  rendered 
in  the  premises,  and  from  an  order  denying  a  new  trial  is, 
that  the  court  erred  in  not  submitting  the  question  of  the 
sanity  of  the  defendant  to  a  jury,  under  the  provisions  of 
section  1868  of  the  Penal  Code,  and  that  it  should  have 
given,  instead  of  refusing,  an  instruction  asked  for  on  be- 
half of  the  defendant. 

The  section  of  the  Penal  Code  with  which  it  is  alleged 
the  trial  court  failed  to  comply  is : — 

"Sec*  1368.  When  an  action  is  called  for  trial,  or  at 
any  time  during  the  trial,  or  when  the  defendant  is 
brou^t  up  for  judgment  on  a  conviction,  if  a  doubt 
arise  aa  to  the  sanity  of  the  defendant,  the  court  must 
order  the  question  as  to  his  sanity  to  be  submitted  to  a 

In  the  present  case,  the  court,  upon  the  trial  of  the 
defendant,  allowed  evidence  as  to  his  sanity  after  and 
before  the  conunission  of  the  offense  charged,  btU  would 
not  give  aai  instruciion  to  the  jury  to  the  effect  that  if  they 
believed  the  defendant  insane  at  the  time  of  trial  that 
they  should  acquit  him.  It  was  proper  for  the  court  to 
allow  such  testimony  to  go  to  the  jury  on  the  trial,  with 
a  view  to  enable  them  to  determine  whether  the  defend- 
ant was  insane  at  the  time  of  the  conunission  of  the  of- 
fense. {People  V.  Farrell,  31  Cal.  576.)  But  it  does  not 
follow,  because  of  this,  that  the  court  must  have  had  a 
doubt  of  the  defendant's  then  sanity;  for,  as  we  have 
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seen,  it  refused  to  givo  an  instruction  that  the  defendant 
must  be  acquit  tod  if  he  was  then  insane. 

Judge  Temple,  in  the  case  of  People  v.  Ah  Ting,  42 
Cal.  21,  snvs: — 

"The  fact  that  evidence  upon  the  subject  was  allowed 
to  go  to  the  jury,  and  that  they  were  instructed  to  find  a 
verdict  that  the  defendant  was  then  insane,  if  they  were 
satisfied,  from  the  evidence,  that  he  was  so,  implies  a  doubt 
on  the  part  of  the  court  as  to  his  sanity." 

There  the  learned  judge  found  two  circumstances  which 
together  implied  a  doubt  by  the  court  In  the  present  case, 
the  most  important  and  persuasive  circumstance  showing 
doubt  in  the  former  case  is  absent;  that  is,  the  granting 
of  the  instruction  to  the  jury. 

In  the  present  case,  Ihe  court  evidently  had  no  doubt 
that  the  defendant  was  sane;  and  there  being  no  request 
made  by  him  to  have  the  question  of  insanity  submitted, 
as  section  1368  requires,  as  a  separate  and  distinct  issue 
from  that  of  defendant's  guilt  or  innocence  of  the  offense 
charged,  it  did  its  duty  by  allowing  the  evidence  to  go 
to  the  jury  as  bearing  upon  the  question  of  the  sanity 
of  the  defendant  at  the  time  of  the  commission  of  the 
offense. 

Therefore  the  case  in  42  California  is  not  in  point  here 
as  showing  conclusively  that  the  court  must  have  had  doubt 
as  to  the  defendant's  then  insanity. 

The  evidence  in  the  transcript  is  not  of  a  kind  from 
which  we  can  say  that  the  trial  court  either  ignorantly 
or  capriciously  disregarded  it  force  and  effect  in  not  enter- 
taining therefrom  doubt  as  to  the  defendant's  sanity.  It 
is  clear  that  no  such  doubt  existed  in  the  mind  of  the  trial 
court,  and  we  cannot  say  that  it  was  its  dviy  to  have  enter- 
tained such  doubt  from  that  evidence. 

The  instruction  refused  is:  "You  are  also  instructed 
that  if  you  believe,  from  the  evidence,  that  the  defendant 
is  now  insane,  you  shall  find  him  not  guilty  because  of 
insanity." 
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"There  was  no  plea  of  insanity  required."  {People  v. 
Ah  Ting,  42  Cal.  21.) 

The  proof  upon  the  matter  of  insanity  was  not  admitted 
under  any  such  issue  as  present  insanity,  as  we  have  seen. 
No  such  issue  was  before  the  jury,  and  no  such  instruction 
was  proper. 

We  perceive  no  prejudicial  error  in  the  record,  and  ad- 
vise that  the  judgment  and  order  be  ajBSrmed. 

Beloheb,  C.  C,  and  Vanoubp,  0.,  ooncurred. 

The  CouBT. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 

Patebson,  J.,  dissenting. — ^I  think  it  was  the  duty  of 
the  court,  when  the  deputy  sheriff  testified  he  believed 
the  defendant  to  be  insane,  to  suspend  the  trial  and  or- 
der the  question  of  his  sanity  to  be  submitted  to  a  jury. 
The  deputy  testified  that  he  was  the  jailer,  and  had 
observed  the  actions  and  language  of  the  defendant  dur^ 
ing  the  time  of  his  imprisonment  in  the  county  jail,  and 
believed  him  to  be  insane.  This  was  sufficient  to  create 
the  doubt  provided  for  by  the  provisions  of  section  1868. 
I  do  not  mean  to  say  that  in  every  case  where  a  witness 
testifies  that  he  believes  the  defendant  to  be  insane,  the 
court  must  order  the  question  of  his  insanity  to  be  sub- 
mitted to  a  jury.  The  defendant  in  nearly  every  case 
might  be  able  to  procure  a  witness  who  would  testify  to 
his  insanity.  Each  case  must  depend  upon  its  own  pe- 
culiar circumstances.  Here  an  officer  of  tiie  state, — 
the  defendant's  keeper, — ^without  any  interest  whatever 
in  the  result  of  the  prosecution,  and  having  had  oppor- 
tunity for  two  months  to  converse  with  and  observe  the 
actions  of  the  defendant,  testified  that  he  believed  the 
defendant  to  be  insane.  There  was  other  evidence,  un- 
contradicted, which  tended  to  show  that  the  defendant 
wag  insane  prior  to  the  time  of  the  assault,  and  that  the 
act  of  defendant  was  that  of  a  madman,  without  provo- 
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cation  or  motive.  Aa  was  said  by  Judge  Temple  in  People 
V.  Ah  Yvng,  42  Cal.  21 :  "Common  humanity  requires  that 
one  should  not  be  tried  for  his  life  while  insane,  and  coun- 
sel for  the  defendant  cannot  waive  such  inquiry  when  the 
doubt  exists*  •  .  •  •  It  was  the  duty  of  the  court,  of  its 
own  motion,  to  suspend  the  trial  or  further  proceedings  in 
the  case,  at  whatever  state  the  doubt  arose,  until  the  ques- 
tion of  sanity  was  determined*'' 


[No.  18501.    In  Bank.— Auffiist  4,  1890.) 

GEORGE  STORCH,  Appbllaistt,  v.  ERANK  McOAIN 
ET  Ai^,  Respondents. 

MOBT0AO»— RELEASK  BT  AllENT— BVIDSZTCI!>—PB00r  Of  AtTTHOBITT — 

PiwDiNo — Conflicting  BJtidengb. — Where  a  mortgage  was  re- 
leased in  consideration  of  an  absolute  conyeyance  of  the 
mortgaged  property  by  an  attorney  in  fact,  whose  powers  of 
attorney  did  not  authorize  such  release.  It  may  nevertheless 
be  shown.  In  an  action  to  foreclose  the  mortgage,  that  the 
note  was  indorsed  to  the  agent  by  the  mortgagee  In  blank, 
together  with  the  mortgage,  with  power  to  collect,  and  that 
the  mortgagee  told  the  mortgagor  that  the  money  belonged 
to  such  agent,  and  that  anything  he  did  with  the  mortgagor 
the  mortgagee  would  stand  by;  and  such  evidence  would 
Justify  a  finding  that  the  agent  had  authority  to  release  the 
mortgage,  though  other  evidence  may  conflict  therewith. 

Id. — iNDOaSBMSNT  OF  NOTB  IN  BLANK — ^IliOBTGAOB   AN   iNCmSNT  TO 

NoTB  SsouBED-— AssiONHBNT. — ^A  uoto  ludorsed  in  blank  is 
payable  to  bearer,  and  may  be  negotiated  by  delivery  alone; 
and  a  mortgage  securing  such  note  Is  a  mere  Incident  of 
the  debt,  and  follows  the  transfer  o(  the  note  with  the  full 
effect  of  a  regular  assignment 
Amendment  to  Answbe — Oontinuanob— AFFiDAvrr— Matbeiautt 
OF  BviDENCB — ^Diligence. — ^Permitting  the  defendant  to  amend 
his  answer,  and  refusing  to  postpone  the  trial  on  the  ground 
of  absence  of  evidence  to  meet  the  Issues  raised  by  such 
answer.  Is  not  error,  where  the  record  does  not  disclose  that 
the  motion  to  postpone  the  trial  was  made  upon  affidavit 
showing  the  materiality  of  the  evidence  expected  to  be  ob- 
tained, and  that  due  diligence  had  been  made  to  obtain  it 

FORECLOSTTBB  OF   MbBTQAGE — ISSITE   AS   TO   SATISFACTION   BT   DeED-^ 

Evidence  of  Value — Motive  fob  Bbinoinq  AonoN. — ^Evidence 
as  to  the  condition  of  the  real  estate  market  at  the  time  of 
an  alleged  satisfaction  of  the  mortgage  which  Is  sought  to 
be  foreclosed  Is  not  admissible  In  favor  of  defendant  in  the 
action  of  foreclosure,  to  show  why  suit  was  brought,  as  the 
motive  of  plaintiff  for  bringing  the  suit  is  not  material. 
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AFPSAIr-BSBOB  IK  ADMISSION  OF  E^rIDKITGB— PBXBUICFTIOIT  OF  PBKJ- 

UDicB — ^New  Tbial. — ^Where  evidence  la  erroneously  admitted 
against  an  objection  as  to  its  admissibility,  the  presumption 
Is,  that  the  trial  court  attached  some  importance  to  it;  and 
if  it  cannot  be  seen,  from  the  record,  that  the  evidence  was 
not  prejudicial  to  the  party  objecting,  the  errbr  In  admitting 
it  entitles  such  party  to  a  new  trlaL 

Affxai*  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  Ihe  opinion  of  the  cour^ 

Bargeni  &  Harpham,  for  Appellant 

Bobert  Hardie,  for  Respondents, 

Shabpstein,  J. — ^Action  to  foreclose  a  mortgage  given 
to  secure  the  payment  of  a  promissory  note  of  eight 
thousand  dollars.  The  central  question  in  the  case  is^ 
whether  the  note  had  been  paid  and  the  mortgage  dis- 
charged before  the  commencement  of  this  action.  The 
court  so  found,  and  that  finding  is  attacked  by  appellant, 
on  the  ground  of  the  insufficiency  of  the  evidence  to 
justify  it 

The  evidence  shows  that  one  John  Belz  had  possession 
of  the  note  and  mortgage  by  authority  of  plamtiflF,  who 
testifies  as  follows:  **Shortly  before  maturity  I  sent  the 
note  to  the  First  National  Bank  of  Los  Angeles,  Califor- 
nia, for  collection.  I  stated  to  them  if  it  was  not  paid 
promptly,  to  turn  it  over  to  John  Belz,  who  would  see  to 
the  collection  of  it.'*  The  note  was  indorsed  by  plain- 
tiff generally  or  in  blank,  and  was  turned  over  by  the 
bank  to  Belz.  On  December  22,  1889,  Belz  and  defend- 
ant McCain  negotiated  for  the  exchange  of  said  note 
and  mortgage  for  an  absolute  conveyance  to  plaintiff 
by  defendant  McCain  of  an  undivided  one-fourth  part 
of  the  mortgaged  premises  and  a  note  for  $1,486.35,  se- 
cured by  a  mortgage  on  another  fourth  of  said  premises. 
Belz,  in  consideration  of  said  absolute  conveyance  and 

last-mentioned  note   and  mortgage,  delivered  to  defend- 
LXXXV.  Cal.— 20 
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ant  McCain  said  note  of  eight  thousand  dollars,  canceled 
and  executed  the  following  indorsement  on  the  record 
of  the  mortgage  given  to  secure  the  payment  of  said 
note: — 

"Received  full  and  entire  satisfaction  on  the  within 
mortgage  this  twenty-second  day  of  December,  1887. 

"Geoeqb  Stoboh. 

'TBy  John  Bei.z,  his  attorney  in  fact." 

If  John  Belz  had  authority  to  bind  the  plaintiflF,  there 
can  be  no  doubt  of  the  satisfaction  of  the  mortgage  which 
this  action  is  brought  to  foreclose.  It  is  not  shown  that 
Belz  was  authorized  by  any  formal  power  of  attorney  to 
execute  a  release  of  said  mortgage.  He  held  plaintifPs 
power  of  attorney  at  the  time,  but  it  did  not  authorize 
him  to  enter  the  satisfaction  of  said  mortgage,  and  the 
court  finds  that  Belz  had  authority  from  plaintiff,  other 
than  that  contained  in  said  power  of  attorney,  for  execut- 
ing the  satisfaction  of  the  mortgage  which  plaintiflF  is 
seeking  to  foreclose  in  this  action.  The  defendant  Mo- 
Cain  testified  that  plaintiflF  told  him,  at  the  time  the  loan 
was  made  for  which  said  note  of  eight  thousand  dollars 
and  mortgage  were  executed,  that  the  money  loaned  be- 
longed to  Belz,  and  that  plaintiflF  wrote  him,  defendant 
McCain,  that  he,  plaintiflF,  had  sent  the  note  to  the  First 
National  Bank  for  collection;  that  Belz  was  there,  and 
anything  that  defendant  McCain  did  with  Belz,  he,  plain- 
tiff, stood  by  it;  he  stood  by  anything  that  Mr.  Belz  did 
for  him.  That  testimony,  and  the  turning  over  to  Belz 
of  the  note  indorsed  by  plaintiff,  together  with  the  mort- 
gage, constitute  the  evidence  of  the  authority  of  Belz  to 
receive  anything  other  than  money  in  satisfaction  of 
the  note  and  mortgage.  And  we  think  that  is  suflicient 
to  justify  the  finding  that  Belz  had  such  authority.  The 
indorsement  and  delivery  of  the  note  by  plaintiff  to  Belz 
was  strong  evidence  of  it  A  note  indorsed  in  blank  is 
payable  to  bearer,  and  may  be  negotiated  by  delivery  alone. 
(Curtis  V.  Bpragvs,  51  CaL   239;  Peacock  v.  Rhodes, 
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2  Dong.  6o5 ;  Swan  v.  N.  B.  AtLstrdLioji  Co,,  2  Hiirl.  &  C. 
175 ;  Norris  v.  Preston,  93  111,  216.)  The  mortgage  was 
a  mere  incident  of  the  debt  which  it  secured,  and  fol- 
lowed the  transfer  of  the  note  with  the  full  effect  of  a  reg- 
ular assigimienLt     {Ord  v.  McKee,  5  Cal.  616.) 

Conceding  that  parol  evidence  was  admissible  to  show 
that  the  transaction  was  not  what  tlie  law,  in  the  absence 
of  such  evidence,  would  presmne  it  to  be^  we  have  here 
the  evidence  of  defendant  McCain  that  it  was  intended 
to  operate  as  an  assignment  of  the  note  and  mortgage  to 
Belz.  There  is  evidence  tending  to  show  that  the  in- 
dorsement was  intended  to  be  special  for  the  purpose  of 
authorizing  Belz  to  collect  the  amount  of  the  debt  se- 
cured in  money.  But  we  cannot  interfere  with  the  find- 
ing, where  the  evidence  upon  the  issue  foimd  is  conflict- 
ing. It  is  exclusively  for  the  court  below  to  determine 
the  weight  of  evidence. 

The  court  did  not  err  in  permitting  the  defendants  to 
amend  their  answers,  nor  in  refusing  to  postpone  the 
trial  on  the  ground  of  absonce  of  evidence  to  meet  the 
issues  raised  by  suoh  amendment  The  reoord  does  not 
disclose  that  the  motion  was  made  upon  affidavit  show- 
ing the  materiality  of  the  evidence  expected  to  be  ob- 
tained, and  that  due  diligence  had  been  made  to  obtain 
it;  and  it  is  only  upon  such  an  affidavit  that  a  motion  to 
postpone  a  trial  on  the  ground  of  absence  of  evidence  can 
be  made.     (Code  Civ.  Proc.,  sec.  596.) 

While  the  defendant  was  on  the  witness-stand  testify- 
ing in  his  own  behalf,  his  counsel  asked  him:  ^^What 
was  the  condition  of  the  real  estate  market  in  this  city 
and  county  [Los  Angeles  city  and  county]  about  the  time 
of  this  transaction,  December  22,  1887  ?" 

Plaintiff's  counsel  objected  to  the  question,  on  the 
ground  that  it  was  irrelevant  and  immaterial 

The  Court. — I  think  it  would  go  to  show  why  action 
might  be  brought. 

Counsel  for  plaintiff  excepted,  and  witness  answered: 
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"It  was  very  active;  what  was  called  a  boom,  especially 
in  this  section;  this  land  was  located  at  what  was  known 
as  Santa  Fe  Springs,  and  runs  up  and  adjoins  the  town 
site."  This  was  followed  by  other  questions  and  answers 
of  similar  import,  which  were  objected  to,  objections 
overruled,  and  exceptions  reserved.  That  this  evidence 
was  wholly  irrelevant  and  immaterial  we  have  no  doubt 
It  is  entirely  outside  of  any  issue  in  the  case^  and  ought 
not  to  have  influenced  the  decision  in  any  degree  what- 
ever. But  we  are  not  at  liberty  to  hold  that  the  admit- 
ting of  it  was  a  harmless  error.  The  overruling  of  the 
objection  to  admitting  it^  on  the  ground  that  it  was  ir- 
relevant and  immaterial,  indicates  that  in  the  opkiion 
of  the  court  it  was  relevant  and  material  And  counsel 
for  respondent  defends  the  action  of  the  court  on  the 
ground  that  it  was  relevant  and  materiaL  In  his  brief 
he  says:  "The  materiality  of  the  evidence  of  defend- 
ant McCain  as  to  the  value  of  real  estate  on  December 
22f  1887,  when  the  settlement  was  effected,  and  its  value 
about  the  time  suit  was  commenced,  as  well  shown  by 
the  quotation  from  the  opinion  of  Judge  Van  Dykei,  in 
which  he  says:  ^I  cannot  resist  the  conclusion  that  the 
rapid  decline  in  the  price  of  land  between  the  date  of 
settlement  and  the  commencement  of  this  action  ac- 
oounts  for  the  proceedings.'  The  evidence  was  material 
to  show  why  suit  was  brought'*  But  the  motive  for 
bringing  suit  was  in  no  way  material,  and  could  not 
properly  be  inquired  into.  That  the  court  attached  some 
importance  to  this  evidence,  we  are  bound  to  presume 
from  his  admitting  it  against  the  objection  made  to  it 

We  therefore  cannot  see,  from  the  record,  that  this 
evidence  did  not  prejudice  the  plaintiff,  and  the  error  in 
admitting  it  entitles  appellant  to  a  new  trial  (Eice  v. 
Heath,  39  CaL  609;  Spcmagel  v.  Dellinger,  38  CaL  278; 
Sweeney  v.  ReUley,  42  Cal.  402;  Ponce  v.  McElvy,  51 
CaL  222.) 

Judgment  and  order  reversed,  and  cause  remanded  for 
a  new  triaL 
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Patebson^  J.y  Fox,  J.y  and  Wobks^  J.,  ooQcarrod. 

MoFabland,  J.y  dissentiiig. — ^I  dissent  I  think  that 
the  case  was  properly  decided  in  the  oonrt  below^  and 
that  the  error,  if  any,  in  admitting  certain  evddence  was 
not  of  sufficient  importance  to  change  the  result 

Thobnton,  J. — I  concur  with  Justice  McFarland. 


[No.  20684.    In  Bank.— August  4,  1S90.] 
Ex  PABTB  F.  C.  KEIL>  ON  Habbas  Cobpits. 

Habeas  Cobpus — ^Dcfectivs  Commitment— Ktonafing  —  Assault 
WITH  Deadly  Weapon. — ^A  warrant  of  commitment  Issued  on 
the  charges  of  kidnaping  and  assault  with  a  deadly  weapon 
is  defective  in  form  in  failing  to  show  the  name  of  the  party 
assaulted  and  imprisoned;  but  such  defect  will  not  entitle 
the  prisoner  to  be  discharged  on  Jiabeaa  corpus. 

Id. — ^Amendment  oe  Defective  Commitment. — ^Where  a  proper  or- 
der for  holding  the  prisoner  to  answer  is  indorsed  on  the 
deposition  by  the  committing  magistrate,  he  can  at  any 
time  amend  the  warrants  of  commitment  so  as  to  make  them 
fully  and  formally  descriptive  of  the  offenses  proved  by  the 
depositions. 

Id. — Commitment  fob  Wbono  Offense  —  Depositions  Showing 
Otheb  Offenses — Duty  of  District  Attobney — ^Lawful  De- 
tention OF  Prisoners. — The  fact  that  prisoners  were  com- 
mitted for  kidnaping,  of  which  they  were  not  guilty,  does 
not  entitle  them  to  be  discharged  on  habeas  oorpus.  If  the 
depositions  taken  on  the  commitment  show  that  they  were 
guilty  of  false  imprisonment,  and  that  some,  if  not  all,  of 
them  were  guilty  of  assault  with  deadly  weapons,  it  being 
the  right  and  the  duty  of  the  district  attorney  to  file  in- 
formations against  them  for  the  ofFenses  disclosed  by  the 
depositions,  regardless  of  the  terms  of  the  commitment;  and 
pending  the  filing  of  such  informations,  their  imprisonment 
is  lawful,  and  they  cannot  be  discharged  on  habeas  corpus. 

Criminal  Law  —  Kidnaping  —  Taking  Kidnaped  Person  out  of 
State — Island  Part  of  State — ^High  Seas. — ^Whether  or  not 
any  part  of  the  channel  of  the  Pacific  Ocean  between  Santa 
Catalina  Island,  which  forms  part  of  the  county  of  Los 
Angeles,  and  the  mainland  Is,  as  between  the  state  and  the 
nation,  or  as  between  the  United  State  and  foreign  nations, 
a  part  of  the  high  seas,  a  mere  design  to  take  a  person 
across  such  channel  from  another  part  of  Los  Angeles  County 
to  such  island  cannot  be  held  to  be  a  design  to  take  such 
person  out  of  the  state,  within  the  meaning  of  section  207 
of  the  Penal  Code,  which  defines  kidnaping.  (McFabland, 
J.,  and  Patebson,  J.,  dissenting.) 
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Application  to  the  Supreme  Court  for  the  dischargr 
of  petitioner  upon  a  writ  of  habeas  corpus.  The  fact; 
are  stated  in  the  opinion  of  the  courts 

Max  LoewerUhal,  for  Petitioner. 

Fraaik  P.  Kelly,  for  Eeepondent 

Beatty,  C.  J. — The  petitioner  in  the  above-entitled 
case  has  been  committed  on  charges  of  kidnaping  and 
asasult  with  a  deadly  weapon.  He  seeks  to  be  discharged 
on  habeas  corpus,  upon  the  grounds  that  the  warrant  of 
commitment  is  defective  in  substance^  and  that  the  evi- 
dence contained  in  the  depositions  shows  that  he  was  not 
guilty  of  the  offense  of  kidnaping,  but^  at  most,  of  a  false 
imprisonment 

1.  The  commitments  are  defective  in  form  in  failing 
to  show  the  name  of  the  party  assaulted  and  imprisoned ; 
but  this  defect  does  not  entitle  the  prisoner  to  be  dia- 
diargei  (Pen.  Code,  sec  1488 ;  Ex  parte  BuU,  42  Cal 
199.) 

Besides,  a  proper  order  for  holding  the  petitioner  to 
ajiswer  was  in  every  instance  indorsed  on  the  depositions 
by  the  committing  magistrate,  and  he  could  at  any  time 
amend  the  warrants  of  commitment  so  as  to  make  them 
fuUy  and  formally  descriptive  of  the  offense  proved  by 
the  depositions.     {Ex  parte  Branigan,  19  Cal.  133.) 

2.  The  depositions  show  that  the  petitioner  and  others, 
about  midni^t  of  the  26th  of  February,  1890,  went 
aboard  of  a  schooner  moored  at  the  wharf  in  San  Pedro, 
in  the  county  of  Los  Angeles,  and  by  threats,  display  of 
pistols,  and  actual  force  unlawfully  removed  two  sailors. 
Bush  and  Kemp,  from  the  vessel,  and  conveyed  them  in 
an  open  boat  to  the  island  of  Santa  Catalina,  where  they 
were  detained  for  several  days,  and  until  they  were  re- 
leased by  the  sheriff  of  Ix>s  Angeles. 

Kidnaping  is  thus  defined  by  section  207  of  the  Pe- 
nal Code:  "Every  person  who  forcibly  steals,  takes,  or 
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arrests  any  person  in  this  state,  and  carries  him  into  an- 
other country,  state,  or  county,  or  who  forcibly  takes  or 
arrests  any  person,  with  a  design  to  take  him  out  of  this 
state,  without  having  established  a  claim  according  to 
the  laws  of  the  United  States  or  of  this  state^  or  who 
hires,  persuades,  entices,  decoys,  or  seduces  by  false 
promises,  misrepresentations,  or  the  like^  any  person  to 
go  out  of  this  state,  or  to  be  takeoi  or  iiemoved  thereflrom, 
for  the  purposes  and  with  the  intent  to  sell  such  person 
into  slavery  or  involuntary  servitude  or  otherwise  to 
employ  him  for  his  own  use,  or  to  the  use  of  anotiier, 
without  the  free  will  and  consent  of  such  persuaded  per- 
son, is  guilty  of  kidnaping. '^ 

Santa  Catalina  Island  is  a  part  of  the  county  of  Los 
Angeles,  and  there  is  no  evidence  in  the  depositions  that 
the  petitioner  took  or  intended  to  take  Bush  and  Kemp 
into  any  other  countiy,  state,  or  county.  Petitioner  was 
not  guilty  of  kidnaping,  therefore,  unless  he  had  the  "de- 
sign to  take  them  out  of  this  state/'  vrfthin  the  meaning 
of  the  section  above  quoted.  Whether  he  had  such  de- 
sign or  not  depends  upon  whether  the  channel  twenty 
miles  wide  between  Santa  Catalina  Island  and  the  main- 
land is,  in  the  sense  of  the  statute,  out  of  the  state. 

The  boimdaries  of  Calif omia  are  defined  by  article  21 
of  the  constitution  as  follows: — 

"Sec  1.  The  boimdaiy  of  the  state  of  California  shall 
be  as  follows :  Commendng  at  the  point  of  intersection  of 
the  forty-second  degree  of  north  latitude  with  the  one  hun- 
dred and  twentieth  degree  of  longitude  west  from  Green- 
wich, and  running  south  on  the  line  of  said  one  hundred 
and  twentieth  degree  of  west  longitude  until  it  intersects 
the  thirty-ninth  degree  of  north  latitude;  thence  run- 
ning in  a  straight  line,  in  a  southeasterly  direction,  to  the 
river  Colorado,  at  a  point  where  it  intersects  the  thirty- 
fifth  degree  of  north  latitude;  thence  down  the  middle 
of  the  channel  of  said  river  to  the  boundary  line  be- 
tween the  United  States  and  Mexico,  as  established  bv 
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the  treaty  of  May  80,  1848;  thence  running  west  and 
along  said  boundary  line  to  the  Pacific  Ocean,  and  ex- 
tending therein  three  English  miles;  thence  running  in 
a  northwesterly  direction  and  following  the  direction  of 
the  Pacific  Coast  to  the  forty-second  degree  of  north  lat- 
itude; thence  on  the  line  of  said  forty-second  degree  of 
north  latitude  to  the  place  of  beginning.  Also,  includ- 
ing all  the  islands,  harbors,  and  bays  along  and  adjacent 
to  the  coast." 

That  Santa  Catalina  Island  is  embraced  by  this  de- 
scription is  admitted,  but  it  is  contended  that  the  waters 
of  the  ocean  at  all  points  more  than  a  marine  league 
from  the  shore  are  out  of  the  state,  and  that  the  state 
has  no  jurilsdiction  over  them,  and  consequently,  that  in 
conveying  his  prisoners  from  the  mainland  to  tixe  island, 
twenty  miles  distant,  the  petitioner  necessarily  took 
them,  and  intended  to  take  them,  out  of  the  state.  This 
presents  a  nice  and  important  question,  as  to  which  the 
court  is  not  agreed,  and  as  its  decision  is  not  essential  to 
a  disposition  of  this  case^  it  will  be  left  for  future  con- 
sideration. 

We  are  satisfied  that,  whether  or  not  any  part  of  the 
channel  between  Santa  Catalina  and  the  mainland  is,  as 
between  the  state  and  the  nation,  or  as  between  the 
United  States  and  foreign  nations,  a  part  of  the  high 
seas,  a  mere  design  to  take  a  person  across  such  channel 
from  one  part  of  Los  Angeles  coimty  to  another  part  of 
the  same  county  cannot  be  held  to  be  a  design  to  take 
such  person  out  of  the  state,  within  the  meaning  of  the 
Penal  Code,  and  consequently,  that  there  is  nothing  in 
these  depositions  to  show  that  the  petitioners  were  guilty 
of  the  crime  of  kidnaping. 

But  it  does  not  follow  from  this  that  the  prisoner  are 
unlawfully  held,  or  that  they  should  be  discharged  from 
custody. 

The  depositions  show  that  they  were  guilty  of  false 
imprisonment  (Pen.  Code,  sees.  236,  237),  an  offense  of 
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which  the  supeiior  ooort  has  jurisdictioiiy  and  also  that 
Bome,  if  not  all,  of  them  were  guilty  of  aaaault  with 
deadly  weapons. 

This  being  80>  it  is  the  right  and  the  duly  of  the  dis- 
trict attorney  to  file  informations  against  ^em  for  the 
offenses  disclosed  by  the  depositions^  regardless  of  the 
terms  of  the  commitments.  (^People  v.  Yierm,  67  CaL 
231.) 

Fending  the  filing  of  such  inf ormationsy  their  imprisr* 
onment  is  lawful 

Writ  discharged,  and  petitioner  remanded. 

Fo3^  J.y  Thobnton,  J.y  WoBKS,  J.,  and  SHASPSTEnr, 
tT.,  ooncurred. 

MoFaslaot),  J.,  and  Patebson,  J.,  concurring. — ^We 
concur  in  the  judgment  remanding  the  petitioner;  but 
we  think  that  a  design  to  take  a  person  across  that  part 
of  the  Pacific  Ocean  which  lies  between  the  mainland 
and  the  island  of  Santa  Catalina  is  a  '^design  to  take 
him  out  of  this  state"  within  the  meanilng  of  tiiat  part 
of  the  Penal  Code  which  defines  kidnaping. 


[No.  18475.    In  Bank.— August  4,  1890.] 

GEORGE  W.   ADAIR,   Appellant,  v.   FRANK  M. 

WHITE  BT  AL.,  Respoitoents. 

MEZIOiJEr  GXANT— CdTGLUSirBmBSS  or  PATEin>— HOMXSTBAD  Bntbt. 

— ^A  patent  to  land,  issued  by  the  United  States  upon  a  con- 
firmed Mexican  grant,  is  conclusive  upon  the  United  States 
gOTemment  and  all  claiming  under  it  after  the  date  of  its 
issue,  and  precludes  any  subequent  homestead  entry  of  the 
same  land  under  an  act  of  Congress. 

BouiTDABiES  —  Description  iw  Patent  —  Monuments. — In  deter- 
mining the  boundaries  of  a  patent  as  applied  to  the  tract 
of  land  described  in  it,  courses  and  distances  must  yield  to 
natural  objects  or  monuments  called  for. 

!]>. — SiTBVST  or  Public  Land  afteb  Patent. — ^A  survey  of  public 
land,  made  many  years  after  a  patent  has  issued  to  certain 
lands  under  a  prior  survey,  confirming  a  Mexican  grant,  is 
entitled  to  but  little  consideration,  and  cannot  disturb  or 
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damage  the  boundary  lines  of  the  lands  which  have  gone 
into  the  patent,  and  which  are  conclusive  between  the  holder 
under  the  patent  and  the  United  States  government 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Ventura  County,  and  from  an  order  denying  a  new  trial 

The  facts  are  stated  in  the  opinion  of  liie  oourb 

W.  H.  wade,  for  Appellant 

BlacJcstoch  dc  Shepherd,  for  Bespondents. 

Thoenton,  J. — ^Action  of  ejectment  for  a  parcel  of 

land  in  Ventura  County,  in  which  judgment  passed  for 
the  defendants.  Plaintiff  moved  for  a  new  trial,  which 
was  denied,  and  he  appeals  from  the  judgment^  and  the 
order  denying  his  motion. 

The  plaintiff  claims  under  a  patent  of  the  United 
States,  issued  on  a  confirmed  Mexican  grant  of  the  rancho 
Santa  Paula  y  Saticoy.  The  patent  was  issued  by  the 
United  States  on  the  twenty-second  day  of  April,  1872. 
With  the  grantee  of  this  patent  the  plaintiff  connects 
himself  by  proper  mesne  conveyances,  executed  before 
the  commencement  of  this  action. 

The  main  point  to  be  determined  herein  turns  upon 
the  location  of  the  southern  boundary  line  of  the  rancho 
above  named,  which  will  be  herein  called  the  Santa 
Paula.  It  is  claimed  by  the  plaintiff  that  the  strip  of 
land  in  controversy  herein,  lying  along  the  southern 
l>oundary  of  the  Santa  Paula^  of  which  the  defendants 
were  in  possession  when  the  action  was  brought,  is  within 
rhe  lines  of  the  patent  above  mentioned,  issued  in  1872, 
while  the  defendants  contend  that  it  is  not  included 
within  such  lines.  As  to  this  point  testimony  was  in- 
troduced by  the  parties,  and  this  court  is  called  on  to 
determine  whetlier,  within  the  rules  laid  down  in  its 
decisions,  there  is  an  insufficiency  of  the  evidence  to 
justify  the  decision  of  the  court  below,  which  was  adverse 
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ti)  the  contention  of  plaintiff.     We  proceed  to  the  con- 
sideration of  tl'iA  point. 

The  patent  herein,  having  been  issued  upon  a  oon- 
firmod  Mexican  grant,  is  conclusive  upon  the  United 
States  government  and  all  claiming  under  it  Such  is 
the  meaning  of  the  act  of  Congress  of  March  3,  1851,  en- 
titled ^^An  act  to  ascertain  sad  settle  the  pritvate  land 
claims  in  the  state  of  California.''  (See  section  15  of  the 
act.)  This  interpretation  has  always  been  given  to  sec- 
tion 16  of  the  above-cited  act  (See  Waterman  v.  Smith, 
13  CaL  873;  Moore  v.  Wilkinson,  13  Cal.  478.) 

The  question  of  the  conclusiveness  of  the  patent  upon 
all  except  third  persons  should  be  regarded  as  conclu- 
sively settled  by  the  cases  above  cited,  which  have  been 
approved  and  followed  in  many  cases  decided  by  this 
court  and  the  supreme  court  of  the  United  States. 
There  is  no  case  to  the  contrary.  The  defendants 
claimed  under  a  homestead  entry  made  under  an  act  of 
Congress.  They  certainly  can  only  be  r^arded  as 
claiming  under  the  United  States,  and  as  the  patent  is 
conclusive  on  the  United  States,  and  was  so  from  the 
date  of  its  issue,  it  must  be  held  to  be  conclusive  on  the 
defendants. 

The  southern  line  of  the  patent  of  the  Santa  Paula  is 
thuB  described  in  the  field-notes  of  the  x>atent  (both 
patent  and  field-notes  were  offered  in  evidence,  and  are 
3et  forth  in  the  transcript)  as  commencing  at  the  station 
mentioned,  S.  P.  13,  and  running  "thence  south  42^ 
east,  at  30  links  enters  bed  of  Santa  Clara  River,  course 
soutliwest,  at  4  chains  intersects  offset  of  township  line 
in  township  3  north,  range  21  woj^t,  39.60  chains  east  of 
comer  of  sections  10,  11,  14,  and  15,  at  4  chains  and  50 
links  crosses  river  and  ascends;  thence  along  westerly 
slope  of  abrupt  hill  called  Lomas  de  Santa  Paula,  492 
chains,  to  stake  marked  S.  P.  14,  station  at  the  most 
southern  point  of  above-named  hills,  knwon  as  the  Punta 
de  la  Loma." 
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It  will  be  observed  that  this  liiae  terminates  at  the 
most  southern  point  of  the  hills  called  the  Lomas  de 
Santa  Paula,  which,  point  is  known  as  the  Ponta  de  la 
Loma.  This  is  a  natural  object  or  monument^  and  the 
station  S.  P.  14  was  there  fixed  and  established  by  the 
calls  of  the  patent 

If  this  point  can  be  f  ound,  it  is  onlj  necessary  to  run 
a  line  from  S.  P.  13  to  S.  P.  14  to  fix  the  souliLem  boun- 
daiy  lina  It  may  be  that  the  lengdL  of  thdls  line,  as 
stated  in  the  field-notes^  is  not  accurate.  It  is  stated  in 
the  notes  to  be  492  chains  in  length.  If  it  should  turn 
out  to  be  actually  longer  or  shorter  than  492  chains,  this 
is  immaterial  in  fixing  the  line.  The  line  must^  accord- 
ing to  the  calls  of  the  patent^  run  to  this  pointy  whatever 
be  its  length, — ^whether  the  line  exceed  in  length  492 
chains,  or  be  less  than  492  chains.  The  same  may  be 
said  of  the  course.  Any  variation  in  the  course  should 
be  disregarded.  The  variation,  if  any,  as  the  testimony 
shows,  can  only  be  trifling;  whether  varying  in  any 
wise^  or  not^  that  course  must  be  pursued  which  will 
bring  the  line  to  the  natural  object^  the  Punta  de  Loma. 
The  above  is  in  accord  with  the  well-settled  rule  that  in 
applying  a  conveyance  to  the  tract  of  land  described  in 
it^  course  and  distance  must  yield  to  natural  objects  or 
monuments  called  for.  Such  monuments  are  more  cer- 
tain and  less  liable  to  mistake  or  error  than  course  and 
distance,  and  therefore  monuments,  as  more  certain,  pre* 
▼ail  over  course  and  distance,  partaking  more  or  less  of 
uncertainty. 

The  plaintiff  called  a  surveyor,  one  George  0.  Power, 
who  was  admitted  by  the  counsel  for  defendantB  to  be 
pre-eminently  qualified  a)B  a  surveyor.  Power  located 
the  southern  line  of  the  patent  of  Santa  Paula  in  con- 
formity to  its  calls.  A  plat  of  the  survey  made  by  Power 
is  contained  in  the  record,  as  well  as  a  topographical 
map  of  the  Punta  de  la  Loma.  The  southern  line,  ao 
cording  to  the  testimony  of  this  witness,  includes  within 
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ihe  lines  of  the  patent  the  land  in  possession  of  the  de- 
fendants, sued  for  in  this  action. 

The  witness  first  proceeded  to  fix  the  location  of  the 
Punta  de  Loma.  He  states  it  to  be  "a  wellrknovm  reeog- 
nized  land-marJe."  The  Pnnta  de  Loma  was  fixed  by 
PoAver,  in  accordance  with  the  calls  of  the  patent^  "as 
the  most  southern  point  of  the  hills,"  styled  in  the  field- 
notes  of  the  patent  the  Lomas  de  Santa  Fbula.  (See 
extract  from  field-notes  of  patent,  given  above.) 

From  the  point  Punta  de  Loma  so  fixed,  he  (Power) 
ran  other  lines,  to  test  the  accuracy  of  its  location.  Li 
running  these  test  lines  he  used  the  data  furnished  by 
the  field-notes  contained  in  the  patent  of  the  Santa  Paula. 
He  ran  a  line  in  a  northeasterly  direction  from  the  Punta 
de  Loma,  and  though  he  found  some  discrepancies  in 
courses  and  distances  from  the  courses  and  distances 
stated  in  the  patent,  still  his  southern  line  was  substan- 
tially in  accordance  with  the  southerly  line  of  the  pat- 
ent, or  as  near  such  south  line  (the  witness  said)  as 
could  be  determined  from  the  evidence  given  him. 

The  plat  and  field-notes  of  the  final  survey  of  the 
rancho  Santa  Clara  del  Norte,  which  adjoins  the  Santa 
Paula  for  some  distance  on  the  south,  were  oflFered  in 
evidence.  The  final  survey  of  the  Santa  Clara  del  Norte 
and  the  final  survey  of  the  Santa  Paula  were  made  by 
the  same  surveyor,  J.  K  Terrell,  and  in  the  same  month, 
December,  1860. 

The  above  final  surveys  have  a  common  line,  which 
is  described  in  the  latter  portion  of  tlie  extract  of  the 
field-notes  of  the  Santa  Clara  del  Norte,  as  follows: 
**Thence  [from  staition  S.  C.  No.  4,  near  old  adobe] 
north  37J  east,  455.63  chains,  to  large  redwood  post, 
marked  S.  C.  No.  3,  at  foot  of  hill  called  Loma  del  Ar- 
royo Colorado;  thence  running  toward  the  Punta  de  la 
Ix>ma  south  77^  west,  along  southern  slope  of  abrupt 
hills,  319  chains,  to  stake  marked  S.  P.  14,  a  comer  of 
rancho  Santa  Paula  y  Saticoy  on  point  of  hiU  knowTi 
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as  thjd  Pimta  del  Lomay  marked  stake  S>.  C.  Ko.  4,  and 
run  along  boundary  of  rancho  Santa  Paula  y  Saticov 
through  sandy  bottom." 

It  will  thus  be  seen  that  S.  C.  4  in  the  final  survey  of 
the  Santa  Clara  del  Norte,  and  S.  P.  14  in  the  patented 
survey  of  the  Santa  Paula,  are  the  same. 

The  comer  of  the  survey  of  the  Santa  Clara  del  Nort^ 
No.  8,  Power  testifies,  is  positively  located,  and  was  in 
evidence  when  he  gave  his  testimony.  He  states  that 
he  started  from  that  point>  S.  C.  8,  and  ran  a  transverse 
line  around  to  the  Punta  del  Loma,  and  calculated  the 
course  and  distance,  and  it  measured  324.80  chains ;  that 
it  should  measure  by  the  patent  810  chains  south,  77^ 
west  He  further  says  that  by  following  the  course  and 
distance  of  the  patent  it  would  bring  the  point  a  trifle 
north  of  the  point  he  had  located  at  the  south  point  of 
the  Punta  del  Loma,  but  it  would  be  on  the  same  ridge  a 
little  farther  north  of  the  point  he  had  located|  which  is 
at  the  most  southerly  point  of  the  hilL 

The  same  observations  made  above  as  to  the  preva- 
lence of  natural  objects  over  course  and  distance  apply 
here.  The  line  should  be  run  to  the  natural  object  or 
monument^  regardless  of  the  discrepancies  of  course  and 
distance,  and  for  the  reason  above  stated.  So  run,  the 
line  should  be  run  to  S.  P.  14,  or  the  Punta  del  Loma,  it 
being  apparent^  from  the  field-notes  of  the  Santa  Clara 
del  Norte,  that  S.  P.  14  and  S.  C.  4  are  identical  as  re- 
gards location. 

The  same  witness  further  testifies  that  he  next  went 
up  into  the  Santa  Paula  Canon,  some  three  miles,  to  a 
well-defined  point  then  existing  there,  and  acknowledged 
as  the  common  comer  of  the  ex-Mission  and  the  Santa 
Paula  y  Saticoy  ranches,  and  ran  down,  according  to  the 
patent,  to  S.  P.  13  of  the  Santa  Paula  patented  survey, 
which  was  thus  located  as  on  the  plat  made  by  witnes>' 
of  the  land  in  dispute.  The  south  line  of  the  plat  i> 
shaded  blua     This  blue  line  the  witness  testified   t*  iu* 
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patent  line  by  course  and  distance,  as  measwred  from  the 
Punta  del  Loma. 

This  blue  line,  Power  states,  is  the  southern  line  of  the 
survey  of  the  Santa  Paula^  which  went  into  the  patent, 
and  within  this  patented  line  is  included  the  land  sued 
for  in  this  action. 

Another  and  independent  survey  was  made  of  this 
southern  line  of  the  Santa  Paula  by  one  J.  A.  Barry,  a 
surveyor.  He  was  called  as  a  witness.  In  his  testimonj' 
he  agrees  with  the  witness  (Power)  as  to  the  location  of 
the  Punta  del  Loma,  and  says  it  is  a  well-known,  visible 
landmark  He  ran  this  southern  line  in  accordance  with 
the  calls  of  the  patent,  and  states  that  as  so  run  it  in- 
cludes the  lands  in  possession  of  the  defendants,  and  in 
cotnroversy  in  this  action. 

The  principal  witness  on  the  point  of  the  location  of 
the  southern  line  of  the  Santa  Paula  called  by  defena- 
ants  was  a  surveyor  named  Stow.     He  had  been  county 
surveyor  of  Ventura  County  for  twenty-six  years.     He 
testified  that  he  had  occasion  to  attempt  to  retrace  the 
south  line  of  the  Santa  Paula  rancho;  that  this  line  is 
one  of  the  Terrell  surveys,  and  it  is  in  the  same  condi- 
tion that  all  the  rest  of  them  are, — generally  all  wrong. 
He  then  proceeded  to  explain,  and  said  that  a  good  many 
years  ago  there  was  some  disagreement  about  the  loca- 
tion of  a  line  running  from  what  is  known  as  Punta  de 
la  Loma;  that  we  went  there  and  endeavored  to  locate 
from  the  data  that  we  had,  and  other  ways,  the  comer  of 
the  Punta  de  la  Loma,  which  we  found  out  we  could  not 
locate,  at  least  satisfactorily,  at  the  time,  by  running  the 
various  lines  running  into  it  in  different  directions  ac- 
cording as  they  were  on  the  Terrell  survey.     Starting  at 
other  known  comers,   and  running  to  the  Punta  de  la 
\jom2ij  there  are  no  two  lines  that  would  come  out  in  the 
same  place.     He  further  said  that  the  patent  survey  of 
the  rancho  Santa  Paula  y  Saticoy,  to  endeavor  to  follow 
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the  exact  field-notes  of  the  patent^  it  is  radically  wrong, 
and  cannot  be  done." 

It  is  evident,  from  the  testimony  of  Stow,  that  he  at- 
tempted to  ascertain  the  southern  line  of  the  rancho 
Sana  Paula  by  course  and  distance,  as  called  for  in  the 
field-notes  of  the  patent  It  is  not  surprising  that  he 
could  not  so  locate  this  line.  It  rarely  happens  that  the 
lines  of  one  survey,  run  by  coursie  and  distance,  are 
found  to  coincide  with  the  lines  so  run  of  a  subsequent 
survey.  It  is  easily  accounted  for  by  inequalities  of  the 
ground  on  which  the  lines  are  run,  by  minute  differ- 
ence in  the  length  of  the  chain  used,  and  sometimes  by 
trifling  changes  in  course.  This  is  more  apt  to  occur 
where  the  lines  are  long.  In  the  case  before  us  the 
southern  line  is  492  chains  in  length.  In  consequence 
of  the  frequent  occurrence  of  such  discrepancies  between 
different  surveys,  the  rule  that  course  and  distances  must 
yield  to  monuments  is  established. 

Stow  states  in  his  testimony  that  he  was  reasonably 
familiar  with  the  Santa  Paula  hills,  terminating  at  the 
Punta  de  la  Loma;  that  he  had  been  over  it  at  different 
times  as  a  surveyor;  that  the  topographical  map  of  it 
(this  map  is  in  the  record)  made  by  Power  shows  about 
the  topography  of  what  is  known  as  the  Punta  de  la 
Loma;  that  it  (the  punta)  is  a  permanent  natural  land- 
mark, and  that  it  is  the  most  southerly  point  of  the  Punta 
de  la  Loma. 

This  Punta  de  la  Loma,  or  Punta  del  Loma  (for  it  is 
called  by  both  of  these  names),  is  a  controlling  call  in  th<e 
southern  line  of  the  Santa  Paula,  as  set  forth  in  the 
patent  and  field-notee  of  the  ranch,  is  a  permanent 
natural  monument,  and  fixes  the  location  of  the  line  in 
dispute.  By  StoVs  statement  as  to  the  Punta,  he  shows 
that  Power's  location  of  the  line  is  correct,  or  so  nearly 
correct  as  to  clearly  demonstrate  that  the  court  erred  in 
fixing  the  southern  line  of  the  Santa  Paula  so  as  to  ex- 
clude the  land  herein  sued  for.     It  may  be  conceded  that 
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the  Bouthem  line,  as  fixed  by  Power,  is  not  identical  with 
the  southern  line  of  the  patent^  but  it  suffices  to  show 
that  the  oourt  below  went  wrong  in  coming  to  the  con- 
clusion that  the  land  sued  for  was  entirely  outside  of  the 
patented  southern  line.  At  any  rate,  it  shows  that  the 
greater  part  of  the  land  in  suit  lies  within  the  lines  of 
the  patent,  which  part  plaintiff  is  entitled  to  recover. 

As  to  Norway's  survey,  made  about  eighteen  years 
after  the  patent  of  Santa  Paula  was  issued,  it  is  entitled 
to  but  little  consideration.  Norway  was  sent  to  survey 
the  land  remaining  as  public  land  after  the  survey  of 
the  granted  lands  had  been  made,  and  it  would  be  highly 
unjust  to  allow  such  a  survey  to  disturb  or  damage  the 
lines  of  the  lands  which  had  gone  into  the  patent  A 
holder  of  land  under  a  patented  Mexican  grant  would 
never  be  safe  in  his  holding,  if  his  survey,  which  had 
gone  into  a  patent,  declared  to  be  conclusive  between 
him  and  the  United  States  government^  oould  thus  be 
disturbed. 

We  are  of  opinion  that  the  evidence  was  not  sufficient 
to  justify  the  decision  of  the  court  in  this  case,  and 
therefore  the  judgment  and  order  should  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 

We  find  no  other  error  in  the  record  for  which  a  re- 
versal should  be  ordered,  but  for  the  error  pointed  out 
above,  the  judgment  must  be  reversed,  and  the  cause 
remanded  for  a  new  trial,  in  conformity  with  the  views 
expressed  in  this  opinion. 

So  ordered. 

Fox,  J.,  Shabpsteut,  J.,  WoEKs,  J.,  and  MoFabulvb^ 
J.,  concurred. 

LXXZV.  Gax..— 81 
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[No.  18298.    In  Bank.— August  4,  1890.] 

JAMES    McLaughlin,    Respondent,    v.    HENEY 

CLAUSEN,  Appellant. 

PbOMIBSORT     NOTB — Ck>NTEMFORA.NB0n8     COlTTBiLOT — COMFLBTION    OP 

Railboad — ^Bbeach  or  Condition  —  Pleading  —  Demurrer  to 
Answer. — In  an  action  on  a  promissory  note»  an  answer  set- 
ting out  a  contract  which  provides  in  express  and  unequi- 
vocal terms  not  only  that  the  note  should  not  be  paid  until 
the  completion  of  a  railroad  within  a  time  limited  as  therein 
provided,  but  that  the  note  should  be  held  by  a  trustee  and 
not  delivered  until  such  condition  was  complied  with,  and 
alleging  that  the  plaintiff  did  not  carry  out  the  contract,  nor 
comply  with  its  conditions  within  the  time  specified,  and 
that  he  was  not  unavoidably  prevented  from  so  doing,  and 
that  the  note  was  without  consideration,  and  that  the  fail- 
ure of  plaintiff  to  complete  the  road  within  the  time  limited 
had  prevented  defendant  from  realizing  as  much  for  his 
land  as  he  might  have  realized  before  the  contract  was  en- 
tered into,  disclose  a  complete  defense  to  the  action,  and  a 
demurrer  thereto  should  be  overruled. 

Id. — Condition  Precedent  —  Unauthorized  Delivert  or  Note  bt 
Trustee — ^Violation  or  Contract. — Such  note  could  not  be 
delivered  or  take  effect  until  the  completion  of  the  road, 
which,  by  the  terms  of  the  contract,  was  made  an  absolute 
condition  precedent  to  the  delivery  and  taking  affect  of  the 
note;  and  if  delivered  by  the  trustee  in  violation  of  the 
terms  of  the  contract,  it  never  became  binding  upon  the  de- 
fendant, nor  could  its  payment  be  enforced  when  delivered. 
(Paterson,  J.,  dissenting.) 

[D. — ^TiMS  or  Essence  op  Contract— <3a8E  Questioned  and  liiM 
ITED. — ^This  case  does  not  present  the  mere  question  whether 
the  stipulation  that  the  road  should  be  completed  within  a 
certain  time  was  of  the  essence  of  the  contract;  but  in  so 
far  as  the  case  of  Front  Street,  If.,  do  O.  R.  R,  Co.  v.  Butler, 
50  Cal.  574,  can  be  construed  as  against  the  views  taken  in 
the  present  case,  it  should  be  overruled.  (Paterson,  J.,  dis- 
senting.) 

Appeal  from  a  judgment  of  the  Superior  Ck>uit  of  Los 
Angeles  Coimty. 

The  facts  are  stated  in  the  opinion  of  the  court 

Oage  &  Bobarts,  for  Appellant 

The  note  is  to  be  read  in  connection  with  the  contract, 
as  though  it  had  been  incorporated  into  it  (Osborne  v. 
Elliott,  1  Cal.  338 ;  Goodvrin  v.  NicJcerson,  51  CaL  166 ; 
Hill  V.  Grigsby,  35  CaL  656.)  The  promises  were  mutual 


Digitized  by 


Google 


\iig.  1890.]       McLaughlin  v.  Claussn.  828 

and  dependent,  aiud  plaiint&fip  mxQBt  shlow  perfoatnanoe 
within  the  period  specified  in  the  oontract  to  entitle  him 
to  recover.  (Osborne  v.  EUiott,  1  CaL  888;  Folsam  v. 
Bartlett,  2  Cal.  168.)  In  an  action  on  a  promissory  note  a 
general  answer  of  no  consideration  is  good.  (Swope  v. 
Fair,  18  Ind.  800;  Frybcurger  v.  Gockefair,  17  Ind.  404; 
Evans  v.  Stone,  80  Kj.  78;  CaUin  y.  Home,  84  Ark. 
169.)  In  order  to  give  validity  to  a  contract  as  between 
the  partLeSy  it  is  indispensably  necessary  that  it  should  be 
predicated  upon  a  sufficient  consideration,  or  it  is  a  mere 
rmdwm  paction,  and  not  enforceable  either  at  law  or  in 
equity;  and  the  same  rule  prevails  when  the  considera- 
tion upon  which  the  promise  rests  fails  in  whole  or  in 
part  (Cabot  v.  Haskins,  8  Pick.  88 ;  Logan  v.  Mathews, 
6  Pa.  St  417;  Contonrier  v.  Hastie,  6  H.  L.  Cas.  678.) 
It  was  a  condition  precedent  to  the  delivery  by  the  agent 
and  payment  of  the  note  by  the  defendant  that  the 
dummy  road  should  be  extended  by  the  plaintiff.  {Rob- 
erts V.  Brett,  11  H.  L.  Cas.  3370 

Donner  &  Burdett,  for  Bespondent 

The  contract  shows  sufficient  consideration  for  the  note, 
and  is  itself  an  answer  to  the  allegation  of  want  of  con- 
sideration, because  the  writing  imports  a  consideration. 
(Civ.  Code,  sec  1614-1616;  liiggs  v.  Waido,  2  CaL  487; 
56  Am.  Dec  866;  StewaH  v.  Street,  10  Cal.  872.)  It 
does  appear  that  time  was  not  of  the  essence  of  the  con- 
tract Hence,  performance  within  a  reasonable  time 
after  the  date  fixed  in  the  agreement  is  sufficient  (1 
Addison  on  Contracts,  sees.  320,  321;  Janes  v.  Throck- 
morton, 57  Cal.  381 ;  Steele  v.  Branch,  40  Cal.  11 ;  Brown 
V.  CoviUaud,  6  Cal.  671 ;  Ahl  v.  Johnson,  20  How.  611 ; 
Miller  v.  Steen,  30  Cal.  406 ;  89  Am.  Dec  124.)  By  the 
tenns  of  the  contract,  the  notes  were  to  be  delivered  to 
the  respondent  upon  the  completion  of  the  road,  by  the 
trustee,  who,  in  this  instance,  was  the  agent  of  both  par- 
ties.    (McDonald  v.  Huff,  77  Cal.  279.) 
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WoEKs,  J. — ^This  is  an  action  upon  a  promissorj' 
note  for  four  hundred  dollars,  dated  December  27,  1887, 
and  payable  four  months  after  date,  with  interest  from 
maturity. 

The  answeor  admits  the  making  of  the  note,  and  that 
plaintiff  is  the  owner  thereof,  and  that  no  part  of  it  has 
been  paid,  and  then,  bj  way  of  avoidance,  alleges  that 
on  the  day  of  its  date,  "the  plaintiff  and  defendant  made 
and  entered  into  the  following  contract.^*  A  copy  of  the 
contract  is  then  set  out^  and  in  it  twenty  persons,  the 
defendant  being  one  of  them,  are  named  as  parties  of 
the  first  part^  and  the  plaintiff  is  named  as  party  of  the 
second  part  TTie  substance  of  the  contract  is,  that  the 
parties  of  the  first  part,  in  consideration  of  the  advan- 
tages to  be  derived  by  them  from  the  extension  and  op- 
eration of  a  certain  steam-dummy  railroad,  from  a  point 
named  to  another  point  named,  agree  to  pay  to  the  party 
of  the  second  part  the  sum  of  money  subscribed  by  them 
set  opposite  their  namies.  Each  of  the  sums  is  to  be 
evidenced  by  two  promissory  notes  of  the  subscriber, 
one  payable  two  months  after  the  date  thereof,  and  when 
the  grading  is  done  and  the  iron  is  on  the  ground, 
and  the  other  payable  four  months  after  its  date,  and  on 
completion  of  the  road.  The  road  is  to  be  extended 
from  its  present  terminus  to  the  other  point  named 
"within  four  months,  weather  permitting."  The  notes, 
when  executed,  are  to  be  deposited  with  George  H.  T>one- 
brake,  at  the  Los  Angeles  National  Bank,  to  l)e  held  in 
trust  imtil  the  conditions  8pecifie<l  in  the  contract  shall 
be  performed  by  McLaughlin,  and  the  certificate  of  the 
constructing  engineer  of  the  road  tliat  the  conditions 
have  been  performed  shall  be  served  upon  the  said 
trustee.  Upon  the  delivery  to  the  trustee  of  the  en- 
gineer's certificate  that  the  grading  is  done  and  the  rail>> 
are  on  the  ground,  the  two-months'  notes  are  to  be  given 
to  McLaughlin,  and  upon  a  like  certificate  that  the  road 
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is  completed  and  in  running  order,  the  four-months'  notes 
are  to  be  given  to  him. 

The  contract  is  signed  by  three  of  the  i>arties  named 
therein  as  parties  of  the  first  part^  and  by  McLaughlin, 
but  not  by  the  defendant 

After  setting  out  the  contract  in  hose  verba,  the  an- 
swer proceeds  to  allege  that  the  note  in  suit  "was  made 
and  given  by  this  defendant  to  the  plaintiff  in  pursuance 
of  and  on  the  conditions  set  forth  and  expressed  in  said 
contract^  and  not  otherwise,  and  for  no  other  or  different 
considerations  in  said  contract  than  those  by  the  plaintiff 
covenanted  to  be  by  him  carried  out  on  his  part" 

It  is  then  further  alleged  that  the  plaintiff  did  not 
carry  out  the  contract  nor  comply  with  the  conditions 
thereof  in  this,  that  he  did  not  have  the  railroad  men- 
tioned therein  extended  to  the  point  designated  within 
four  months  after  the  signing  of  the  contract  and  note, 
nor  until  the  first  day  of  August,  1888,  and  that  he  was 
not  prevented  by  stress  of  weather,  or  otherwise  unavoid- 
ably prevented  from  so  doing;  that,  as  defendant  is  in- 
formed and  believes,  the  constructing  engineer  of  the 
road  did  not  certify  to  the  trustee  named  in  the  con- 
tract that  the  grading  provided  for  in  the  contract  and 
to  be  performed  by  the  plaintiff  had  been  done  and  the 
rails  placed  on  the  ground,  or  that  the  road,  or  any  part 
thereof,  had  been  completed,  or  was  in  running  order; 
that  the  said  note,  in  contravention  of  the  terms  of  the 
contract,  was  delivered  by  the  trustee  of  the  plaintiff 
before  the  road,  or  any  part  thereof,  was  completed  or 
in  running  order;  that  if  the  plaintiff  had  completed  the 
road  and  operated  the  same,  as  in  the  contract  provided, 
"the  defendant  would  have  been  able  to  have  sold  his 
property  then  and  now  held  by  him,  and  through  which 
said  railroad  was  planned  and  laid  out,  at  a  greatly  en- 
hanced price  over  what  it  was  then  worth  without  said 
railroad,  and  over  what  it  is  now  worth  with  said  rail- 
road extended  over,  upon,  and  through  said  land;  that 
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this  defendant  could^  during  the  month  of  December, 
1887,  and  before  signing  said  oontract  and  note,  have 
sold  his  said  land  at  a  greater  price  than  he  could  at  the 
time  of  the  alleged  completion  of  said  road,  or  at  an; 
time  since" ;  and  ^^that  the  defendant  has  never  received 
any  adequate,  or  any,  consideration  from  the  plaintiflf  for 
the  making  or  giving  of  the  said  promissory  note." 

The  prayer  was,  tha;t  the  plaintiff  take  nothing  by  his 
action. 

A  general  demurrer  to  the  answer  was  interposed  and 
sustained,  and  the  defendant  declining  to  amend,  judg- 
ment was  entered  against  him.  From  that  jud^nent 
he  appeals. 

It  is  argued  for  appellant  that  the  note  and  contract 
must  be  read  together  as  parts  of  one  transaction,  and 
that  when  so  read,  it  appears  that  the  promise  on  the 
part  of  the  defendant  to  pay  his  subscription,  and  the 
promise  on  the  part  of  the  plaintiff  to  complete  the  road 
within  four  months,  were  mutual  and  dependent  prom- 
ises; and  that  the  averments  of  the  answer  are  admitted 
by  the  demurrer  to  be  true,  and  from  them  it  appears^ — 
1.  That  the  note  was  executed  without  any  sufficient 
consideration  therefor;  and  2.  That  the  consideration  for 
its  execution,  if  any,  had  failed,  because  the  road  was  not 
completed  within  the  time  agreed  upon. 

The  demurrer  to  the  defendant's  answer  should  have 
been  overruled.  The  contract  set  out  in  the  answer  pro- 
vided in  express  and  unequivocal  terms,  not  only  that 
the  notes  should  not  be  paid  until  the  completion  of  the 
road,  as  therein  provided,  but  that  they  should  be  held 
by  Bonebrake,  trustee,  and  not  delivered  until  such  con-i 
dition  was  complied  with.  Therefore,  if  the  allegations 
of  the  answer  be  true,  and  the  demurrer  admits  them, 
these  notes  never  became  binding  upon  the  defendant 
They  were  delivered  in  violation  of  the  terms  of  his 
contract^  and  as  agamdt  him  never  became  fully  exe- 
cuted.    It  does  not  present  the  mere  question  whether 
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the  Btipulation  that  the  road  ahould  be  completed  and 
ranniiig  within  a  certain  time  was  of  the  essence  of  the 
contract^  and  therefore  the  case  of  Front  Street,  M.,  & 
0.  B.  B.  Co.  V.  BvMer,  60  Cal.  574,  is  not  directly  in 
point  The  completion  of  the  road  was,  by  the  terms  of 
the  contract^  made  an  absolute  condition  precedent,  and 
until  such  completion  the  note  could  not  be  delivered  or 
take  effect,  nor  could  its  payment  be  enforced  when  de- 
livered. But  if  the  case  aibove  referred  to  can  be  con- 
strued as  against  the  view  here  taken,  we  are  satisfied 
that  it  should  be  overruled. 

Judgment  reversed,  with  instructions  to  the  court  be- 
low to  overrule  the  demurrer  to  the  answer. 

Bbattt,  0.  J.,  Fox,  J.,  and  Thobkton,  J.,  concurred. 

Fatebson,  J.,  dissenting. — ^I  think  the  judgment 
should  be  affirmed.  The  note  imports  a  consideration 
(Civ.  Code,  sees.  1614,  1615),  and  the  contract  shows  that 
the  consideration  for  which  it  was  given  was  "the  advan- 
tages to  be  derived  from  the  extension  and  operation  of 
said  railroad." 

Time  was  not  expressly  declared  to  be  of  the  essence 
of  the  contract,  and  I  do  not  think  it  can  be  fairly  said 
that  it  was  intended  to  be  so.  The  note  itself  is  an  abso- 
lute promise  to  pay,  and  there  is  nothing  in  the  contract 
to  indicate  that  payment  was  to  be  made  only  on  condi- 
tion of  strict  performance.  The  road  was  completed  in 
about  three  months  after  the  time  named  for  its  comple- 
tion, "weaither  permitting.*'  The  cause  of  the  delay  is 
not  shown,  but  certainly  the  delay  was  not  long. 

I  am  unable  to  distinguish  this  case  from  the  case  in  50 
Cailfomia,  575.  That  was  an  action  brought  to  recover 
a  sum  of  money  subscribed  by  the  defendant  therein  to 
aid  in  the  building  of  a  streetrrailroad,  under  a  contract 
which  provided  that  the  road  should  be  completed  in 
six  months.     It  was  nearly  three  months  after  the  time 
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stipulated  in  the  contract  before  the  road  was  completed. 
It  was  held  on  appeal  that,  where  property  holders  con- 
tract with  a  railroad  company  to  pay  it  certain  sums  of 
money  if  within  a  certain  time  it  constructs  a  railroad, 
the  fact  that  the  road  is  not  built  within  the  time  named 
in  the  contract  is  not  an  eoccuse  for  the  non-payment  of 
the  money,  if  the  road  is  actually  built,  but  the  sub- 
scribers will  recoup  the  damage  they  sustain  by  the  fail- 
ure to  complete  the  work  in  time;  that  courts  should  not 
construe  stipulations  in  a  contract  as  conditions  prece- 
dentj  unless  the  language  thereof  clearly  shows  them  to 
be  such,  because  such  construction  prevents  the  court 
from  dealing  out  justice  to  the  parties  according  to  the 
equities  of  the  casa 

In  the  case  before  us  we  have  an  instance  of  the  in- 
justice of  departing  from  the  rule  of  construction  applied 
in  that  case.  The  defendant  herein  believed  that  the 
extension  of  the  road  would  be  to  his  advantage,  and  he 
therefore  made  his  subscription  and  executed  his  note 
for  the  sum  subscribed.  The  road  has  been  built,  and 
he  has  received  the  benefit  thereof.  The  delay  may 
have  prevented  him  from  securing  all  of  the  benefit 
which  he  would  have  received  if  the  road  had  been  built 
promptly  on  tima  It  may  have  been  occasioned  by 
fortuitous  circumstances  beyond  the  control  of  the  plain- 
tiff. The  rights  of  the  parties  would  be  protected,  and 
justice  dealt  out  according  to  the  equities  of  the  case, 
by  holding,  as  it  was  held  in  the  case  referred  to,  that  if 
the  defendant  *^has  sustained  damages  by  the  delay,  he 
is  entitled  to  recoup  to  that  extent  against  the  claim  of 
the  plaintiff.^' 
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[No.  13182.    In  Bank.— August  4,  1890.] 

JOSEPH  F.  METZ,  Respondent,  v.  CALIFORNIA 
SOUTHERN  RAILROAD  COMPANY,  Appellant. 

Cabsikrs — Implied  Contbact  as  to  Luggaob. — A  contract  to  carry 
luggage  only  implies  an  undertaking  to  transport  such  a 
limited  quantity  of  articles  as  are  ordinarily  taken  by  travel- 
ers for  their  personal  use  and  convenience,  or  for  the  per- 
sonal equipment  of  the  traveler. 

Id. — ^Loss  OF  Jewelbt  not  Belonging  to  Passbnqsb — Special  Con- 
nucT. — ^A  man  traveling  alone,  carrying  a  lady's  Jewelry  in 
his  trunk,  cannot  recover  from  the  carrier  for  its  loss  when 
stolen  during  the  passage,  if  there  was  no  special  contract 
with  the  carrier  relating  thereta 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  Branson,  C.  W.  C.  Bowell,  and  Chaa-les  £•  Bedick, 
for  Appellant 

A.  W.  Blair,  for  Respondent 

Shabpstbln,  J. — This  appeal  is  from  a  judgment  ren- 
dered in  favor  of  plaintiff,  and  against  defendant^  for  the 
sum  of  $357  and  costs. 

The  only  question  presented  by  the  record  is^  Do  the 
findings  support  the  judgment  I 

The  court  finds  that  at  Kansis  City,  Missouri,  in  Jan- 
uary, 1888,  the  plaintiff  engaged  passage  on  the  defend- 
ant's railroad  to  Colton,  in  this  state,  bought  a  ticket, 
paid  his  fare,  and  checked  his  trunk,  containing^  among 
other  things,  one  lady's  gold  watch  and  chain,  of  the 
value  of  one  hundred  and  fifty  dollars;  one  lady's  breast- 
pin and  ear-rings,  of  the  value  of  fifteen  dollars;  five 
lady's  gold  rings,  of  the  value  of  twenty-five  dollars ;  one 
set  lady's  small  gold  ear-ings,  of  the  value  of  five  dollars ; 
two  lady's  silver  rings,  of  the  value  of  two  dollars;  one 
lady's  gold  bracelet,  of  the  value  of  twenty-five  dollars, — 
which  the  court  found  to  be  "proper  articles  of  luggage 
and  baggage  for  the  plaintiff  to  cany  as  such." 
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Defedidant  had  no  knowledge  of  aaid  contents  when 
it  received  and  chiecked  said  trunk,  and  assumed  no 
other  obligation  in  relation  thereto  than  such  as  was 
imposed  by  law  under  the  facts  above  stated;  that  is^ 
there  was  no  special  contract  between  the  parties  relat- 
ing to  said  trunk  and  contents. 

When  the  trunk  v^as  delivered  to  plaintiff  by  defend- 
ant at  Colton,  the  articles  above  named,  together  with 
other  articles,  the  right  to  recover  the  value  of  which  is 
conceded  by  appellant^  were  missing,  and  were  not^  and 
never  have  been,  delivered  to  plaintiff. 

The  court  further  finds  that  all  the  articles  so  lost  were 
carried  in  said  trunk,  not  for  trade,  gift^  or  speculation, 
but  for  transportation.  The  value  of  these  articles  is 
included  in  the  judgment  recovered  by  plaintiff  against 
defendant^  and  appellant  insists  that  the  judgment  should 
be  modified  by  deducting  from  it  the  value  of  said  above- 
enumerated  articles.  And  his  contention  is,  that  said 
articles,  or  none  of  them,  constituted  what  in  law  is  de- 
fined to  be  luggage  or  baggage. 

Common  carriers  are  required  to  receive  and  carry  a 
reasonable  amount  of  luggage  for  each  passenger  with- 
out charge.     (Civ.  Code,  sec.  2180.) 

'TLuggage  may  consist  of  any  article  intended  for  the 
use  of  a  passenger  i^diile  traveling,  or  for  his  personal 
equipment^*     (Civ.  Code,  sec  2181.) 

Before  the  enactment  of  this  code,  courts  acknowledged 
the  difficulty  of  defining  with  accuracy  what  should  be 
deemed  luggage,  within  the  rule  of  the  carrier's  liaUlity, 
and  we  think  this  provision  of  the  oode  has  disencum- 
bered the  subject  little,  if  any,  of  the  difficulty  which 
previously  surrounded  it  If  we  define  the  word  "equip- 
ment**  as  Webster  defines  it,  viz.,  "the  act  of  equipping 
or  being  equipped  for  a  voyage  or  expedition,'*  it  adds 
nothing  to  what  had  long  before  been  understood  as 
comprehended  in  the  term  "luggage.'' 

In  HwrmibdL  R.  B.  Co.  v.  Sivift,  12  Wall.  272,  the  court. 
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speaking  through  Mr.  Justice  Field,  said  that  the  con- 
tract to  carry  ''only  implies  an  unidertaking  to  transport 
such  a  limited  quantity  of  articles  as  are  ordinarily  taken 
by  travelers  for  their  personal  use  and  convenience, — 
such  quantity  depending,  of  course,  upon  the  station  of 
the  party,  the  object  and  length  of  his  journey,  and 
many  other  considerations.''  To  tlie  same  effect  is  a 
decision  of  the  queen's  bench  in  Macrow  v.  Oreat  Western 
Railway  Co.,  Lw  R  6  Q.  B.  121,  where  Chief  Justice 
Cockburn  announced  the  true  rule  to  be,  ''that  whatever 
the  passenger  takes  with  him  for  his  personal  use  or 
convenience,  according  to  the  habits  or  wants  of  the 
particular  class  to  which  he  belongs,  either  with  refer- 
ence to  the  immediate  necessities  or  to  the  ultimate  pur- 
pose of  the  journey,  must  be  considered  as  personal  lug- 
gage." 

It  is  not  found  that  the  plaintiff  carried  those  articles 
for  his  personal  wear  or  convenience  with  reference  to 
his  immediate  necessities  or  to  the  ultimate  purpose  of 
his  journey.  But  it  is  found  that  he  was  carryijig  them 
for  transportation.  And  it  is  found  that  they  were 
proper  articles  of  luggage  and  baggage  for  the  plaintiff 
to  carry  as  such. 

We  are  not  prepared  to  hold  that  a  gentieman  travel- 
ing without  a  wife  or  other  female  companion  would, 
ordinarily,  no  matter  what  his  rank  or  station  in  life 
might  be,  carry  as  baggage  for  his  personal  use  or  con- 
venience a  quantity  of  lady's  jewelry,  or  that,  if  he  did 
carry  it,  and  it  was  lost,  he  could  recover  the  value  of  it 
of  a  common  carrier  who  had  no  knowledge  of  its  being 
among  the  contents  of  a  trunk  which  was  being  carried 
as  luggage. 

In  one  case,  McOill  v.  Bowla/nd,  8  Pa.  St  451,  4S  Am. 
Dec.  664,  the  supreme  court  of  Pennsylvania  held  that 
where  a  man  was  traveling  with  his  wife,  whose  jewelry 
was  in  a  trunk  which  was  being  transported  as  baggage, 
and  was  lost,  the  husband  was  entitied  to  recover  of  the  corn- 
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mon  carrier  its  value.  In  that  case,  it  might  well  have 
been  held  that  the  jewelry  "was  intended  for  the  use  of 
a  passenger  while  traveling." 

The  supreme  court  of  the  United  States,  in  Railroad 
Company  v.  Prdloff,  100  U.  S.  24,  says:  "Whether  articles 
of  wearing  apparel,  in  any  particular  case,  constitute 
baggage,  as  that  term  is  understood  in  the  law,  for  which 
the  carrier  is  responsible  as  insurer,  depends  upon  the 
inquiry  whether  th^  are  such  in  quantity  and  value  as 
passengers  under  like  circumstanoes  ordinarily  or  usually 
carry  for  personal  use  when  traveling." 

"The  implied  understanding,"  says  Mr.  Angell,  "of 
the  proprietors  of  stagercoaches,  railroads,  and  steam^ 
boats,  to  carry  in  safety  the  baggage  of  passengeiB  is 
not  unlimited,  and  cannot  be  extended  beyond  ordinary 
baggage,  or  such  baggage  as  a  traveler  usually  carries 
with  him  for  his  personal  convenience."  (Angell  on 
Carriers,  sec  116.) 

In  Pfister  v.  C.  P.  B.  B.  Co.,  70  Cal.  169,  59  Am.  Rep. 
4:04,  this  court  had  occasion  to  consider  the  provisions 
of  the  code  above  cited,  but  the  question  in  that  case 
waa,  whether  a  passemger  was  entitled  to  carry  a  large 
sum  of  money  as  baggage.  It  was  held  that  he  was  not. 
But  that  decision  in  no  way  aids  us  in  the  solution  of  the 
question  involved  in  this  case.  We  are  satisfied,  how- 
ever, in  this  case,  that  the  findings  do  not  support  the 
judgment  for  more  than  $135,  the  value  of  the  articles 
lost)  other  than  those  which  we  have  enumerated  above. 

It  is  therefore  ordered  that  the  judgment  be  modified 
by  deducting  therefrom  all  over  $135,  and  the  plaintiff 
have  judgment  for  that  sum  only,  and  that  appellant 
recover  the  costs  of  its  appeal. 

McFablaitd,  J.,  WoBKS,  J.,  and  Patebson,  J.,  con- 
curred. 
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THE  PEOPLE^  Rbspondent,  v.  FRANK  TOAL^  Ap- 
pellant. 

Constitutional  Law  —  Establishment  of  Intebiob  Ck>t7BT8 — 
PowEs  OF  Legislatubb. — ^The  jurisdiction,  powers,  duties,  and 
responsibilities  of  the  inferior  courts  established  by  the  leg- 
islature under  article  6  of  the  constitution  must  be  provided 
for  and  fixed  by  a  bill  regularly  passed  through  the  stages 
necessary  to  constitute  it  a  law,  as  provided  in  sections  16 
and  16  of  article  4  of  the  constitution;  and  the  courti  can- 
not be  established  by  any  less  formal  means,  but  must  be 
established  by  the  law-making  power,  including  the  gov- 
ernor, and  by  laws  passed  and  approved  as  provided  by  the 
constitution.     (Bbattt,  C.  J.,  and  Patebson,  J.,  dissenting.) 

Id. — ^Appboval  of  Municipal  Chabteb. — ^A  provision  in  a  munic- 
ipal charter,  adopted  by  a  mere  resolution  of  approval,  es- 
tablishing inferior  courts  in  the  city  adopting  the  charter, 
and  giving  them  jurisdiction,  is  not  an  exercise  of  the  law- 
making power  of  the  legislature,  and  is  unconstitutional. 
(Beattt,  C.  J.,  and  Patebson,  J.,  dissenting.) 

Id. — ^JUBISDICTION   OF  POLICE  Ck)UBT — INVALID   CONVICTION — ^APPEAL. 

— ^Where  the  police  judge  who  committed  a  defendant  for  a 
criminal  offense  was  neither  elected  to  nor  claims  to  be 
holding  any  other  office  than  the  one  attempted  to  be  es- 
tablished by  the  resolution  of  the  legislature  approving  a 
municipal  charter,  the  defendant  may  on  appeal  from  the 
judgment  prospnt  the  question  as  to  whether  or  not  the  po- 
lice court  coTTiTTilttlng  him  was  legally  established. 
Id. — De  Facto  Offices — Judge  of  Illegal  Coubt. — ^Though  the 
action  of  a  (l€  facto  officer  to  hold  an  existing  office  canndt 
be  questioned  colaterally,  this  principle  does  not  apply  when 
the  office  does  not  exist.  There  cannot  be  a  de  facto  Jjadge 
of  a  court  that  has  no  legal  existence. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court 

WiUiam  T.  Williams,  Horace  Bell,  and  Stephen  M. 
White,  amicus  cwrics,  for  Appellant 

Attomey-Oenerdl  Johnson,  Framk  P.  Kelly,  District 
Attorney,  M.  T.  Owens,  and  L.  Stanton^,  for  Bespondent 

Works,  J. — The  appellant  was  convicted  in  the  court 
below  of  an  assault  to  commit  murder.  From  the  judg^ 
ment,  and  an  order  denying  him  a  new  trial,  he  appeals. 
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The  judgment  was  reversed  by  this  court  (People  v.  TooZ, 
23  Pae-  Eep.  203),  and  a  rehearing  granted.  It  was 
urged  upon  us  in  the  petition  for  a  rehearing  that  the 
effect  of  the  decision  was  to  oust  the  police  judges  of  the 
city  of  Los  Angeles  from  oflSce  without  a  hearing.  Upon 
the  second  hearing,  the  police  judges,  as  well  as  the  at- 
torneys in  the  case,  and  at  least  one  amicus  curioB,  were 
allowed  to  be  heard,  orally  and  by  printed  briefs,  and 
the  subject  seems  to  have  been  thoroughly  exhausted. 
There  are  but  two  questions  presented  for  our  consider- 
ation by  this  second  presentation  of  the  case^  viz.:  1« 
Was  the  police  court  of  the  city  of  Los  Angeles  attempted 
to  be  established  by  the  new  freeholders'  charter  of  said 
city  a  valid  and  existing  court  at  the  time  the  judge,  or 
pretended  judge,  thereof  committed  the  appellant  for 
trial  f  2.  Can  the  question  of  the  validity  of  said  court  be 
presented  by  the  appellant  in  this  way,  or  must  the  same 
be  raised  by  a  direct  proceeding  for  that  purpose  ?  The 
point  is  made  by  the  respondent  that  this  court  has  al- 
ready determined  the  first  of  these  questions  in  the  affirm- 
ative in  the  two  cases  of  Brooks  v,  Fischer,  79  Cal.  173, 
and  Ez  pcurte  Strand,  21  Pac  Eep.  654.  But  the  question 
now  before  us  was  neither  presented  nor  considered  in 
either  of  those  cases.  Brooks  v.  Fischer  was  brought  to 
determine  the  general  question  whether  or  not  the  chaiv 
ter  of  the  city  was  l^ally  adopted.  There  was  some 
doubt  in  the  minds  of  counsel  having  that  matter  in 
charge  whether  the  course  taken  in  Brooks  v.  Fsicher  was 
the  proper  one  to  raise  the  question,  and  for  that  reason 
the  application  in  Ex  parte  Strand  was  made  for  the  sole 
purpose  of  raising  the  same  question,  and  none  other 
was  presented.  This  court  regarded  the  remedy  pursued 
m  the  former  of  these  cases  as  the  proper  one,  and  de- 
cided the  question  raised  in  that  casa  Therefore  Ex 
parte  Strand  was  decided  as  presenting  the  same  pointy 
and  the  writ  in  that  case  was  denied  on  the  Huthoritv 
of  the  former  one,   and   without  further   consideration. 


Digitized  by 


Google 


Aug.  1890.]  People  v.  Toajl.  835 

And  in  Brooks  v.  Fischer,  we  wer©  careful  to  say,  in  effect, 
ihat  we  were  simply  passing  upon  the  general  question 
18  to  the  proper  manner  of  adopting  the  charter,  and  not 
apon  the  question  as  to  the  validity  of  any  of  it  pro- 
visions. Thus  it  was  sadd:  ^'It  is  contended  by  the 
petiti<mer  that  certain  provisions  of  the  charter  are  in- 
consistent wilh  existing  general  laws,  and  particularly 
that  it  is  in  conflict  with  the  general  law  with  reference 
to  the  improvment  of  streets.  It  may  be  that  certain 
of  its  provisions  are  inconsistent  with  present  laws,  and 
that  so  far  it  cannot  be  effective  as  against  such  laws, 
but  this  is  a  matter  that  it  is  unnecessary  for  us  to  de- 
termine. It  is  enough  to  say  that  the  whole  charter 
cannot  be  held  to  be  invalid  because  of  the  fact  that  a 
few  of  its  provisions  may  conflict  with  general  statutes 
now  in  force.''  It  must  be  seen,  therefore,  that  nothing 
was  decided  in  either  of  the  cases  referred  to  which  pre- 
cludes us,  as  an  authority  in  point,  or  otherwise,  from 
determining  the  question  now  before  us,  which  is  whether 
one  of  the  provisions  of  the  charter  is  invalid  as  in  con- 
flict with  existing  laws.  Ithese  cases  decided  that  the 
charter  of  Los  Angeles,  as  a  whole,  was  adopted  in  the 
proper  manner,  and  nothing  more. 

1.  The  question  now  before  us  is,  whether  an  infe- 
rior court  can  be  established  by  a  mere  resolution  of  the 
legislature  not  acted  upon  by  the  governor  because  such 
court  has  been  provided  for  in  a  charter  adopted  as  pro- 
vided by  section  8,  article  11,  of  the  constitution.  Sec- 
tion 1  of  article  6  of  the  constitution  relates  exdusively 
to  the  establishment  of  courts,  and  provides:  "The  judi- 
cial power  of  this  state  shall  be  vested  in  the  senate,  sit- 
ting as  a  court  of  impeachment,  in  a  supreme  court^  su- 
perior courts,  justices  of  the  peace,  and  such  inferior 
courts  as  the  l^slature  may  establish  in  any  incorporated 
city  or  town,  or  city  and  county.*' 

There  may  be  "siLch  inferior  courts  as  the  legislature 
may  estahlish/*     The  material  question  here  is,  Hon/  may 
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the  legislature  establish  these  courts?  Counsel  for  the 
appellant  contend  that  it  must  be  by  a  law  regularly 
passed  through  the  various  stages  required  by  the  con- 
stitution and  approved  by  the  governor,  or  passed  as  the 
law  requires  without  his  approval  On  the  other  hand, 
it  is  contended  by  the  respondent  that  the  section  of  the 
constitution  referred  to  does  not  provide  how  the  legisla- 
ture shall  establish  such  courts,  and  therefore  they  may 
be  established  by  the  adoption  of  a  charter  of  a  city  as 
provided  by  article  11,  section  8,  of  the  constitution. 
There  are  other  sections  of  the  constitution  which 
throw  some  light  upon  this  question  if  it  needs  illmni- 
nation«  Section  13  of  article  6  provides:  'The  legislature 
shall  fix  by  law  the  jurisdiction  of  any  inferior  courts 
wihch  may  be  established  in  pursuance  of  section  1  of 
this  article,  and  shall  fix  by  law  the  powers,  duties,  and 
responsibilities  of  the  judges  thereof."  In  this  section 
the  legislature  is  authorized  to  fix  &y  lata'  the  jurisdiction 
of  any  inferior  courts  which  may  be  established  m  pur- 
smmce  of  section  1,  above  quoted.  There  is  no  authority 
given  to  fix  the  jurisdiction,  powers,  duties,  and  respon- 
sibilities of  inferior  courts  established  in  any  other  man- 
ner, and  this  must  be  done  by  law.  Section  16  of  article 
4  provides  how  all  laws  shall  be  passed:  ^'^o  law  shall 
be  passed  except  by  bilL  ITor  shall  any  bill  be  put  upon 
its  final  passage  until  the  same,  with  the  ameoidments 
thereto,  shall  have  been  printed  for  the  use  of  the  mem- 
bers; nor  shall  any  bill  become  a  law  unless  the  same 
be  read  on  three  several  days  in  each  house,  unless,  in 
case  of  urgency,  two  thirds  of  the  house  where  such  bill 
may  be  pending  shall,  by  a  vote  of  ayes  and  noes,  dis- 
pense with  this  provision.  Any  bill  may  originate  in 
either  house,  but  may  be  amended  or  rejected  by  the 
other;  and  on  the  final  passage  of  all  bills,  they  shall  be 
read  at  length,  and  the  vote  shall  be  by  ayes  and  noea 
upon  each  bill  separately,  and  shall  be  entered  on  the 
journal,  and  no  bill  shall  become  a  law  without  the  oon^ 
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corrence  of  a  majority  of  the  members  elected  to  each 
hotise.'' 

Section  16  of  the  same  article  provides  what  shall  be 
done  after  its  passage  before  it  ^all  become  a  law. 

It  is  too  clear  for  argument  that  so  far  as  the  jurisdic- 
tion, powers,  duties,  and  responsibilities  of  these  inferior 
courts  are  concerned,  they  must^  by  the  express  terms  of 
the  constitution,  be  provided  for  and  fixed  by  a  bill  reg< 
ularly  passed  through  the  stages  necessary  to  constitute 
it  a  law,  as  provided  in  sections  15  and  16  of  article  4 
of  the  constitution.  If  so,  can  it  be  said,  with  any  de- 
gree of  reason,  that  it  was  the  intention  of  the  framers 
of  the  constitution  that  such  courts  might  be  established 
by  any  less  formal  means,  as,  for  example,  by  a  resolution 
adopted  by  the  two  houses  of  the  legislature,  after  but 
one  reading,  and  without  any  action  on  the  part  of  the 
governor?  We  cannot  think  so.  When  it  was  provided 
that  courts  should  be  established  by  the  legislature,  it 
was  undoubtedly  meant  that  they  should  be  established 
by  the  law-making  power,  including  the  governor,  and 
by  laws  passed  and  approved  as  provided  by  other  sec- 
tions of  the  constitution.  That  such  courts  are  properly 
established  in  this  way  has  been  decided  by  this  court 
(Ex  paaie  Jordan,  62  Cal.  464;  Ex  parte  Lloyd,  78  Cal. 
421.)  Section  8  of  article  11  of  the  constitution  does 
not^  and  was  not  intended  to,  change  or  in  any  way  alter 
the  specific  provisions  relating  to  courts.  The  provision 
in  that  section,  that  the  charters  authorized  thereby  to 
be  framed  and  adopted  must  be  '^consistent  with  and 
subject  to  the  constitution  and  laws  of  this  state,"  makes 
it  dear  that  nothing  of  the  kind  was  intended.  A  pro- 
vision in  a  charter,  adopted  by  mere  resolution  of  ap- 
provaly  and  not  by  law,  establishing  inferior  courts,  and 
giving  them  jurisdiction,  is  clearly  in  conflict  with  the 
constitutional  provisions  above  referred  to  providing  how 
courts  shall  be  established  and  given  jurisdiction. 

But  it  is  urged  uy)on  us,  by  one  of  the  gentlemen  who 
LXXXV.  Cal.— 22 
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claims  to  be  a  police  judge  under  tlds  charter,  that  dire 
consequences  will  result  from  a  decision  by  us  that  this 
court  was  not  legally  established ;  the  city  of  Los  Angeles 
will  be  deprived  of  its  police  court,  criminals  will  escape 
justice,  and  the  gentlemen  claiming  to  be  judges  of  said 
court  will  be  responsible  for  acts  done  by  them  as  such 
judges  without  legal  authority.  We  are  too  firmly  con- 
vinced of  the  correctness  of  the  conclusion  we  have 
reached  to  be  affected  or  influenced  by  the  fear  of  conse- 
quences. Beside,  in  our  judgment^  the  consequences 
likely  to  result  from  this  decision  cannot  be  so  serious  as 
to  allow  that  courts  of  justice,  however  inferior,  may  be 
established  in  the  informal  and  loose  way  contended  for 
by  the  respondent  The  city  of  Los  Angeles  is  amply  pro- 
vided with  inferior  courts,  without  its  police  courts  and  to 
be  relieved  of  the  unnecessary  expense  of  maintaining  it 
should  not  be  seriously  complained  of;  the  criminals  that 
will  escape  justice  by  the  conclusion  we  have  reached  must 
be  few  in  number,  and  the  emoluments  of  the  office  to 
which  they  were  not  entitled  will  probably  compensate  the 
judges  for  all  liabilities  incurred  by  them  by  reason  of 
having  acted  without  authority  of  law. 

2.  But  conceding  that  the  police  court  of  Los  Angeles 
was  not  legally  established,  it  is  further  contended  that 
the  fact  cannot  avail  the  appellant  in  this  case;  that 
whether  it  was  or  noty  the  pretended  judge  thereof  was 
a  de  facto  judge,  and  his  right  to  the  office,  or  his  power 
and  jurisdiction,  cannot  be  questioned  in  this  collateral 
way,  but  must  be  raised  by  a  direct  action  for  that  pur- 
pose. We  think  this  point  would  be  well  taken  if  this 
were  an  attempt  to  test  the  right  of  some  one  to  hold  an 
existing  office.  (HvU  v.  Superior  Court,  68  Cal.  174-179 ; 
Buckner  v.  Veuve,  68  Oal.  804;  Fraser  v.  Freehn,  63 
Cal.  647.)  But  the  question  presented  here  is  not  as  to  the 
right  of  a  particular  person  to  hold  an  existing  office. 
There  cannot  he  sl  de  facto  judge  of  a  court  that  has  no 
existence.     We  are  very  clear,  therefore,  that  the  appel- 
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lant  has  the  right  to  present  the  question  on  this  appeal, 
and  that  it  is  our  duty  to  determine  it;  and  if  such  re- 
sults are  likely  to  follow  as  the  respondent  claims,  it  is 
better  that  it  should  be  determined  speedily.  It  cannot 
be  claimed  that  the  pretended  judge  who  committed  the 
appellant  was  elected  to  or  claims  to  be  holding  any  other 
office  than  the  one  attempted  to  be  established  by  the 
resolution  approving  the  charter  of  Los  Angeles. 

The  grounds  upon  which  the  appellant  moved  to  set 
aside  the  information  were  as  follows : — 

^'1.  That  before  the  filing  thereof  the  defendant  had 
not  be^D  l^ally  committed  by  a  magistrate. 

'^2.  That  the  information  herein  purports  to  be  filed 
upon  a  pretended  examination  of  one  Lw  Stanton,  ^ho 
falsely  and  illegally  pretended  to  be  a  judge  of  a  pre- 
tended police  court  of  the  city  of  Los  Angeles. 

"3.  That  the  said  pretended  police  court  of  Los  An- 
geles has  no  legal  existence  under  the  constitution  and 
laws  of  this  state. 

*%.  That  said  L.  Stanton  is  not>  and  was  not  at  the 
time  of  said  pretended  examination  of  the  defendant^  a 
magistrate  who  had  power  or  authority  to  examine  the 
defendant  in  respect  to  the  matter  charged  in  this  in- 
formation*** 

These  objections  raised  not  only  the  question  as  to  the 
right  of  Stanton  to  hold  the  office,  but  as  to  the  exist- 
ence of  the  office.  And  the  bill  of  exceptions  shows 
his  only  claim  to  hold  office  was  by  virtue  of  the  resolu- 
tion referred  to.     It  recites: — 

"That,  therefore,  to  wit,  on  the  twenty-first  day  of 
May,  1889,  the  said  information  was  filed  in  department 
number  one  of  said  court,  upon  the  defendant  having 
been  examined  and  held  to  answer  by  L.  Stanton,  Esq., 
judge  of  the  police  court  of  Loe  Angeles  City;  the 
said  police  court  having  been  authorized  by  the  legisla- 
ture of  said  state,  to  wit,  senate  resolution  No.  2,  ap- 
proving the  charter  of  the  said  city  of  Los   Angeles, 
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adopted  January  31,  1889;  and  the  said  L.  Stanton  hav- 
ing been  elected  judge  of  said  court  under  and  by  virtue 
of  said  charter,  and  was  so  acting  by  virtue  of  his  said 
election/* 

As  against  this  statement  in  the  bill  of  exceptions,  the 
claim  of  the  respondent^  that  he  may  have  been  judge 
of  a  police  court  established  by  a  general  law,  cannot  be 
maintained.  We  cannot  disregard  the  plain  recitals  in 
the  bill  of  exception,  and  evade  the  real  question  in  the 
caso  in  the  way  suggested  by  counseL 

Judgment  and  order  reversed. 

MoFaeland,  J.,  Shabpstein,  J.,  and  Thoewton,  J., 
concurred. 

Fox,  J.,  concurring. — In  view  of  the  recital  from  the 
bill  of  exceptions,  above  quoted  by  Mr.  Justice  Works,  I 
am  constrained  to  concur  in  the  judgment  This  is  not 
a  mere  assertion  or  stipulation  of  counsel  as  to  what  the 
law  is ;  but  here  it  is  certified  by  the  court,  as  a  fact  in 
the  cause^  that  the  police  court  in  which  the  defendant 
had  his  only  preliminary  examination  is  the  police  court 
authorized  (established)  "by  senate  resolution  No.  2, 
approving  the  charter  of  the  said  city  of  los  Angeles," 
and  that  said  Stanton  was  elected  judge  of  said  court,  and 
was  acting  by  virtue  of  such  electioru  On  facts  so  certified 
this  court  cannot  do  otherwise  than  hold  that  the  police 
court  of  which  said  Stanton  was  acting  as  judge  had  no 
legal  existence,  and  consequently  that  there  could  be  no 
judge  thereof  either  de  jure  or  de  facto. 

While  a  municipal  diarter  framed,  adopted,  and  ap- 
proved as  provided  in  article  11,  section  8,  of  the  consti- 
tution, is  a  law  of  the  highest  order,— one  established 
by  the  people  direct,  and  by  the  authority  of  the  consti* 
tution, — "the  organic  law,"  of  the  municipality,  super- 
sealing  "any  existing  charter,  and  any  amendments 
thereof,  and  all  special  laws  incoiisist&ni  with  such  charter. 
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and  is  by  the  oonstitutioii  itself  protected  from  the  en- 
croadiinent  of  legislative  enactment^  it  is  valid  law  onlj 
so  far  as  its  provisions  axe  kept  within  the  limitations 
prescribed  by  the  constitution.  It  is  iawaXid  whenever 
and  in  so  far  as  it  undertakes  to  establish  courts  of  jus- 
tice; for  the  same  constitution  which  authorizes  its  adop- 
tion has  prescribed  that  the  judicial  power  of  the  state 
shall  be  vested  in  certain  courts  named  in  that  instrument^ 
"and  in  such  inferior  courts  as  the  legislatiure  may  estab- 
lish in  any  incorporated  city  or  town,  or  city  and  county." 
(Art  6,  sec.  1.)  Thus  it  will  be  seen  that  it  is  not  ap- 
pointed for  the  people  of  municipalities  to  establish 
courts.  These,  where  not  established  by  the  people 
through  the  constitution,  can  be  established  by  the  legis* 
lature  only.  It  can  establish  them  only  by  the  passage 
of  appropriate  laws;  and  it  can  pass  no  law  except  by 
bill,  and  in  the  manner  prescribed  by  article  4,  sections 
15  and  16,  of  the  constitution. 

Beattt,  0.  J.,  dissenting. — ^I  dissent  It  would  serve 
no  useful  purpose  to  enter  upon  an  elaborate  presentation 
of  the  views  which  have  led  me  to  a  conclusion  opposed 
to  that  of  the  court,  but  the  point  decided  is  so  important 
that  the  occasion  seems  to  justify  a  brief  statement  of 
the  grounds  upon  which,  in  my  opinion,  that  portion  of 
the  charter  of  Los  Angeles  establishing  a  police  court 
should  be  held  valid  and  operative. 

I  think  that  the  frainers  of  the  constitution,  in  adopt- 
ing the  provisions  of  section  8  of  article  11,  intended  to 
confer  upon  cities  the  power  to  frame  and  adopt  charters 
which  should  be  whole  and  complete.  A  municipal  court 
of  some  sort  was  generally,  and  I  believe  univeorsally,  a 
part  of  all  city  charters  in  California  before,  and  has  been 
since,  the  adoption  of  the  new  constitution.  A  munici- 
pal charter  containing  no  provision  for  a  municipal 
court  would  be  very  unusual,  to  say  the  least  And  so 
firmly  is  this  idea  implanted  in  the  popular  and  profes- 
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sional  mind,  that  of  the  seven  or  eight  freeholders'  char^ 
ters  that  have  been  framed  since  the  adoption  of  the  new 
constitution,  not  one>  I  believe,  has  omitted  to  provide 
for  a  police  oonrt.  When  it  is  remembered  that  the 
boards  of  freeholders  by  whom  these  diarters  have  been 
framed  were  largely  composed  of  lawyers  of  recognized 
standing  and  ability,  and  when  it  is  considered  further 
that  in  all  the  litigation  which  has  ensued  concerning 
the  rights  and  jurisdiction  of  the  courts  so  established, 
the  poinit  has  been  raised  for  the  first  time  in  this  case 
that  it  is  not  competent  by  a  freeholders'  charter  to  cre- 
ate a  police  court,  or  endow  it  with  any  jurisdiction,  it 
would  certainly  seem  that  the  proposition  ought  not  to 
be  treated  as  too  plain  for  argument. 

The  objection  to  establishing  an  inferior  court  by 
means  of  a  freeholders'  charter  is,  that  such  courts  must 
be  established  by  the  legislature  (Const,  art  6,  sec.  1), 
and  their  jurisdiction  and  powers  must  be  regulated  by 
law  (art  6,  sec  13),  and  no  law  can  be  passed  except 
by  bill.     (Art  4,  sec  16.) 

If  the  constitution  were  perfectly  consistent  in  the  use 
of  words,  this  argument  would  be  infallible;  but  the  con- 
stitution is  not  so  consistent  At  the  same  time  that  it 
says  in  the  section  last  crted  that  no  law  shall  be  passed 
except  by  bill,  it  expressly  provides  in  another  section 
for  the  enactment  of  a  particular  kind  of  law  by  another 
method.     (Art  11,  sea  8.) 

To  make  the  constitution  consistent  and  harmonious 
as  a  whole,  verbal  discrepancies  must  be  disr^arded. 
Section  18  of  article  4  must  be  regarded  as  the  rule  for 
enacting  statutes  in  general,  and  section  8  of  article  11 
as  the  exceptional  method  of  enacting  special  city  char- 
ters. 

Such  charters  are  laws.  Since  they  repeal  laws,  i.  e., 
pre-existing  charters  and  all  special  laws  inconsistent 
with  them,  it  cannot  be  denied  that  they  have  the  sub- 
stance, force,  and  effect  of  law,  and  in  the  constitution 
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itself  they  are  given  the  name  of  laws.  Can  it  not  be 
said,  then,  tliat  eveiy  requirement  of  the  conatitution  is 
satisfied  in  the  creation  of  a  municipal  court  bj  sudi  a 
charter? 

The  legislature  must  approve  the  charter.  Therefoie, 
what  the  charter  establishes  tlie  l^slature  establishes. 
The  charter  is  a  law.  Therefore,  the  jurisdiction  con- 
ferred by  it  is  conferred  by  law. 

It  is  not  suggested  that  any  inconvenience  has  been 
occasioned  or  could  arise  from  this  view.  It  can  scarcely 
be  doubted  that  it  accords  with  the  actual  intention  of  the 
framers  of  the  constitution.  It  is  certain  tliat  it  oomports 
with  the  general  understanding  hitherto  prevailing^  and 
if  I  am  not  mistaken,  it  has  been  shown  not  to  be  in  con- 
flict with  a  fair  construction  of  the  terms  of  tliose  provi- 
sions which  are  supposed  to  condemn  it 

PatebsoKi  J. — 1  concur  in  tlie  views  of  the  chief  jua- 
ticQ. 


[No.  18847.    In  Bank.— Angoit  6,  1890.1 

TBDE  PEOPLE  ex  bsx.  GEORGE  A.  JOHNSON,  At- 
toenet-Gbnbrax,  Appellant,  v.  B.  F.  BAGLEY  et 

AL.,  BeSPONBENTS. 

Constitutional  Law— Mxtnioipal  Cobfobations — Subjection  to 
Genebal  Laws — Changs  fbom  Genebal  to  Special  Chabteb. 
— The  rale  that  municipal  corporations  are  subject  to  the 
control  of  general  laws  does  not  so  apply  that  a  charter 
framed  under  the  general  act  of  March  13,  1883,  shall  pre- 
vent a  change  to  a  special  charter  adopted  pursuant  to  sec- 
tion 8  of  article  11  of  the  constitution. 

Id.— Pebmissivb  Statute — ^Mandatobt  Pbovisions  —  ExnNoxnsH- 
MENT  of  Chabteb. — The  provision  of  the  statute  of  March  13, 
1883,  providing  for  the  organization,  incorporation,  and  gov- 
ernment of  municipal  corporations,  although  a  general  law, 
is  permissive,  and  until  its  terms  are  accepted  does  not  re- 
quire corporations  falling  under  its  classes  to  organize,  but 
tenders  separate  charters,  and  permits  any  one  of  them  to 
be  selected  as  the  charter  of  a  city  at  the  election  of  thoee 
who  come  within  its  purview;  but  when  its  terms  are  ac- 
cepted, that  portion  of  the  act  relating  to  the  municipality 
created  under  it  becomes  mandatory,  and  governs  such  mu- 
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nlcipallty  until  it  is  extinguished  by  being  changed  into  one 
of  a  different  class  under  the  act,  by  consolidating  with 
some  other  one,  or  into  one  incorporate  under  section  8  of 
article  11  of  the  constitution. 

Id. — Subjection  op  Statutes  to  Constttutioh — ^Poweb  op  Leois- 
LATUBB — Change  op  Municipal  Chabteb. — ^Statutes  passed  un- 
der a  constitution  are  subject  to  and  must  be  controlled  by  it, 
and  can  neither  enlarge  nor  diminish  its  scope;  and  the  legis- 
lature cannot  abridge  the  power  given  by  section  8  of  article 
11  of  the  constitution  to  cities  of  a  certain  population,  to 
change  their  form  of  government  conformably  to  it 

Id. — Chabteb  of  City  op  Stockton  —  Citt  op  Foubth  Class — 
Adoption  op  Special  Chabteb— Geneeal  Chabteb  Supebseded 
— Change  op  City  Council.— When  the  city  of  Stockton  or- 
ganized as  a  city  of  the  fourth  class  under  the  permissive 
act  of  March  18,  1883,  that  act  then,  so  far  as  it  applied  to 
cities  of  that  class,  became  the  mandatory  organic  law  of 
the  city,  and  remained  so  until  the  legislature  approved  a 
new  and  different  charter  adopted  by  the  electors  of  the  city 
pursuant  to  the  amendment  to  section  8  of  article  11  of  the 
constitution,  and  such  new  charter,  when  approved  by  the 
legislature,  entirely  superseded  the  former  charter  under  the 
act  of  1883,  and  the  city  of  Stockton,  as  a  city  of  the  fourth 
class,  ceased  to  exist,  and  passed  out  of  and  beyond  the  scope 
of  the  act  of  1883.  and  the  council  elected  under  the  new 
charter  become  the  proper  council  of  the  city,  as  against  thit 
council  elected  under  the  act  of  1883. 

Appeax  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County. 

The  facts  are  stated  in  the  opinion  of  the  courL 

Attorney-General  Johnson,  and  Carter  <&  8mHh,  for 
Appellant 

F.  T.  Baldwin,  and  E.  /.  Jones,  for  Eespondenta, 

Gibson,  C. — This  appeal  is  from  a  judgment  entered 
for  defendants  upon  stipulated  facts  in  a  quo  wammlo 
proceeding  prosecuted  by  the  attomey-general  against 
them  to  determine  their  right  to  exercise  the  oflSjcial  pow- 
ers and  functions  of  the  city  council  of  the  city  of  Stodc- 
ton,  of  which  they  claimed  and  were  adjudged  by  the 
trial  court  to  be  the  duly  constituted  members. 

The  city  of  Stockton  was,  prior  to  the  adoption  of  the 
constitution  of  1879,  duly  incorporated  under  a  special 
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charter,  and  continued  to  exist  as  such  thereunder  until 
the  seventeenth  day  of  Deoemher,  1884,  On  the  latter 
date,  it  became  organized  as  a  municipal  corporation  of 
the  fourth  class,  pursuant  to  the  provision  of  an  act  ap- 
proved March  13,  1883,  and  entitled :  "An  act  to  provide 
for  the  organization,  incorporation,  and  government  of 
municipal  corporations,"     (Stats.  1883,  p.  93.) 

The  city,  under  that  act^  maintained  its  corporate  or- 
ganization until  the  second  day  of  March,  1889,  when  its 
present  charter,  framed  by  its  freeholders  and  adopted  by 
its  electors,  in  accordance  with  and  pursuant  to  the  amend- 
ment to  section  8  of  article  11  of  the  constitution  of  this 
state,  was  approved  by  the  legislature  (Stats.  1889,  p. 
5Y7),  and  thereby  became  the  organic  law  of  the  city  in 
place  of  the  act  of  March  13,  1883. 

The  portion  of  the  lastrmentioned  act  relative  to  the 
city  of  Stockton  provides  that  the  city  council  shall  con- 
sist of  the  mayor  and  tv^lve  councilmen,  seven  of  whom 
shall  constitute  a  quorum  for  the  transaction  of  business. 
(See  sees.  601,  620,  621.)  On  the  first  day  of  January, 
1888,  by  virtue  of  prior  municipal  elections  regularly 
held,  twelve  persons  named  in  the  complaint,  other  than 
the  defendants  became  the  duly  qualified  members  of 
the  city  council  under  said  act,  and  entered  upon  the 
discharge  of  their  duties  as  such  officers.  Since  then^  of 
the  said  twelve  persons,  one  has  died  and  one  has  re- 
signed, but  as  no  successor  to  any  of  the  twelve  has  been 
elected  or  appointed,  it  is  stipulated  that  unless  the  de- 
fendants elected  under  the  present  charter  are  the  l^al 
oouncilmen  and  collectively  constitute  the  city  council, 
then  the  remaining  ten  of  the  first  twelve  councilmeu  are 
the  legal  councilmen  of  the  city. 

The  present  charter,  which,  as  we  have  seen,  went  into 
effect  March  2,  1889,  provides  that  the  city  council  shaU 
consist  of  five  members.  At  the  first  municipal  election 
held  under  it,  the  five  defendants  were  duly  elected,  and 
within  the  proper  time  duly  qualified  as  members  of  such 
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cirty  council;  and  on  the  tenth  day  of  June,  1889,  they 
each  entered  upon  the  office  of  members  of  the  city  coun- 
cil, and  beigan  and  still  continue  to  claim  and  exercise  the 
powers  and  functions  of  such  office,  and  collectively  since 
then  have  claimed  to  constitute  the  city  council  of  said 
city,  and  have  exercised  all  its  powers  and  functions. 

Thus  we  perceive  there  are  two  sets  of  persons  claim- 
ing to  be  the  councilmen  of  the  city,  and  to  form  the  city 
council  thereof. 

The  only  question  arising  then  is,  Which  of  these  two 
sets  is  the  proper  one?  The  persons  claiming  to  be  the 
councilmen  under  the  act  of  March  13,  1883,  were,  as 
conceded,  the  de  jwre  councilmen  of  the  city  from  the  first 
Monday  in  January,  1888,  until  the  defendants  were 
elected  and  qualified  to  act  under  the  new  charter;  and 
unless  the  first  set  of  councilmen  was  superseded  as  puch 
councilmen  by  the  defendants,  they  still  continue  to  be 
such  de  jure  officers. 

The  position  of  the  appellant  is,  that  the  act  of  March 
13,  1883,  is  a  general  law,  and  conflicts  with  the  provi- 
sions of  the  present  charter  in  relatioin  to  city  coimcilmen; 
and  as  section  6  of  article  11  of  the  constitution  provides 
that  "cities  or  towns  heretofore  or  hereafter  organized 
and  all  charters  thereof  framed  or  adopted  by  authority 
of  this  constitution,  shall  be  subject  to  and  controlled  by 
general  laws,"  the  act  of  March  13,  1883,  must  prevail; 
and  he  cites,  in  support  of  his  position,  Ex  parte  Ah  You, 
82  Cal.  339 ;  People  v.  Henshcm,  76  Cal.  436 ;  Thomason 
V.  Ashworth,  73  CaL  73. 

There  is  no  doubt,  and  it  is  not  disputed,  that  the  con- 
flict mentioned  exists.  The  act  of  March  13,  1883,  pro- 
vides for  twelve  councilmen,  seven  of  whom  are  necessary 
to  make  a  quorum  for  the  transaction  of  business,  while 
the  freeholders'  charter  provides  for  but  five  council- 
men  in  all,  or  two  less  than  the  requisite  number  for  a 
quorum  under  the  act  referred  to;  hence  they  are  incom- 
patible with  each  other,  and  if  the  plaintiff's  position  is 
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correct,  then  the  freeholders'  charter  in  this  respect  must 
yield  to  that  statute.  The  statute  in  question,  as  can 
be  seen  from  its  title,  above  quoted,  provides  for  the  or- 
ganization, incorporation,  and  government  of  municipal 
corporations.  Under  it  six  separate  and  distinct  classes 
of  such  corporations,  as  defined  in  the  act  of  March  2, 
1883  (Stats.  1883,  p.  24),  may  be  organized.  It  em- 
braces all  the  municipal  corporations  that  can  be  created 
in  the  state,  except  those  specially  provided  for  in  sec- 
tion 8  of  article  11  of  the  constitution,  and  is  as  compre- 
hensive as  the  subject  admits  of  under  the  constitution, 
and  id  therefore  a  general  law  within  the  principle  of 
Thomason  v.  Ashworth,  78  Cal.  78,  and  the  cases  there 
cited.  But  although  it  is  a  general  law,  we  are  convinced 
that  it  differs  from  the  general  laws  held  in  the  above 
cases  cited  by  plaintiff  to  effect  municipal  corporations, 
whether  organized  before  or  after  the  adoption  of  the  con- 
stitution of  1879. 

An  examination  of  those  cases  shows  that  each  of  the 
statutes  therein  considered  was  mandatory,  and  in  this 
respect  differs  materially  from  the  statute  of  1883.  The 
statute  in  question  is  permissive.  Until  its  terms  are 
accepted,  it  does  not  require  corporations  falling  within 
any  one  of  its  six  classes  to  organize,  but  tenders  six 
separate  charters,  and  permits  any  one  of  them  to  he 
selected  as  the  charter  of  a  cily,  at  the  election  of  those 
who  come  within  its  purview.  This  is  apparent  from 
the  first  section  of  the  act,  which  reads  as  follows :  '^Any 
portion  of  a  county  containing  not  less  than  five  hun- 
dred inhabitants,  and  not  incorporated  as  a  municipal 
corporation,  may  become  incorporated  under  the  provi- 
sions of  this  act,  and  when  so  incorporated  shall  have  the 
powers  conferred,  or  that  may  be  hereafter  conferred,  by 
law  upon  municipal  corporations  of  the  class  to  which 
the  same  may  belong."  And  also  section  4,  which  pro- 
vides  that  any  municipal  corporation  organized  prior 
to  January  1,  1880,  may  reorganize  under  the  act     But 
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when  its  terms  are  accepted,  that  portion  of  the  act  re- 
lating to  the  municipality  created  under  it  becomes 
mandatory,  and  governs  such  municipalilty  until  it  is 
extinguished  by  being  changed  into  one  of  a  different 
class  under  the  act  consolidating  with  some  other  one, 
or  into  one  incorporated  under  section  8  of  article  11  of 
the  constitution. 

We  have  seen  that  the  city  of  Stockton  elected  to  and 
did  accept^  under  the  act  in  question,  the  charter  pro- 
vided for  cities  of  the  fourth  class.  Now,  if  the  conten- 
tion of  appellant  be  correct,  the  city  thereby  adopted  a 
charter  that  precludes  it  from  enjoying  the  benefit  of  its 
present  or  any  other  charter  whose  provisions  may  be 
inconsistent  with  those  pertaining  to  a  city  of  the  fourth 
class.  Statutes  passed  under  a  constitution  are  subject 
to  and  must  be  controlled  by  it  They  can  neither  en- 
large nor  diminish  its  scope.  Therefore  the  legislature 
could  not  abridge  the  power  given  in  the  amendment 
to  section  8  of  article  11  of  the  constitution  to  cities 
containing  a  population  of  more  than  ten  thousand  and 
less  than  one  hundred  thousand  people  to  change  their 
form  of  government  conformably  to  it.  And  to  hold  that 
any  city  charter  framed,  adopted,,  and  approved  there- 
under must  be  subject  to  and  controlled  by  the  previous 
charter  of  the  city,  when  it  exists  in  the  form  of  a  gen- 
eral law,  to  the  extent  that  the  latter  may  conflict  with 
the  former,  would  clearly  be  such  an  abridgment.  The 
freeholders'  charter,  to  the  extent  of  such  a  conflict, 
would  be  a  delusion  that  the  legislature,  if  it  had  the 
power  to  affect  the  constitution,  could  not  be  said  to  have 
intended. 

It  might,  in  like  manner,  be  argued  that,  because  the 
charter  adopted  by  a  municipality  organized  under  the 
act  of  1883  is  a  general  law,  and  would  be  operiative 
against  any  subsequent  charter  of  the  city  if  it  should 
consolidate  with  some  other  or  like  municipal  corpora- 
tion, which  mav  be  done  pursuant  to  section  4  of  the 
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same  act^  its  new  charter  would  have  to  be  consistent  with 
the  old  one,  or  be  controlled  by  it  To  attempt  to  bo 
control  the  new  charter)  of  such  a  municipality  in  accord- 
ance with  the  rule  contended  for  would,  in  effect^  render 
section  4  of  the  act  impossible  to  follow,  and  therefore 
nugatory ;  particularly  so  if  both  of  the  cities  attempting 
to  consolidai»  should  have  charters  of  a  different  class 
under  the  act  of  1883,  and  should  try  to  consolidate  as  a 
city  of  a  class  different  from  either,  as  they  mi^t  do  un- 
der the  same  section  of  the  law. 

We  think  the  results  pointed  out  which  would  follow 
from  bringing  the  act  of  1883  within  the  rule  urged  by 
plaintiff  are  sufficient  to  show  that  it  does  not  apply 
here.  It  seems  clear  to  us  that  when  the  city  of  Stock- 
ton organized  as  a  city  of  the  fourth  class  under  the  per- 
missive act  of  March  13,  1883,  that  act  then,  as  far  as  it 
applied  to  cities  of  that  class,  became  the  mandatory  or- 
ganic law  of  the  city,  and  remained  so  until  the  legisla- 
ture approved  a  new  and  different  charter  adopted  by  the 
electors  of  the  city  pursuant  to  the  amendment  by  section 
8  of  article  11  of  the  constitution.  And  that  the  new 
charter,  when  it  was  approved  by  the  legislature,  entirely 
superseded  the  former  charter  under  the  act  of  1883. 
This  being  so,  the  city  of  Stockton  as  a  city  of  the  fourth 
class  ceased  to  exist,  and  passed  out  of  and  beyond  the 
scope  of  the  act  last  mentioned. 

It  therefore  follows  that  the  judgment  should  be  af- 
firmed* 

Belcher,  C.  C,  and  Foote,  C,  concurred. 

The  CouBT. — For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  affirmed. 
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[No.  20634.    Department  One.--August  11,  1890.] 
THE  PEOPLE,  Respondent,  v.  J.  W.  MURRAY,  Ap- 
pellant. 

JUBT — ^DlSOHABGE   OT    JUBOBS  —  VeRDICT   WILLFULLT    AGAINST   BVI- 

DSNCE. — ^Where  a  verdict  rendered  by  a  jury  In  a  criminal 
case  is  such  as  to  convince  the  trial  court  that  the  jury  had 
purposely  and  willfully  disregarded  the  evidence  and  re- 
turned a  verdict  in  violation  of  their  sworn  duty.  It  is  the 
duty  of  the  judge  to  discharge  the  jurors  rendering  such 
verdict  from  further  service  or  attendance  in  other  criminal 
cases;  and  In  the  absence  of  any  showing  to  the  contrary,  it 
must  be  presumed,  in  favor  of  the  action  of  the  court  that 
the  case  was  such  as  to  justify  the  discharge  of  jurors  upon 
that  ground. 

Id. — ^DlSOHABOB    OF    TbMPOBABT    JTJBT — SUFOTCIENCT    OF    REASON. — 

The  trial  court  has  the  right  to  discharge  a  jury,  or  any  of 
them,  not  selected  to  try  a  pending  case,  nor  selected  to 
serve  for  any  fixed  term,  at  any  time,  without  giving  any 
reason  for  such  discharge,  and  without  the  existence  of  a 
reason;  and  in  such  case  the  fact  that  a  reason  was  assigned, 
which  In  some  cases  might  be  insufficient,  is  immaterial. 

Id. — ^DlSCHABQE  OF  PANEL  WITHOUT  PbEJUDIOB  —  RiOHTS  OF  DE- 
FENDANT—  Summoning  New  Panel. — ^Where  the  discharged 
jury  was  not  selected  for  the  trial  of  the  defendant's  case, 
the  defendant  had  no  vested  right  to  a  trial  by  such  jury, 
and  where  the  jury  by  which  the  defendant  was  tried  was 
ordered  to  be  summoned  in  precisely  the  same  way  that  the 
discharged  jury  had  been  selected  and  summoned,  and  it  is 
not  shown  or  claimed  that  the  jurors  thus  selected  were  less 
favorable  to  the  defendant  than  the  discharged  jurors  would 
have  been,  no  injury  could  result  to  the  defendant  by  reason 
of  such  discharge,  as  all  of  his  rights  of  challenge  to  the 
new  jurors  were  preserved. 

Evidence  —  Cposs-i-ttamination  —  Impeachment  of  Witness  — 
Statements  Showing  Animus.  —  Where  a  witness  testified 
favorably  to  the  defendant  in  his  examination  in  chief,  it  is 
competent  to  ask,  on  cross-examination,  whether  he  had  not 
made  statements  out  of  court  tending  to  show  his  friendly 
feeling  toward  the  defendant,  and  whether  he  had  not  ex- 
pressed an  intention  to  suppress  facts  within  his  knowledge 
that  would  injure  defendant's  case;  and  such  statements  may 
be  proved  to  impeach  the  witness,  if  he  denies  making  them. 

Id. — Immatebial  Impeachment. — If  the  testimony  tending  to  im- 
peach a  witness  is  immaterial,  it  cannot  be  held  to  have  in- 
jured the  party  calling  him.  If  it  does  not  appear  that  the 
testimony  impeached  was  material. 

New  Trial  —  Impboper  Influence  upon  Jubt  —  EvmENCS. — ^ESvi- 
dence  Is  admissible  in  support  of  a  motion  for  a  new  trial 
by  one  who  has  been  convicted,  to  show  that  the  verdict 
rendered  against  him  is  the  result  of  improper  influences. 

Id. — ^Violation  of  Right  to  Fair  Trial. — An  attempt  on  the  part 
of  any  person,  whether  through  the  medium  of  a  newspaper 
or  otherwise,  to  influence  a  jury  by  any  improper  means  to 
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bring  In  a  yerdlct  against  a  defendant  In  a  criminal  case, 
is  a  palpable  yiolation  of  bis  right  to  a  fair  and  impartial 
trial,  and  if  it  appears  to  the  court  to  baye  had  such  an 
efFect,  a  new  trial  should  be  granted. 
Id. — ^Newspafkb  Publication — Intimidation  or  Juirr — ^Inqttibt  as 
TO  Efteot. — Where  it  was  the  clear  Intention  of  the  publish- 
ers of  a  newspaper  to  intimidate  the  jurj,  and  by  abusing 
other  jurors  who  had  returned  Terdicts  of  acquittal,  to  in- 
duce them  to  find  the  defendant  guilty,  and  impose  upon 
him  the  extreme  penalty  of  the  law,  the  defendant  has  the 
right  to  haye  the  court  determine,  on  his  mt>tion  for  a  new 
trial,  the  question  as  to  whether  the  newspaper  article  had 
that  effect  or  not  upon  the  jury,  and  may  make  the  proof, 
with  leave  to  the  people  to  show,  if  possible,  that  the  par- 
ticular articles  were  not  read  by  the  jury,  or  if  they  were, 
that  the  jury  were  not  in  any  way  influenced  by  them. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Diego  Coimtjf  and  from  an  order  denying  a  new  triaL 

The  facte  are  stated  in  the  opinion  of  the  court 

Hunsaker  A  Britt,  for  Appellant 

AUomejf-Oeneml  Jdhatson,  for  Bespondent 

WoBKSy  J. — ^The  defendant  was  charged,  tried,  and 
convicted  of  the  crime  of  murder,  and  sentenced  to  be 
hanged.  He  moved  for  a  new  trial,  his  motion  was  de- 
nied, and  he  appeals.  The  first  error  complained  of  re- 
lates to  the  selection  of  a  jury.  On  the  thirtieth  day  of 
September,  1889,  the  court  below  made  the  following  or- 
der:— 

"To  the  sherifF  of  said  county,  greeting: — 
"Whereas^  the  businesB  of  the  superior  court  requires 
the  attendance  of  a  trial  jury  for  the  trial  of  criminal 
cases,  and  no  jury  is  in  attendance^  it  is  the  order  of  the 
court  that  yon  are  hereby  directed  to  summon  forty  (40) 
men  having  qualifications  of  jurors,  from  the  body  of  this 
San  Diego  County,  state  of  California,  to  be  and  appear 
in  department  No.  3  of  the  superior  court,  at  the  court- 
room, in  the  Express  Block,  on  the  northeast  comer  of 
Sixth  and  F  streets,  in  the  city  of  San  Diego,  county 
of  San  Diego,  state  of  California,  on  Monday,  October  7, 
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A.  D.  1889,  at  tlie  hour  of  9  o'clock,  a.  m.,  of  said  day, 
and  of  this  writ  make  legal  service  and  due  return," 

The  clerk  issued  a  vendre  in  accordance  with  this  order, 
and  the  same  was  placed  in  the  hands  of  the  sherifp,  who 
made  return  that  he  had  duly  summoned  the  number  of 
jurors  required,  giving  the  names  of  those  summoned. 
Afterwards,  on  the  seventh  day  of  October,  1889,  the 
case  of  People  v.  Tower^  charged  with  the  crime  of  an 
assault  with  a  deadly  weapon,  came  on  for  trial,  and  the 
jurors,  selected  as  above,  were  called,  and  a  jury  of  their 
number  impaneled,  who  tried  the  cause,  and  returned  a 
verdict  of  guilty  of  a  simple  assault.     Again,  on  the  four- 
teenth day  of  October,  1889,  the  case  of  People  v.  Chupo 
was  called  for  trial.     The  jurors,  above  mentioned,  ap- 
peared for  duty  in  said  cause,  whereupon  the  district  atr 
tomey  moved  the  court  to  discharge  from  further  duty 
as  jurors  the  persons  who  had  served  as  jurors  in  the 
case  of  People  v.  Tower.     The  bill  of  exceptions  shows 
that  the  motion  of  the  district  attorney  was  based  on  the 
ground  that  the  verdict  of  these  jurors  in  the  Tower  case 
was  so  palpably  in  opposition  to  the  evidence  given  in  the 
case,  and  in  violation  of  their  duties  as  such  jurors,  that 
they  v^re  unworthy  to  sit  in  other  causes.     The  judge 
of  the  court  below  seems,  from  his  remarks  in  passing  on 
the  motion,  to  have  agreed  with  the  district  attorney,  and 
an  order  was  made  discharging  the  jurors,  which  does  not, 
however,  state  upon  what  ground,  except  that  it  was  for 
ample  and  sufficient  reasons. 

On  the  seventeenth  day  of  October,  1889,  this  cause 
was  called  for  trial,  and  the  following  proceedings  were 
had,  as  recited  in  the  bill  of  exceptions : — 

"The  defendant,  by  his  counsel,  moved  the  court  to 
vacate  and  set  aside  the  order  of  said  court,  made  by  the 
court  on  the  fourteenth  day  of  October,  1889,  dischar- 
ging from  further  services  or  attendance,  as  jurors,  J.  IL 
Scranton,  Robert  Steadraan,  J.  H.  Tyler,  W.  W.  Collier, 
W.  H.  Crawford,  Andrew  Casady,  F.  M.  Green,   Sam 
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Deeble,  Henry  Cook,  A.  D.  Starkweather,  Thomaa  Tighe, 
and  Jacob  Vanderwaite,  on  the  ground  that  said  order 
waB  made  without  authority  of  law  or  power  on  the  part 
of  the  court  to  make  the  same^  and  in  support  of  said 
motion,  called  and  examined  W.  W.  Whitson,  who  testi- 
fied as  follows,  to  wit: — 

'H  am  the  official  short-hand  reporter  of  department 
No.  3  of  the  superior  court  of  this  county.  I  was  acting 
as  such  reporter  of  said  court  on  the  fourteenth  day  of 
the  present  month,  when  the  order  referred  to  was  made 
by  the  court  I  don't  know  that  I  took  all  the  proceed- 
ings at  that  time,  but  I  think  I  did.  Here  is  a  sheet 
with  some  notes  on  it;  I  don't  know  that  it  has  all  the 
proceedings  had  at  that  time,  but  it  has  all  that  was  said 
by  the  court  and  Mr.  Daney.  Mr.  Daney  said  at  that 
time:  'I  have  a  motion  which  I  desire  to  make  this 
morning,  before  any  juror  is  selected  in  this  case 
[People  V.  Ofcapo.]  My  motion  is  this:  Last  Friday,  the 
jury  in  the  Tower  case  rendered  a  verdict  that  it  seems 
to  me  must  have  been  arri-ved  at  only  after  a  total  dis- 
regard to  the  instructions  of  the  court  and  the  eiTidence 
in  the  case.  It  seems  to  me  that  it  must  have  required 
a  great  stretch  of  the  imagination  to  have  brought  in 
sack  a  verdict  as  was  brought  in  in  that  case,  and  the 
jurymen  must  be  very  tired  after  rendering  that  verdict, 
and  perhaps  a  little  vacation  would  not  do  them  any 
harm.  It  is  just  such  verdicts  as  this  that  bring  the 
court  and  the  law  into  contempt  and  disrespect  by  the 
community,  and  it  seems  to  me  that  it  is  my  duty,  how- 
ever unpleasant  it  may  be,  to  state  to  the  court  that  I  do 
not  feel  that  I  could  select  the  gentlemen  that  were  on 
that  jury  on  this  jury  this  morinng  with  any  degree  of 
safety.  It  seems  to  me  that  that  verdict  is  so  outra- 
geously beyond  and  outside  of  the  evidence,  and  beyond 
and  outside  the  law  of  the  case,  that  it  makes  one  feel 
indignant  to  think  that  twelve  men  would  bring  in  such 

a  verdict,  and  I  say,  though  unpleasant  the  duty  may  be, 
LXXXV.  Cal.— 23 
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I  think  it  is  my  duty,  it  is  a  duty  I  owe  to  the  oommu- 
nity,  to  make  a  motion  that  the  twelve  gentlemen  that 
served  on  that  jury  be  discharged  from  further  attendance 
on  this  court.' 

"T3ie  court  said:  'It  is  the  opinion  of  the  court  that 
the  verdict  of  the  jury  in  that  case  must  have  surprised 
even  the  most  sanguine  expectations  of  counsel  for  the 
defense.  Mr.  Hunsaker,  I  remember,  said  to  the  jury 
that  he  accepted  the  challenge  of  the  district  attorney, 
and  that  the  jury  in  this  case  should  bring  in  either  a 
verdict  of  guilty  as  charged  in  the  indictment,  or  a  ver- 
dict of  acquittal.  The  jury  might  have  brought  in  a 
verdict  of  acquittal  in  that  case,  and  no  discredit  could 
have  attached  to  their  finding,  because  evidence  was  be- 
fore them  which  tended  to  establish  an  alibi,  and  they 
had  a  right,  if  they  desired,  to  believe  that  evidence,  and 
to  discard  tiie  evidence  on  the  part  of  the  prosecution 
tending  to  show  that  the  defendant  was  at  the  place 
where  the  assault  with  intent  to  commit  murder  was 
effected;  but  when  the  jury  brought  in  a  verdict  of 
simple  assault  in  a  case  where  the  evidence  showed,  and 
the  jury  believed  by  their  verdict,  that  an  assault  had 
beien  made,  aind  the  evidence  showed  that  the  assault 
was  made  with  a  loaded  pistol  which  was  then  and  there 
rapidly  fired,  the  jury,  in  order  to  bring  in  the  verdict 
of  simple  assault,  had  to  say  that  the  loaded  pistol  be- 
ing then  and  there  fired  was  not  a  deadly  weapon,  being 
fired  a/t  a  time  when  an  assault  was  being  committed. 
This  court  has  no  further  use  for  the  twelve  gentle- 
men that  were  sitting  upon  that  paneL  They  will  be  dis- 
charged.' Whereupon  said  motion  to  set  aside  said  or- 
der was  submitted  to  the  court  for  decision,  and  the  court 
denied  the  same,  to  which  ruling  defendant  then  and 
there  excepted, 

"That  thereafter,  and  before  the  impaneling  of  the 
jury  was  begun,  the  defendant  moved  the  court  to  direct 
the  clerk  to  place  in  the  jury-box  the  names  of  the  twelve 
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persons  mentioned  in  the  order  of  October  14th,  and  of- 
fered in  support  of  said  motion  the  evidence  heretofore 
set  forth,  which  had  been  offered  in  support  of  the  m^oion 
to  vacate  and  set  aside  the  order  of  October  14th,  which 
motion  was  by  the  court  denied,  and  to  which  ruling  the 
defendant  then  and  there  duly  excepted.'' 

It  must  be  conceded  that  this  was  a  novel  proceeding. 
Ordinarily,  a  court  would  not  be  justified  in  discharging 
a  jury  because  it  had  returned  a  verdict  which  did  not 
meet  with  tlie  approval  of  the  court  But  the  verdict 
might  be  such  as  to  convince  the  court  that  the  jury  had 
purposely  and  willfully  disregarded  the  evidence  and  re- 
turned a  verdict  in  violation  of  their  sworn  duty.  Under 
such  circumstances  the  court  would  not  only  be  justified 
in  discharging  the  jurors,  but  it  would  be  its  duty  to  do 
so.  The  judge  of  the  court  below  seems  to  have  been 
of  the  opinion  that  the  verdict  returned  in  the  case  re- 
ferred to  was  such  as  to  justify  the  action  taken,  and  in 
the  absence  of  any  showing  to  the  contrary,  we  must  pre- 
sume in  favor  of  the  action  of  the  court 

But  the  jurors  discharged  were  not  selected  to  try  the 
defendant's  ease,  nor  were  they  selected  to  serve  for  any 
fixed  term,  as  is  shown  by  the  order  above  set  out  This 
being  the  case,  the  court  had  the  undoubted  right  to 
discharge  them,  or  any  of  them,  at  any  time,  without 
giving  any  reason  for  such  discharge,  and  without  the 
existence  of  any  reason.  The  only  difficulty  apparent  in 
this  case  is,  that  the  jurors  were  discharged  for  what 
might  under  some  circumstances  be  an  insufficient  rea 
son.  But  as  no  reason  was  necessary,  the  fact  that  an 
insufficient  one  was  assigned  as  the  ground  of  the  order 
can  make  no  difference. 

Again,  conceding  that  the  discharge  of  the  jury  was 
unwarranted,  it  does  not  appear  that  any  injury  resulted, 
or  could  have  resulted,  to  the  defendant  by  roason  of  such 
discharge.  As  the  jury  was  not  selected  for  the  trial  of 
his  case,  he  had  no  vested  right  to  a  trial  by  sucli  jury. 
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Another  jury,  by  which  he  was  tried,  was  ordered  to  be 
summoned,  in  precisely  the  same  manner  that  the  first 
one  had  been  selected  and  summoned,  viz.,  by  the  sheriff. 
It  is  not  shown  or  claimed  that  the  jurors  thus  selected 
were  less  favorable  to  the  defendant  than  the  jurors  dis- 
chai^d  would  have  been.  As  to  these  jurors  all  of  his 
rights  of  challenge  were  preserved,  and  he  has  no  just  rea- 
son to  complain.     (People  v.  Area,  32  Cal.  40.) 

The  case  of  HUdreth  v.  CUy  of  Troy,  101  N.  Y.  234, 
54  Am.  Rep.  686,  relied  upon  by  the  defendant,  differs 
materially  from  the  one  under  consideration.  There 
the  jury  had  been  selected  under  and  in  conformity  to  a 
statute  of  that  state,  which  the  court  say  made  "elabo- 
rate provision  for  securing  an  impartial  jury,"  and  not 
by  the  sheriff,  upon  an  open  vemre,  as  in  this  case,  and 
the  jury  thus  selected  constituted  the  regular  panel  of 
jurors  to  try  that  particular  case.  Certain  of  the  jurors 
were  discharged  by  the  court  below  on  the  erroneous 
ground  that  they  were  incompetent  to  sit  as  such  jurors, 
by  reason  of  the  fact  that  they  were  tax-payers  of  the 
city  of  Troy,  the  city  being  a  party  to  the  suit  There 
was  sufficient  ground  in  that  case,  we  think,  for  reversing 
the  case,  for  the  reason  that  the  additional  jurors  were 
not  selected  as  provided  by  the  statute,  but  upon  an  open 
vemre  by  the  sheriff.  By  this  means  the  party  was  de- 
prived of  the  safeguard  provided  by  the  statute  for  pro* 
curing  a  fair  and  impartial  trial.  In  this  case,  as  we 
have  seen,  the  defendant  was  deprived  of  no  such  right, 
and  therefore  the  case  is  not  in  point 

It  is  further  contended  by  the  appellant  that  the  court 
erred  in  admitting  certain  testimony  offered  by  the  re- 
spondent The  dc3fendant  had  examined  a  certain  wit- 
ness in  chief,  and  on  cross-examination  he  was  asked 
whether  he  did  not  make  certain  statements  tending  to 
show  that  he  was  friendly  to  the  defendant  and  one 
Hubbard,  a  friend  of  the  defendant,  and  that  he  would 
not  tell  anything  that  would  hurt  the  defendant     The 
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witness  denied  having  made  the  statements,  and  the  per- 
son to  whom  he  was  claimed  to  have  made  them  was 
called,  and  allowed,  over  the  defendant's  objection,  to  con- 
tradict the  former  witness,  and  to  testify  to  the  statements 
made  by  him. 

It  is  insisted  that  the  testimony  was  inunaterial,  and 
only  tended  to  contradict  the  witness  as  to  a  collateral 
and  immaterial  matter.  The  evidence  is  not  in  the 
record,  and  for  that  reason  we  are  unable  to  say  whether 
the  evidence  was  material  or  not  But  if  the  witness 
had  testified  favorably  to  the  defendant  in  his  examina- 
tion in  chief,  it  was  competent  to  show  that  he  had  made 
statements  out  of  court  tending  to  show  his  friendly 
feeling  toward  the  defendant,  and  that  he  had  expressed 
an  intention  to  suppress  facts  within  his  knowledge  that 
would  injure  the  defendant's  case.  If  this  were  not  so, 
the  evidence  of  the  witness  given  in  chief  is  not  set  out 
in  the  transcript,  and  we  cannot  know  whether  he  had 
testified  to  any  facta  favorable  to  the  defendant  or  not 
If  not,  the  testimony  tending  to  impeach  him  was  imma- 
terial ;  but  for  the  same  reason  that  it  was  immaterial  it 
must  be  held  not  to  have  been  injurious  to  the  defendant, 
because  to  impeach  a  witness  who  had  testified  to  nothing 
favorable  to  him  could  work  him  no  injury. 

Certain  instructions  were  asked  by  the  defendant  and 
refused,  and  this  is  complained  of.  But  the  instructions 
given  by  the  court  were  very  full,  fairly  presented  the 
case  to  the  jury,  and  covered  the  matters  included  in 
those  refused. 

In  support  of  the  motion  for  a  new  trial,  it  appeared 
that  the  jury,  upon  being  sworn  to  try  the  case,  were 
placed  in  chai^  of  a  bailiff  and  not  allowed  to  separate; 
and  the  defendant  offered  to  prove  by  the  bailiff  that 
while  the  jury  was  so  in  his  charge,  and  during  the  trial, 
the  jurors  were  allowed  to  and  did  read  certain  issues 
of  the  San  Diego  Union,  a  newspaper  printed  and  pub 
lidhed  in  the  city  where  the  trial  was  in  progress,  and 
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certain  of  the  articles  published  in  said  issues  of  the 
paper  were  offered  for  the  purpose  of  showing  that  ihoy 
were  calculated  to  influence  the  jury  against  the  defend- 
ant The  evidence  was  excluded.  We  set  out  in  this 
opinion  some  of  the  matter  oontained  in  the  articles  re- 
ferred to, 

"AEE  THEEE  ANY  FLIES  ON  THE  JURIES  OF 
SAN  DIEGO  COUNTY  f 


THAT  THINGS  ARE   NOT  WHAT  THEY  SHOULD  BE SOME 

OJf  THE  FACTS  ABOUT  THE  SUBJECT. 

"Incident  to  the  recent  outrageous  verdict  in  tbe 
Towers  case,  a  correspondent  of  the  Union  called  atten- 
tion to  the  fact  that  within  the  past  few  years  there  have 
been  numerous  equally  unaccountable  findings  by  juries 
in  San  Diego  County,  and  it  was  suggested  that  if  the 
list  of  jurors  were  gone  over,  possibly  there  mi^t  be 
found  a  thread  running  through  which  might  be  used  as 
a  clew  to  the  cause  of  such  verdicts. 

"Certain  it  is  that  within  the  last  eight  years  public 
sentiment  has  been  strained  and  aroused  to  indignation 
over  the  acquittal  of  more  than  one  criminal,  around 
whom  there  had  gathered  evidence  of  gudlt,  until  it 
seemed  nothing  short  of  a  violation  of  a  juryman's  duty 
could  posisbly  render  a  verdict  exculpating  the  offender 
from  the  consequences  of  his  acts.  Never,  within 
the  history  of  the  county,  has  capital  punishment  been 
inflicted,  and  yet  there  have  been  committed  crimes 
as  infamous  and  cold-blooded  as  ever  stained  the  an- 
nals of  any  municipality,  and  made  a  mockery  of  law. 
Public  sentiment,  time  and  again  aroused  to  indig- 
nant remonstrance,  but  helpless  under  the  miscarriage 
of  the  established  methods  of  administration  of  justice, 
has  suffered  under  repeated  acquittals,  or  preposterously 
inadequate  verdicts,  until  more  recent  suspiciously  inane 
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findings  have  called  forth  widespread  and  unanimously 
unfavorable  comment 

'^Have  the  jurieB  who  have  sat  in  criminal  and  civil 
cases  in  San  Di^o  County  during  the  past  few  years 
been  packed  ?  Is  it  possible  that  in  this  vaunted  county 
there  has  for  years  been  practiced  the  most  flagrant  vio- 
lation of  the  veiy  first  principles  of  the  jury  system  as 
it  had  been  so  long  honored  ? 

''There  is  the  incontrovertible  evidence  of  the  records 
to  show  that  juries  of  the  past  four  years^  at  the  very 
least^  have  been  composed,  in  past,  of  the  same  individ- 
uals. Does  anything  follow  t  Let  the  people  draw  their 
own  inferences. 

''Since  1881  there  have  come  into  the  courts  of  this 
county  thirty  or  more  murder  cases,  many  of  them  as 
utterly  wanton  and  cold-blooded  as  were  ever  perpetrated. 
In  all  this  criminal  record  there  have  been  only  four 
convictions,  straight^  on  the  information.  There  was, 
indeed,  one  infliction  of  capital  punishment,  in  the  case 
of  a  poor,  friendless  Indian.  Upon  one  man  the  death 
sentence  was  pronounced,  but  never  carried  out,  because 
he  suicided.  In  seven  straight-out  murder  cases  the 
verdict  of  manslaughter  was  rendered,  which  in  the  crime 
of  murder  is  about  as  heavy  as  the  verdict  of  simple  as- 
sault where  a  man  shoots  several  times  into  a  house  full 
of  women.  In  two  cases  of  murder  the  records  show  that 
there  appears  to  have  been  no  disposition  of  these  cases. 
Thd  verdict  in  eight  of  these  murder  cases  was  a  straight- 
out  declaration  'not  guilty.' 

"What  follows  ?     The  answer  will  be  given  to-morrow.*' 

After  stating  that  certain  persons  frequently  appeared 
on  juries  in  criminal  cases,  it  is  further  said : — 

"In  1888  the  names  of  most  of  these  men  appear  from 
three  to  eight  times.  In  a  city  of  thirty  thousand  peo- 
ple, why  were  the  same  jurors  used  over  and  over  again  ? 
The  law  says  that  jurors  shall  be  drawn  from  different 
ports  of  the  coimty.     Men  have  performed  jury  service 
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repeatedly  whose  known  haunts  are  a  certain  saloon  on 
Fifth  Street  A  venire  is  called  and  rapidly  exhausted. 
Directions  are  issued  to  issue  a  special  venire.  Time  is 
short;  all  parties  in  the  suit  are  ready  for  trial.  There 
is  no  time  to  search  the  oounly  for  jurors  who  have  not 
before  served.  Certain  men  are  known  to  be  found  in  a 
certain  resort, — ^henchmen  of  a  high  official;  they  must 
be  taken  care  of,  and  two  dollars  and  a  half  a  day  is 
good,  average  pay.  Sabe?  Mr.  Juror  is  taken,  notwith- 
standing he  has  already  served  from  one  to  six  times. 
He  knows  that  by  rendering  verdicts  in  accordance  with 
the  desires  of  a  certain  high  official  he  will  be  provided 
fvith  a  two-dollaivand-a-half-arday  job  whenever  oppor- 
tunity offers^  and  that  the  opportunity  will  be  created 
when  possible.  He  becomes  a  professional  juryman,  and 
^is  verdict  sometimes  causes  his  fellow-citizens  to  enter 
in  indignant  protest^  but^  secure  in  the  protection  of  cer- 
tain well-known  attorneys  and  high  officials,  he  renders 
his  verdicts  and  keeps  his  soft  snap. 

^'These  men  appear  mostly  in  murder  cases  and 
murderous  assaults.  Murders  are  declared  to  be  man- 
slaughter; assault  and  murderous  assault,  ^simple  as- 
saults,'— until  the  people  have  come  to  be  hopeless  of  see- 
ing justice  meted  out,  and  the  punishment  is  rarely  made 
to  fit  the  crime." 

The  refusal  to  admit  this  testimony  was  error.  A 
judge  or  juror  who  is  called  upon  to  sit  in  the  trial  of  a 
case,  especially  where  the  life  of  the  defendant  is  in- 
volved, should  act  calmly,  deliberately,  dispassionately. 
He  should  be  governed  entirely  by  the  law  and  the  evi- 
dence, uninfluenced  by  his  own  feelings,  prejudices^  or 
passions,  or  the  passions  or  pr^'udices  of  others.  But 
we  caanot  shut  our  eyes  to  the  fact  that  the  man  who 
acts  as  judge  or  juror  is  but  human,  and  is  not  always 
up  to  the  ideal  or  legal  standard  of  fairness  and  im- 
partiality, and  that  'improper  influenow  will  sometimes 
bring  about  improper  and  unjust  verdicts.     Thereforo 
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it  is  always  oompetant  tor  a  defendant^  who  has  been 
conyictedy  to  show,  if  he  can,  that  the  verdiot  rendered 
against  hbn  is  the  result  of  such  improper  influenoa 
{Faarar  v.  Biaie,  2  Ohio  St  64;  2  Graham  and  Waters 
man  on  New  Trials,  484;  WdUeer  v.  State,  87  Teoc  866.) 

An  attempt  on  the  part  of  any  person,  whether  throu^ 
the  medium  of  a  newspaper  or  otherwise,  to  influence  a 
jury  by  any  improper  means  to  bring  in  a  verdict  against 
a  defendant  is  a  palpable  violation  of  his  right  to  a  fair 
and  impartial  trial,  and  if  it  appears  to  the  court  to  have 
had  such  an  effect,  a  new  trial  should  be  granted. 

There  can  be  no  doubt  as  to  the  intention  or  palpable 
effect  of  the  articles  above  set  out  It  was  the  dear  in^ 
tention  of  the  publishers  of  this  paper  to  intimidate  the 
jury,  and  by  abusing  other  jurors,  who  had  returned 
verdicts  of  acquittal,  to  induce  them  to  find  the  defend- 
ant gailty,  and  impose  upon  him  the  extreme  penally  of 
the  law.  Whether  they  had  that  effect  upon  the  jury  or 
not  was  a  question  that  the  defendant  had  a  right  to  have 
determined  by  the  court  on  his  motion  for  a  new  trial 
The  defendant  should  have  been  allowed  to  make  the 
proof,  with  leave  to  the  people  to  show,  if  possible,  that 
these  particular  articles  were  not  read  by  the  jury,  or  if 
they  were,  that  they  were  not  in  any  way  influenced  by 
them.     (People  v.  Ooldenson,  76  CaL  828,  853.) 

The  judgment  is  affirmed. 

The  order  denying  the  defendant  a  new  trial  is  re- 
versed, with  instructions  to  the  court  below  to  vacate 
the  same  and  rehear  the  motion  allowing  the  defendant 
to  introduce  the  evidence  excluded  on  the  former  hear- 
ing, and  the  people  to  rebut  the  same  by  other  evidenoe^ 
if  it  is  desired. 

'Fox,  J.,  and  Fatsmbov,  J.,  ooneoned. 
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[No.  20725.    In  Bank.— August  13,  1890.] 
Ex  PARTE  PAUL  WALPOLE,  on  Habeas  Cobptts. 

Habeas  CJorpus — CJommitmknt  upon  Re-szamikation — CJomplaint. 
— It  Is  not  ground  for  the  discharge  of  a  prisoner  upon 
habeas  corpus  that  he  was  committed  upon  a  re-examination 
by  the  committing  magistrate  without  the  filing  of  a  new 
complaint,  nor  that  he  was  committed  by  the  judge  of  the 
superior  court  upon  a  second  re-examination,  without  a  new 
complaint  after  the  setting  aside  of  an  information  In  the 
superior  court 

Id. — Ebbob  not  Reviewable  Ck>LLATEBALLT — Motion — ^Appeal. — 
Error  in  the  ruling  of  a  committing  magistrate,  which  Is 
subject  to  review  in  the  superior  court,  upon  motion  to  set 
aside  an  information  filed  after  the  commitment,  and  then 
upon  appeal,  is  not  ground  for  discharging  a  prisoner  upon 
habeas  corpus. 

Id. — ^Defective  Commitment — ^Mitrdes — ^Namb  or  Deceased — Com- 
plaint AND  Deposition. — The  failure  of  a  commitment  for 
murder  to  give  the  name  of  the  person  alleged  to  have  been 
murdered  is  not  a  defect  which  entitles  the  prisoner  to  a 
discharge,  if  the  order  for  commitment  and  commitment  are 
otherwise  full  and  regular,  and  the  complaint  and  deposi- 
tions showing  the  offense  are  duly  filed,  though  not  until  a 
subsequent  day.  It  is  the  complaint  and  depositions  which 
furnish  the  information  upon  which  future  action  is  based. 

Id. — Pbobable  Cause  for  Commitment — Bail. — ^Where  the  peti- 
tioner, upon  a  writ  of  Tuibeas  corpus,  seeks  to  be  discharged, 
or  admitted  to  bail,  on  the  ground  that  the  commitment  was 
without  probable  cause,  and  it  appears,  from  the  evidence 
in  the  transcript  of  testimony  given  upon  the  examination, 
and  filed  with  the  clerk  and  presented  in  the  supreme  court, 
that  there  was  probable  ground  to  believe  the  defendant 
gui'.ty  of  an  otTeuse  punishable  with  death,  the  petitioner 
will  be  remanded. 

Application  to  the  Supreme  Court  for  a  discharge 
upon  a  writ  of  habeas  corpus.  The  facts  are  stated  in  the 
opinion  of  the  court. 

Spencer  &  Baker,  for  Petitioner. 

J.  H,  StewaH,  District  Attorney,  for  Eespondent. 

Fox,  J. — The  petitioner  in  this  case;,  and  one  Wash- 
bum,  were  arrested  upon  a  warrant  based  upon  a  com- 
plaint charging  them  with  the  crime  of  murder.  Hey 
were  regularly  examined  before  a  committing  magistrate, 
and  held  to  answer  to  the  charge.  In  due  time  informa- 
tion was  filed  against  them,  and  upon  arraignment  they 
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pleaded  guilty.  Washburn  was  sentenced  to  the  state 
prison  for  life,  but  the  petitioner  was  allowed  to  withdraw 
his  plea,  and  upon  proceedings  subsequently  had  the  in- 
formation was  set  aside,  and  the  court  remanded  the 
petitioner  to  the  custody  of  the  sheriff.  Thereupon  the 
judge  of  the  superior  court,  acting  as  committing  magis- 
trate, again  held  an  examination  of  the  petitioner,  and 
on  the  evidence  adduced  he  was  again  held  to  answer. 
To  this  proceeding  the  petitioner  objected,  on  the  ground 
that  the  judge,  acting  as  a  committing  magistrate,  had 
no  jurisdiction  to  hold  such  examination,  for  the  reason 
that  no  complaint  had  been  filed  charging  the  defendant 
with  the  crime  of  murder,  or  any  crime.  This  objection 
was  based  upon  the  proposition  that  the  original  com- 
plaint filed  in  the  case  was  functus  officio,  and  that  a  new 
examination  could  not  be  had  without  a  new  complaint; 
also  on  the  ground  that  the  superior  court  had  not  in 
terms  ordered  the  case  resubmitted  to  a  grand  jury,  or 
that  a  new  information  be  filed.  The  court  overruled 
these  objections,  and  proceeded  with  the  examination. 
We  do  not  think  that  there  was  error  in  this  ruling,  but 
if  there  was>  it  was  subject  to  review,  first  in  the  superior 
court,  upon  motion  to  set  aside  any  information  that 
mi^t  be  filed,  and  then  upon  appeal ;  but  it  is  not  ground 
for  discharging  the  prisoner  on  habeas  corpus. 

Following  this  examination,  an  information  was  filed, 
which,  upon  motion,  was  again  set  aside,  and  the  court 
again  ordered  "that  the  said  Paul  Walpole  be  held  for 
further  examination,  and  that  he  be  examined  by  the 
judge  of  the  superior  court  acting  as  magistrate^"  etc. 
In  pursuance  of  this  order,  a  further  examination  was 
had,  at  which  the  petitioner  was  represented  by  counsel, 
and  the  objection  again  taken  that  there  was  no  com- 
plaint, etc.,  as  before.  The  magistrate  overruled  the 
objection,  and  proceeded  with  the  examination,  resulting 
in  an  order  of  commitment  for  the  crime  of  murder, 
committed  on  the  twenty-second  day  of  April,  1889,  at 
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Willow  Ranch,  in  the  county  of  Modoc,  state  of  Califoi^ 
aia.  To  this  point  our  answer  is  the  same  as  before:  if 
error,  it  is  reviewable  on  motion  and  appeal,  but  not  on 
habeas  corpus. 

A  point  is  also  made  that  the  order  of  conunitment  is 
invalid,  for  that  it  fails  to  give  the  name  of  the  person 
tUeged  to  have  been  murdered.  This  is  not  a  defect 
<vhich  entitles  the  prisoner  to  his  discharge.  The  order 
for  commitment  is  even  more  full  than  required  by  sec- 
tion 872  of  the  Penal  Code,  and  the  commitment  is  in 
the  form  prescribed  by  section  877  of  the  same  code.  It 
is  the  complaint  and  depositions  which  furnish  the  in- 
formation upon  which  future  action  is  based,  and  they 
wero  duly  filed  with  the  derk,  although  not  until  a  sub- 
sequent day. 

The  point  is  also  made  that  the  commitment  is  with- 
out probable  cause,  and  upon  this  point  the  petitioner 
asks  his  discharge,  or  if  not  discharged,  that  he  be  ad- 
mitted to  bail. 

The  transcript  of  the  testimony  given  upon  the  ex- 
amination, and  filed  with  the  clerk,  has  been  presented 
in  this  court  It  shows,  beyond  all  doubt,  that  a  delib- 
erate, cold-blooded  murder  was  committed.  This  fact 
seenas  to  be  conceded.  It  would  be  improper  for  us  to 
express  an  opinion  as  to  whether  or  not  the  evidence 
submitted,  without  further  testimony,  is  sufficient  to 
convict  this  petitioner  of  having  been  a  party  to  the 
commission  of  that  offense;  but  the  point  having  been 
here  made,  we  are  compelled  to  express  an  opinion  as  to 
whether  or  not  it  shows  reasonable  or  probable  ground 
to  believe  the  defendant  guilty,  and  are  of  opinion  that 
it  does.  The  petitioner  is  not  therefore  entitled  to  be  dis- 
charged. 

On  the  question  of  admission  to  bail,  the  oS&nac 
charged  is  punishable  with  death,  unless  the  jury  fix  it 
at  imprisonment  for  life.  The  defendant,  therefore, 
caomot  be  admitted  to  bail,  if  the  proof  of  his  guilt  is 
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evident,  or  tlie  presumption  thereof  great  (Pen.  Code, 
sec  1270.)  So  much  of  the  evidence  on  the  part  of  the 
prosecution  as  has  been  made  public  was  heard  by  the 
committing  magistrate,  a  judge  of  one  of  the  superior 
courts  of  the  state.  He  saw  and  heard  the  witnesses, — 
an  advantage  which  we  have  not  had.  From  the  tran- 
script of  the  evidence,  as  brought  here,  we  cannot  say 
that  he  was  not  correct  in  holding  that  it  was  not  a  bail- 
able case. 

Writ  disdbarged,  and  prisoner  remanded. 

MgFabland,    J*.,    Works,    J.,    Patsbsoit,    J.,    and 
Beattt,  0.  J.,  concurred. 


[No.  12761.    In  Bank.— August  18,  1890.1 

JAMES  PHELAN,  Respondent,  v.  FRAXCISCA  L. 
DE  MARTIN,  Appellant. 

IfORTOAOB  —  CONTETANOB    TO    MORTOAOES — SaUB    WrTHOITT    FBAUD — 

Quismro  Tttle. — ^A  mortgagor  of  land  Is  not  absolutely  re- 
strained by  section  2889  of  the  Ciyll  Code  from  subsequently 
conTeylng  all  his  title  and  interest  in  the  mortgaged  prem- 
ises to  the  mortgagee,  and  where  the  findings  of  the  trial 
court,  supported  by  the  evidence,  show  that  the  sale  and 
conveyance  of  mortgaged  land  by  the  mortgagor  to  the  mort- 
gagee was  fair,  free  from  undue  influence,  oppression,  or 
fraud,  and  for  an  adequate  price,  the  Judgment  upholding 
such  sale  and  conveyance  in  an  action  by  the  grantee  to 
quiet  his  title  to  the  land  must  be  affirmed. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Santa  Clara  County. 

The  facta  are  stated  in  the  opinion  of  the  court 

Oeorge  D.  Collins,  for  Appellant 

A  mortgagor's  conveyance  to  the  mortgagee  cannot 
stand  unless  the  mortgagor  sustain  the  burden  of  proving 
the  f aimees  of  the  transaction  and  full  adequacy  of  price. 
(FtHfl  V.  Bodriquez,  12  Wall.  339;  Peugh  v.  Davis,  96 
U.  S.  387 ;  Ooodnum  v.  Pledger,  14  Ala.  118 ;  Schekek 
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V.  Hopkins,  2  Md.  Ch.  90 ;  Dougherty  v.  McColgan,  6  Gill 
&  J.  276;  Baugher  v.  Merryman,  32  Md.  191;  LinneU  v. 
Lyford,  72  Me.  280 ;  Barnes  v.  Brovm,  71  K  0.  509 ;  Per- 
hvns  V.  i?rt/e^  3  Dana,  177 ;  Odell  v.  Montross,  68  K  Y. 
504;  Holdrige  v.  Gillespie ,  2  Johns.  Oh.  30.)  The  con- 
tract of  purchase  was  void,  being  in  restraint  of  the  right 
of  redemption.  (Civ.  Code,  sec.  1661,  subd.  1,  sec.  1667, 
subd.  1,  sees.  2889,  3513;  Perkins  v.  Drye,  8  Dana, 
177 ;  Bayley  v.  BaUey,  5  Gray,  505 ;  Greenhood  on  Public 
Policy,  499.)  The  right  of  redemption  exists  until  title 
is  acquired  by  adverse  possession.  {Hall  y.  Amott,  80 
CaL  355,  356;  Code  Civ.  Proa,  sec  846.) 

Z?.  M.  Delmas,  for  Eespondent 

Section  2809  of  the  Code  of  Civil  Procedure  does  not 
preclude  a  subsequent  conveyance  to  the  mortgagee  upon 
an  independent  contract  {Oreen  v.  Bviler,  26  Cal.  595, 
601-603;  Bemsen  v.  Hay,  2  Edw.  Ch.  542;  Vennum  v. 
Bahcock,  13  Iowa,  195;  Jones  on  Mortgages,  sec  1046.) 

McFaeland,  J. — This  is  an  action  to  quiet  title  to  cer- 
tain lands  in  Santa  Clara  County.  Judgment  went  for 
plaintiff,  and  defendant  appeals  from  the  judgment  upon 
the  judgment  roll  and  a  bill  of  exceptions. 

The  lands  in  contest  were  conveyed  by  deed  to  plaintiff 
by  defendant  in  November,  1881.  From  that  time  until 
the  commencement  of  this  action,  September  29,  1887, 
plaintiff  has  been  in  possession  of  the  premises.  The 
main  issue  in  the  case  is  this:  Defendant  claims  that 
when  she  made  the  deed,  in  November,  1881,  the  plaintiff 
held  mortgages  against  the  property  for  large  amounts, 
some  of  which  had  been  foreclosed,  with  an  order  of  sale 
issued  and  a  sale  advertised;  that  plaintiff  used  his  rela- 
tion of  mortgagee  and  the  power  of  his  mortgages  to  force 
her  to  sell  her  equity  of  redemption;  that  she  was  poor 
and  unable  to  raise  the  necessary  redemption  money,  and 
that  plaintiff  took  advantage  of  these  eireumstances  to 
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compel  her  to  sell  for  an  inadequate  consideratioin ;  that 
under  this  stress  she  did  sell  for  an  inadequate  considera- 
tion, and  that  therefore  the  sale  was  void. 

We  do  not  see  that  there  is  any  important  question  of 
law  really  involved  in  this  case.  Admitting  that  all  the 
contentions  of  appellant  about  sales  from  mortgagors  to 
mortgagees  are  law, — that  is,  that  they  must  be  shown 
to  be  fair,  free  from  undue  influence,  oppression,  or 
fraud,  and  for  adequate  prices, — still  the  findings  of  the 
court,  supported  by  the  evidence,  bring  the  sale  in  this 
case  within  the  law.  The  land  was  encumbered  with 
mortgages  to  the  extent  of  one  hundred  and  ninety-six 
thousand  dollars,  and  the  consideration  paid  defendant 
was  nineteen  thousand  dollars.  The  court  finds,  among 
other  things,  as  follows:  "That  at  the  time  of  said  con- 
veyances from  Francisca  L.  De  Martin  to  plaintiff,  and 
for  a  long  time  before,  said  Francisca  fully  understood 
the  character,  value,  and  condition  of  said  property,  and 
was  capable  of  acting  understandingly  and  intelligently 
in  relation  thereto,  and  did  so  act  in  and  about  the 
property,  and  said  conveyance  thereof,  and  under  the 
independent  advice  of  her  attorney,  who  was  skilled  in 
the  law,  and  who  did  so  counsel  and  advise  her  honestly, 
faithfully,  impartially,  and  for  her  best  interests;  that 
plaintiff  did  not  purchase  said  securities  for  the  purpose 
of  oppressing  said  Francisca^  or  for  the  purpose  of  ob- 
taining said  premises  for  less  than  their  fair  market 
value;  ....  that  plaintiff  did  not  make,  or  cause  to 
be  made,  any  false  or  fraudulent  representations  to  said 
Francisca  in  relation  to  said  property,  or  importune  her 
to  make  said  conveyance ;  that  said  Francisca  was  entirely 
willing  to  make  said  conveyance  for  said  sum  of  nineteen 
thousand  dollars,  and  made  the  same  without  importunity 
from  any  person,  under  the  belief  that  it  was  for  her  beet 
interests ;  that  said  sale  by  said  Francisca  to  plaintiff  for 
said  nineteen  thousand  dollars  was  greatly  to  her  benefit 
and  advantage,  and  that  sai!d  nineteen  thousand  dollars, 
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and  other  property  owned  by  her^  ^eould  hsLve  been  lost 
to  her  if  said  property  had  been  sold  at  sheriff's  aale 
under  said  judgment;  that  Francisca  was  given  full  op- 
portunity to  obtain  loans  upon  said  property^  or  to  sell 
the  same  to  other  persons,  if  persona  oould  have  been 
found  to  make  such  loan  or  purchase,  and  that  for  that 
purpose  plaintiff  caused  two  postponements  of  the  time 
for  the  sheriff's  aale  under  said  judgments."  It  is  fur- 
ther found  that  two  hundred  and  fifteen  thousand  dollars 
— ^the  amount  of  the  liens,  and  the  nineteen  thousand  dol- 
lars paid  defendant — ^was  a  fair  value  of  the  property  at 
the  time  of  the  conveyance,  and  indeed  it  is  quite  appar- 
ent^ from  the  evidence,  that  said  amount  oould  not  have 
been  raised  on  the  property  from  any  other  sourca 

It  is  quite  deaa*  that  if  the  findings  are  sustained  by 
the  evidence^  the  judgment  must  stand,  and  that  they 
are  so  sustained,  we  have  no  doubt.  An  opinion  on  that 
question  would  be  mainly  a  restatement  here  of  the  evi- 
dence contained  in  the  tranficript^  which  would  be  a  piofit- 
less  and  unnecessary  labor. 

We  do  not  think  that  section  2889  of  the  Oivil  Code 
was  intended  to  absolutely  reetrain,  or  does  absolutely  re- 
strain, a  mortgagor  from  subsequently  conveying  all  his 
title  and  interest  in  the  mortgaged  premises. 

The  judgment  is  affirmed. 

Shabpbtbik,  J.,  Thoewton,  J.,  WoEKB,  J.,  Fox,  J., 
Patebson,  J.,  and  Bsattt,  0.  J.,  ooncurred. 

Rehearing  denied* 
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[No.  13874.    In  Bank.— AugaBt  19,  1890.] 
THE  PEOPLE  EX  rbx.  O.  C.  MILLEE,  PBTiTioinEB, 
V.  THE  COMMON  COUNCIL  OF  THE  CITY  OF 
SAN  DEIOO  XT  Ai^j  Bespoitdbnts. 

Mahpamub  Mttwioipal  election — ^Double  Statctib— Prrmow. — 
A  petition  for  a  writ  of  mandate  to  compel  the  submission 
of  a  certain  question  to  the  electors  of  a  city  concerning 
the  separation  of  certain  lands  from  the  territory  under  the 
mnnidpal  Jurisdiction  of  said  city  need  not  state  under 
which  of  two  acts  the  election  should  be  called,  where  the 
two  acti  are  identical  so  far  as  is  material  to  the  petitioner's 


In. — ^Pbbsuicftioii — Obdkbiitq  Blbction — Duty  of  Common  Coxtn- 
GiD— Fkbbmftobt  Mandate. — ^Where  the  common  council  and 
mayor  of  a  city  have  refused  to  order  an  election,  as  pro- 
Tided  by  statute,  it  is  to  be  presumed  that  they  refused  on 
account  of  some  honest  doubt  as  to  their  power  in  the  prem- 
ises, and  that  they  will  proceed  to  perform  their  duty  as 
prescribed  by  the  statutory  law  immediately  upon  being  in- 
formed at  the  decision  of  the  supreme  court  upholding  their 
power  80  to  do,  and  the  supreme  court  will  not  order  the 
election  and  fix  the  day  therefor  upon  granting  a  mandamua 
to  compel  the  calling  of  the  election. 

Plbamno — ^Allegations  of  Law. — When  a  petition  or  complaint 
states  faetB  which,  under  the  law,  warrant  the  relief  prayed 
for,  there  is  no  necessity  to  put  the  law  itself  into  the  plead- 
ing. 

OONSTiTUTUlONAL  LtAW — SPECIAL   AND   LoCAL    STATUTE — ^MUNICIPAL 

GoBFOBATiONS— Change  of  Tebbitobt  of  San  Diego. — An  act 
directed  at  and  applicable  to  one  particular  named  munic- 
ipal corporation  alone,  which  takes  away  a  large  part  of  its 
territory,  is  special  and  local  within  the  meaning  of  the 
constitution,  and  in  violation  of  the  provisions  of  that  in- 
strument about  municipal  corporations;  and  therefore  the 
act  of  Miarch  16,  1889,  amending  an  act  to  reincorporate  the 
city  of  San  Diego,  and  containing  a  description  of  the  ter- 
ritory that  should  thereafter  constitute  the  said  city,  is  un- 
constitutional and  void  so  far  as  it  undertakes  to  exclude 
or  take  away  any  part  of  the  territory  under  the  municipal 
Jurisdiction  of  San  Diego. 

Appuoation  to  the  Supreme  Court  for  writ  of  mandate 
to  the  common  council  and  mayor  of  the  city  of  San 
Diego.     The  facts  are  stated  in  the  opinion  of  the  court 

Attomey-Oenerai  Johnson,  and  Harry  L.  Titvs,  for 
Petitioner. 

James  P.  Goodwin,  for  Respondents. 

LXXXV.  Cal.— 34 
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McFaktato),  J. — This  is  a  petition  for  a  writ  of  man- 
damus  to  compel  the  persons  composing  the  common 
conncil  of  the  city  of  San  Diego,  and  the  mayor  of  said 
city,  to  submit  a  certain  question  to  the  electors  of  said 
city  concerning  the  separation  of  certain  lands  from  the 
territory  now  under  the  municipal  jurisdiction  thereof. 
An  alternative  writ  issued,  and  the  case  was  heard  and 
submitted  upon  a  demurrer  and  answer  to  the  petition. 

We  have  been  urged  to  decide  the  case  speedily;  but 
no  brief  has  been  filed  by  respondeoits,  and  not  a  very 
elaborate  one  by  petitioner. 

On  March  19,  1889,  an  act  of  the  legislature  was  ap- 
proved, entitled  "An  act  to  provide  for  changing  the 
boundaries  of  cities  and  municipal  corporations,  and 
to  exclude  territory  therefrom."  (Stats.  1889,  p.  356.) 
This  act  consists  of  three  sections.  On  the  next  day — 
March  20,  1889 — another  act  was  approved,  having  tibe 
same  title  as  the  one  first  above  named.  (Stats.  1889, 
p.  433.)  This  last  act  contains  only  two  sections.  Sec- 
tion 3  of  the  first  act  and  section  2  of  the  second  act 
merely  contain  a  provision  that  the  act  shall  go  into 
effect  immediately.  Section  1  in  the  second  act  is  liter- 
ally the  same  as  section  1  in  the  first  act,  except  that  it 
does  not  contain  the  words  "or  if  there  is  no  newspaper 
published  in  said  corporation,  then  in  some  newpaper 
published  in  the  county  in  which  said  corporation  is 
situate."  Section  2  of  the  first  act  does  not  appear  in 
the  second  act;  but  that  section  merely  provides  for  cer- 
tain things  to  be  done  in  the  event  that  the  election  shall 
go  against  separation  or  exclusion.  All  of  the  first  act^ 
which  is  material  to  the  case  at  bar  is  contained  in  sec- 
tion 1  of  that  act,  which,  as  before  said,  is  identical  with 
section  1  of  the  second  act, — ^with  the  trifling  exception 
above  noted.  Therefore,  the  second  point  of  the  demurrer, 
that  the  petition  is  ambiguous  and  uncertain,  because  it 
does  not  state  under  which  of  said  two  acts  the  election 
should  be  called,  is  not  tenable.     The  two  acts  are  iden- 
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tical.  Moreover,  when  a  petition  or  complaint  states 
facts  which,  under  the  law,  warrants  the  relief  prayed 
for,  there  is  no  necessity  to  put  the  law  itself  into  the 
pleading.  The  only  other  point  in  the  demurrer  is,  that 
the  petitioin  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  This  point  is  also  untenable,  as  will 
appear  upon  examination  of  the  issues  raised  by  the 
answer.     The  demurrer  is  overruled. 

Section  1  of  eadi  of  the  acts  above  referred  to  com- 
mences as  follows:  "The  boimdaries  of  any  city  or  mu- 
nicipal corporation  may  be  altered,  and  territory  excluded 
therefrom,  after  proceedings  had  as  required  in  this  sec- 
tion. The  coimcil,  board  of  trustees,  or  other  legislative 
body  of  such  corporation,  shall,  upon  receiving  a  petition 
therefor,  signed  by  not  less  than  one  fifth  of  the  quali- 
fied electors  thereof,  as  shown  by  the  vote  cast  at  the  last 
municipal  election  held  therein,  submit  to  the  electors  of 
such  corporation  the  question  whether  such  territory  as 
is  proposed  by  such  petition  shall  be  excluded  from  such 
municipal  corporation  and  cease  to  be  a  part  thereof." 
The  section  then  proceeds  to  state  the  manner  in  which 
the  question  shall  be  proposed  to  the  electors;  how  the 
notice  of  the  election  shall  be  given;  the  character  of 
the  ballots  to  be  used;  that  the  legislative  body  shall 
designate  the  time  and  places  at  which  the  polls  will  be 
opened,  and  the  officers  of  such  election,  and  that  it  shall 
meet  on  a  certain  day  after  the  election,  canvass  the  vote, 
and  declare  the  results,  etc.,  and  that  if  a  majority  of  the 
votes  in  the  whole  corporation,  and  also  a  majority  in 
the  territory  proposed  to  be  excluded,  shall  be  in  favor 
of  such  exclusion,  then  such  territory  shall  cease  to  be  a 
part  of  such  corporation. 

For  the  purposes  of  this  case  there  is  no  need  of  any 
further  statement  of  the  details  of  said  acts. 

The  petition  states  that  the  city  of  San  Diego  is  a  duly 
organized  and  existing  municipal  corporation;  that  oer^ 
tan  persons  named  as  defendants  constitute  the  conmion 
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oouncil  and  mayor  of  said  city,  and  form  the  legislative 
body  of  said  city;  that  the  number  of  votes  cast  at  the 
last  municipal  election,  held  April  2,  1889,  was  3,111; 
that  on  March  17,  1890,  a  petition  was  duly  presented  to 
said  common  council,  signed  by  more  than  one  fifth  of 
the  qualified  voters  of  said  city,  asking  that  the  question 
be  presented  to  the  qualified  voters  of  said  city  (at  a 
special  election,  etc.),  of  altering  the  boundaries  of  said 
city  by  excluding  a  certain  described  territory  known 
generally  as  Coronado  Beach;  that  said  petition  was  re- 
ferred by  said  common  council  to  a  special  committee, 
who  reported  that  the  petition  contained  the  required 
number  of  signers,  and  recommended  that  the  prayer  of 
the  petitioners  be  granted;  but  that  said  common  coun- 
cil expressly  refused,  and  continue  to  refuse,  to  call  any 
election,  or  to  submit  said  question  to  the  electors^  al- 
though requested  so  to  do. 

The  answer  first  denies,  upon  information  and  belief, 
that  the  petition  contains  one  fifth  of  the  qualified  elec- 
tors of  the  city;  but  at  the  hearing  it  was  expressly  ad- 
mitted by  respondents,  in  open  court,  that  the  statement 
of  the  petition  on  that  matter  is  true. 

2.  The  second  defense  is,  that  respondents  are  unable 
to  determine  under  which  of  the  two  acts,  hereinbefore 
mentioned,  the  petitioner  is  seeking  to  proceed.  This 
point  has  already  been  decided  against  respondents  when 
passing  on  the  demurrer. 

3.  As  a  third  defense,  respondents  say  that  the  said  act 
of  March  19,  1889,  "is  unconstitutional  and  void  in  this, 
that  it  is  against  public  policy.'*  No  reason  is  given,  and 
we  see  none,  for  this  position. 

4.  The  fourth  and  last  defense  set  up  in  the  answer — 
and  the  only  one  at  all  plausible — ^is  based  upon  an  act 
of  the  legislature  approved  March  16,  1889.  (Stats. 
1889,  p.  302.)  This  act  is  entitled  "An  act  to  amend 
an  act  entitled  ^An  act  to  reincorporate  the  city  of  San 
Diego,' "  and  it  contains  a  description  of  the  territory 
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that  shall  thereafter  conatitute  the  said  dty.  And  we 
understand  respondents  to  contend  that  by  said  amenda- 
tory act  Coronado  Beach  is  taken  away  from  the  ci^  of 
San  Diego,  and  therefore  there  is  no  necessily  for  any 
further  action  to  accomplish  that  result.  This  is,  in  the 
first  place,  inconsistent  with  the  answer,  which  does  not 
deny  the  averment  of  the  petition  that  Coronado  Beach 
is  now  a  part  of  said  city.  And  in  the  second  place,  if 
said  act  of  March  16,  1889,  has  the  eifect  claimed,  it  is 
clearly  unconstitutional.  It  is  an  act  which  is  intended 
to  apply  to,  and  by  express  language  does  apply  to>  the 
city  of  San  Diego  alone;  and  if  an  act  directed  at  and 
applicable  to  one  particular  named  municipal  corpora- 
tion alone,  and  taking  away  a  large  part  of  its  territory, 
is  not  special  and  local  within  the  meaning  of  the  oon- 
stitution,  and  in  violation  of  the  provisions  of  that  in- 
strument about  municipal  corporations,  then  it  is  difficult 
to  imagine  an  act  that,  for  those  reasons,  would  be  un- 
constitutional. No  argument  to  the  contrary  which 
requires  examination  has  been  suggested.  The  said 
act  of  March  16,  1889,  so  far  as  it  undertakes  to  exclude 
or  take  away  any  part  of  the  territory  under  the  muni- 
cipal jurisdiction  of  San  Diego,  is  therefore  unconstitu- 
tional and  void.  And  this  being  so,  there  is  no  reason 
why  the  respondents  should  not  perform  the  duty  spe- 
cially enjoined  upon  them  by  said  act  or  acts  of  the 
legislature  first  above  mentioned.  It  is  not  contended 
that  mandcmitLS  is  not  the  proper  remedy. 

Petitioner  asks  that  this  court  itself  order  the  election 
and  fix  the  day  therefor.  We  shall  not  examine  into  our 
authority  to  do  this.  It  is  to  be  presumed  that  respond- 
ents refused  to  order  the  election  on  account  of  some 
honest  doubt  as  to  their  power  in  the  premises.  We  shall 
assume  that  they  will  proceed  to  perform  their  duty  as 
prescribed  by  the  statutory  law  immediately  upon  being 
informed  of  this  decision.  No  further  action  by  this  court 
is  at  present  necessary. 
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Let  a  final  and  peremptory  writ  issue  as  prayed  for  in 
the  petition. 

Paterson,  J.,  Shabpstein,  J.,  Fox,  J.,  Thobnton, 
J.,  and  Beatty,  0.  J.  concurred. 


[No.  20674.    In  Bank.— August  22,  1890.] 

THE  PEOPLE,  Eespondent,  v.  MARTIN"  HANNON, 

Appelulnt. 

Criminal  Law  —  Bitbglabt  —  Possession  of  Stolen  Goods — In- 
struction.— ^A  charge  to  the  Jury,  upon  the  trial  of  a  de- 
fendant convicted  of  burglary,  that  "If  the  jury  believe  cer- 
tain property  to  have  been  stolen,  proof  of  its  possession  is 
not,  of  itself  alone,  sufflcient  to  Justify  the  conviction  of  the 
defendant,  but  is  a  circumstance  which.  If  not  satisfactorily 
explained,  tends  to  establish  guilt,  and  when  taken  in  con- 
nection with  other  evidence,  may  be  sufflcient  to  satisfy  the 
minds  of  the  Jurors  of  the  guilt  of  the  accused;  but  you 
cannot  find  a  person  guilty  upon  proof  of  possession  of  stolen 
property  alone,  without  any  other  evidence  to  explain  Its 
possession," — is  not  prejudicially  erroneous,  and  would  carry 
to  the  jury  the  idea  that  the  possession  of  the  stolen  goods, 
unexplained,  would  of  itself  be  insufficient  to  Justify  a  con- 
viction. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  de- 
nying a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Carson  &  Oibbons,  for  Appellant. 

Attorney-General  Johnson,  for  Respondent 

Foote,  C. — The  defendant  was  convicted  of  burglary 
in  the  first  degree;  from  the  judgment  rendered  against 
him,  and  an  order  denying  a  new  trial,  he  appeals. 

It  is  urged  in  his  behalf  that  the  evidence  is  insuflS- 
cient  to  show  that  he,  or  any  one  else,  broke  and  entered 
the  premises  mentioned  in  the  information,  at  the  time 
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charged,  with  the  intent  to  commit  grand  or  petit  larceny, 
or  any  felony,  or  that  he  ever  entered  them  at  all. 

We  think  the  evidence,  taken  altogether,  direct  and 
circumstantial,  is  sufficient  to  justify  the  verdict  of  the 
jury. 

It  is  also  claimed  that  the  court  erroneously  instructed 
the  jury  that  "if  the  jury  believe  certain  property  to 
have  been  stolen,  proof  of  its  possession  is  not^  of  itself 
alone,  sufficient  to  justify  the  conviction  of  the  defendant, 
but  is  a  circumstance  which,  if  not  satisfactorily  ex- 
plained, tends  to  establish  guilt,  and  when  taken  in  oon- 
nection  with  other  evidence,  may  be  sufficient  to  satisfy 
the  minds  of  the  jurors  of  the  guilt  of  the  accused;  but 
you  cannot  find  a  person  guilty  upon  proof  of  possession 
of  stolen  property  alone,  without  any  other  evidence  to 
explain  its  possession." 

A  similar  charge  was  offered  in  People  v.  Fag<m,  66 
Cal.  634,  where  it  is  said :  "We  think  the  jury  must  have 
understood  the  court  to  mean  that  if  the  defendants  were 
found  in  possession  of  any  part  of  the  property  described 
in  the  indictment,  soon  after  such  property  was  stolen, 
such  possession,  unless  satisfactorily  explained,  was  a 
circumstance  to  be  considered  in  connection  with  other 
suspicious  facts  in  determining  their  guilt  or  innocence. 
The  charge,  taken  as  a  whole,  would  not,  we  thnk,  carry 
to  the  jury  the  idea  that  the  possession  of  the  stolen 
goods,  unexplained,  would  of  itself  be  sufficient  to  justify 
a  conviction." 

Perceiving  no  prejudicial  error  in  the  record,  we  ad- 
vise that  the  judgment  and  order  be  affirmed.  j 

Belohsb,  C.  C,  and  Gibsoh^  C,  concurred. 

The  CouBT. — For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 
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[No.  12872.    Department  One.— August  26,  1890.] 

GILBERT  L  CUBTISS,  Appellant,  v.  STAER  AND 
COMPANY,  Eespondbnt. 

Practice — ^Nkw  TsiAii— Pbxsxjmftion. — If  an  order  granting  a  new 
trial  is  silent  as  to  the  ground  on  which  it  was  made,  and 
the  existence  of  a  valid  ground  is  shown  by  the  record,  the 
appellate  court  will  presume  that  the  order  was  made  on 
that  ground. 

PRACTICG — ^NeW   TbIAL — CONFLIOT  OF  BvmKNCB— DUTY  OF  JUDOB. — 

It  is  the  duty  of  the  Judge  of  the  trial  court  to  grant  a  new 
trial  wheneyer  he  Is  not  satisfied  with  the  verdict  upon  the 
evidence.  The  rule  as  to  conflict  of  evidence  does  not  apply 
in  the  trial  court 
Agent — Contract — ^Pabol  Change  of  Written  Instructions.— 
WVitten  Instructions  to  an  agent  to  sell  on  commission  may 
be  changed  by  parol,  subject  to  the  agent's  right  to  sell  for 
advances. 

Appeal  from  an  order  of  the  Superior  Court  of  Ala- 
meda County  granting  a  new  triaL 

The  facts  are  stated  in  the  opinion. 

Charles  F.  Hamlon,  for  Appellant 

Hutchinson  &  Campbell,  for  Respondent. 

Haynb,  C. — This  is  an  appeal  by  the  plaintiff  from 
an  order  granting  the  defendant's  motion  for  a  new 
triaL  The  order  did  not  specify  the  ground  upon  which 
it  was  made;  and  in  such  case  it  is  settled  that  if  the 
record  shows  any  valid  ground  upon  which  the  order 
may  have  been  made,  the  appellate  court  will  presimie 
that  it  was  made  on  such  ground.  In  this  case  the  rec- 
ord shows  a  valid  ground  upon  which  the  order  may  have 
been  made. 

The  complaint  consists  of  two  counts.  The  appel- 
lant's counsel  asserts  that  the  verdict  was  based  upon 
the  second  count  alone;  and  for  the  purpose  of  this 
opinion  we  assume  that  such  was  the  case.  We  there- 
fore dismiss  from  consideration  the  first  count,  and  the 
evidence  under  it.     The  substance  of  the  second  count 
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is,  that  the  plaintifF  delivered  to  the  defendant  (a  oot^ 
poration)  certain  wheat,  to  be  sold  on  commission  at  a 
fixed  price,  and  that  the  defendant  sold  the  wheat  at  a 
less  price,  contrary  to  its  instructions,  and  without  no- 
tice  to  the  plaintiff.  It  is  obvious  that  the  instruction 
to  sell  at  a  fixed  price  is  a  main  foundation  of  such  a 
case.  Take  that  away,  and  the  case  falls  to  the  ground. 
Now,  the  plaintiff's  letter  of  instructions  showed  no  such 
limitation.  On  the  contrary,  it  said:  ^^SeU  same  at  yovr 
discretion.'*  This  being  so,  it  was  incumbent  upon 
the  plaintiff  to  show  affirmatively  that  the  instructions 
were  changed  before  the  wheat  was  sold.  He  introduced 
some  testimony  tending  to  show  this,  and  the  jury  evi- 
dently believed  it.  But,  for  reasons  above  stated,  it  must 
be  presumed  that  the  judge  did  not  And  if  he  did  not, 
it  was  his  duty  to  grant  a  new  trial.  The  rule  as  to 
conflict  of  evidence  does  not  apply  in  the  trial  court 
The  judge  should  set  aside  the  verdict  whenever  he  is 
not  satisfied  with  it  upon  the  evidence,  and  his  order  in 
that  regard  will  not  be  disturbed  on  appeal  if  the  evi- 
dence is  substantially  conflicting.  {Dickey  v.  Dams,  89 
Cal.  569;  Sherman  v.  Mitchell,  46  Cal.  580;  Irving  v. 
Cunningham,  58  CaL  306;  Breckenridge  v,  Crocker,  68 
CaL  403.)  The  learned  counsel  is  in  error  in  supposing 
that  this  rule  is  confined  to  cases  tried  without  a  jury. 

It  is  plain,  therefore,  that  the  order  appealed  from 
must  be  affirmed. 

It  may  be  added  that,  in  our  opinion,  the  trial  court 
was  wrong  in  its  theory  that  the  written  instructions 
could  not  be  changed  by  parol.  If  any  subsequent  parol 
instructions  were  given  to  the  agent,  they  were  binding, 
subject  to  the  right  to  sell  for  reimbursement  of  advances, 
as  provided  by  section  2027  of  the  Civil  Code.  The 
error,  however,  was  in  favor  of  the  defendant,  and  does 
not  affect  the  question  of  the  correctness  of  the  order  ap- 
pealed from.  It  is  noticed  merely  for  the  guidance  of 
the  court  upon  a  retriaL 


Digitized  by 


Google 


378  People  v.  Kose.  [85  Cal. 

We  advise  that  the  order  granting  a  new  trial  be  af- 
firmed. 

Belchbb,  0.  C,  and  Footb,  C,  concurred. 

The  CoTTBT. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  order  granting  a  new  trial  is  affirmed* 

Hearing  in  Bank  denied. 


[No.  20621.    Department  One.>-AugiLBt  28,  1890.] 

THE  PEOPLE,  Appellant,  v.  FEANK  ROSE  bt  al., 
Respondents. 

Criminal  Law — ^Fraudulent  Winning  of  Monet — Oamb  of  Bunco 

— EVIDENGE  —  EXPEBT  —  PEEJUDICIAL     EBBOB  —  NEW     TBIAL. — 

Upon  the  trial  of  a  defendant  accused  of  the  crime  of  fraud- 
ulently winning  money  by  means  of  the  game  of  bunco,  the 
testimony  of  a  witness,  called  as  an  expert,  describing  the 
game  of  bunco  generally,  and  not  the  game  actually  played 
by  the  defendants.  Is  Incompetent,  and  the  error  in  admit- 
ting it  is  prejudicial  to  the  defendant,  and  constitutes  ground 
for  a  new  triaL 

Appeal  from  a  judgment  of  the  Superior  Court  of  Lo8 
Angeles  County  granting  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Attorney-General  Johnson,  for  Appellant 

Stephen  M.  White,  and  Bleeker  &  Bwrhcnn,  for  Re- 
spondents. 

\\^ORKS,  J. — ^Rose,  one  of  the  defendants  in  this  ac- 
tion, was  tried  and  convicted  of  the  crime  of  fraudu- 
lently winning  money  by  means  of  a  game  of  bunco.  He 
moved  for  a  new  trial,  which  was  granted,  and  the  people 
appeal. 

One  of  the  grounds  upon  which  the  motion  was  granted 
was,  that  a  witness  for  the  people  was  allowed,  as  an  ox- 
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pert,  to  describe,  not  the  game  actually  played  by  the  de- 
fendants, but  the  game  of  bunco  generally  His  testimony 
on  this  point  was  as  follows: — 

'^It  generally  takes  three  men  to  start  a  game.  The 
first  one,  after  the  victim  is  picked  out,  he  finds  his  an- 
tecedent, his  name,  and  his  relations,  and  where  he  is 
from.  After  he  is  sufficiently  conversant  with  the  ante- 
cedents of  a  person,  his  family,  and  so  on,  he  conmiuni- 
cates  to  what  we  call  a  capper.  The  capper  introduces 
himself  as  a  relative  of  some  friend,  or  some  relative  of 
his.  The  capper  approaches  the  victim, — he  has  various 
names, — or  sucker, — 'How  do  you  do?'  Mr.  So-and-so 
probably  not  recognizing  him,  he  says,  ^I  am  so-and-so. 
I  met  you  at  such  a  place, — ^met  some  of  your  relatives.' 
Asks  him  to  take  a  walk.  They  take  a  walk,  and 
come  to  the  place.  It  is  upstairs.  Not  necessarily 
upstairs.  In  this  case  it  was  upstairs.  He  hauls 
out  a  card,  and  says  to  the  victim,  'By  the  by,  I  be- 
lieve I  have  drawn  a  prize;  we'll  go  upstairs  and  draw 
it  and  cash  the  thing.'  Asks  him  to  come.  Opens 
the  roonL  There  is  a  gentleman  behind  the  desk,  called 
the  banker.  He  says,  'I  believe  I  have  drawn  a  prize,' 
and  throws  down  the  card.  He  goes  over  to  see.  He 
says,  ^es;  you  have  drawn  $101.'  He  asks  to  cash  it, 
and  he  goes  and  pays  him  over  one  hundred  dollars. 
'Well,  we  don't  pay  any  fractional  parts  of  prizes,  but 
we  will  give  you  a  ticket,  the  drawing  on  which  takes 
place  some  future  day.'  He  says,  'Well,  I  haven't  any 
time;  I  am  going  out  of  the  city  to-day  or  to-morrow, 
and  my  friend  is  also  going  out  of  town.  We  have  no 
time  to  stay.'  'Well,'  he  says,  'we  are  provided  with 
by-laws,  and  from  the  by-laws  I  will  see  what  I  can  do.' 
Finally  he  finds  a  section,  and  he  says,  'There  is  a  sec- 
tion which  allows  a  special  drawing.  The  cards  are 
similar  to  the  little  card  here.  The  highest  number  is 
48,  is'nt  it?'  There  are  different  games,  some  of  them 
as  high  as  60.     He  says,  'Take  eight  cards,  each  of  the 
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denomination  of  one  to  eight;  foriy-eight  numbers  they 
have  there*  He  draws,  and  the  probabilities  are  that  he 
will  draw  a  star-number  the  first  time, — a  small  prize 
number;  but  before  he  can  draw,  he  has  to  double  up; 
that  is,  you  have  to  double  the  amount  of  money  you 
have  up;  when  that  takes  place  two  or  three  times,  tiiat 
is  doubled  up.  Finally  he  is  told  what  amount  he  has; 
then  he  asks  his  friend  to  draw,  and  he  consents.  He 
draws  probably,  the  first  time,  five  hundred  dollars,  puts 
up  one  thousand  dollars,  and  gets  another  draw;  double 
up,  and  another  draw.  The  second  time  they  put  up 
two  thousand  dollars,  until  they  have  his  capacity  ex- 
hausted; they  then  draw,  and  make  it  appear  the  blank 
number  there,  28.  After  the  cards  are  spread  out,  there 
are  eight  drawn,  and  the  numbers  run  from  one  to  six. 
One  takes  the  highest  and  the  others  the  lowest  numbers, 
and  six  takes  eight,  48.  Every  one  of  those  draw  a  cap- 
ital prize.  They  have  different  numbered  and  shaped 
cloths.  I  have  seen  one  of  sixty  numbers,  and  ten  lower. 
If  the  victim  stays  with  the  game,  he  loses  every  dollar 
he  has  got  in  it  They  usually  use,  for  the  purpose 
of  counting  numbers  on  the  cars,  strippers  and  cappers, 
as  they  call  them,  and  a  banker  generally.  Strippers 
are  cards  marked  with  a  little  dot  on  the  end,  and  if  they 
are  spread  out  for  the  purpose  of  losing  everything,  the 
capper  draws.  The  numbers  on  those  little  marked 
cards  generally  draw  No.  28,  which  denotes  you  have 
lost  everything.  Sometimes  they  manipulate  the  whole 
eight  of  them  on  top  are  on  top,  and  he  will  say  the  top 
cards  are  just  as  lucky  to  us  as  any,  and  he  draws  off  the 
first  eight.  They  are  placed  there  by  manipulating  the 
cards.  Twenty-eight  is  the  draw  on  the  cloth.  Strippers 
are  cards  which  can  be  identified  from  the  rest  of  the 
cards  as  marked.  From  the  number  of  the  cards  picked 
up,  he  may  have  a  number  of  those  cards,  that  is,  the 
losing  number,  in  favor  of  the  bank.  They  are  marked 
cards.     Those  strippers  can  be  separated  from  the  rest 
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of  the  cards  in  the  pack  by  little  kinks  of  the  hand. 
Generally  the  party  sitting  behind  as  banker  is  an  ex- 
pert at  that,  who  can  handle  any  deck  of  cards.  There 
is  only  one  chance  for  a  sncker  to  win  at  buncO|  if  he 
draws  the  first  chance,  if  he  bets  fifty  dollars,  and  takes 
it  and  walks  out  with  it  That  has  been  done.  They 
give  the  sucker  no  chance.  Generally  the  dealer  counts 
up  the  numbers,  but  the  capper  sometimes  does.  There 
are  eight  cards,  numbered  from  one  to  six.  Amongst 
them  are  eight  of  those  cards  marked.  They  have  vari- 
ous marks  on  them;  some  wider,  some  narrower,  and 
Bome  with  a  little  dot, — ^anything  by  which  it  can  be 
easily  selected.  They  manipulate  those  eight  cards. 
Those  eight  cards  are  generally  numbered  what  is  called 
a  general  blank,  and  when  that  is  drawn,  that  ends  the 
game;  the  bank  has  all  the  money.  They  are  generally 
played  as  being  covered.  I  have  seen  it  when  it  was 
covered  over,  and  they  pretend  to  himt  over  the  cloth 
for  28.  Suppose  that  I  was  dealer.  I  would  take 
a  bunch  of  cards,  shuiHe  them,  turn  the  numbers  down, 
spread  them  out,  over.  ^Vcll,'  the  capper  says,  ^1  will 
draw  four/  and  lets  his  friend,  the  sucker,  draw  four. 
Then  hands  to  the  dealer,  and  turns  them  over.  He 
deals  them.  He  can  count  off  any  number  he  pleases; 
the  capper  naturally  agrees  with  him,  and  the  banker 
too.  If  the  sucker  disputes  it,  there  is  two  against  one, 
who  will  insist  that  number  has  been  drawn.  The  cards 
are  picked  up  so  quick  that  there  is  no  chance  to  see  the 
numbers  drawn.  If  it  is  the  first  bet,  that  is,  fifty  dollars 
or  one  hundred  dollars,  that  will  draw  ten  dollars  or 
twenty  dollars  prize,  and  then  they  will  cover  the  different 
prizes.  That  is  the  way  bunco  is  played  I  never  saw 
it  played  any  other  way  than  a  fraudulent  way.  It  is  a 
fraudulent  game ;  that  is  what  it  was  invented  for.'' 

In  connection  with  this  testimony  the  court  below 
stated,  in  the  presence  of  the  jury,  that  the  question 
whether  the  game  played  was  a  bunco  game  or  not,  was 
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one  of  fact  for  the  jury.  We  are  not  sufficiently  ac- 
quainted with  the  bunco  game  to  know  whether  the 
description  given  of  it  by  the  witness  was  accurate  or 
not ;  but  if  it  was,  the  game  must  be  a  very  peculiar  one, 
commencing  on  the  street  and  carried  on  by  conversa- 
tion between  the  bimco  man  and  his  victim,  and  ending 
upstairs  in  some  building  in  a  game  of  chance.  The 
witness  appears  to  have  been  a  detective  who  had  been 
acting  as  such  in  this  case,  and  his  description  of  the 
game  seems  to  have  been  very  materially  aided  by  the 
testimony  of  the  gentleman  who  claimed  to  have  been 
defrauded  of  his  money,  and  who  described  his  experi- 
ence very  much  as  the  witness  described  the  game  of 
bunco. 

The  court  below  did  not  err  in  granting  the  new  trial 
on  this  ground.  The  testimony  admitted  was  clearly 
incompetent  under  the  decision  of  this  court  in  People  v. 
Carroll,  80  Cal.  153,  and  as  was  very  justly  said  by  the 
learned  judge  of  the  court  below,  in  his  opinion  delivered 
in  passing  upon  the  motion,  the  evidence  could  not  but 
have  been  injurious  to  the  defendant 

Order  affirmed. 

Fox,  J.,  concurred. 

Pateeson,  J.,  concurring. — ^I  concur  in  the  judgment 
The  information  is  very  uncertain,  and  radically  defect- 
ive. Two  oflFenses — a  misdemeanor  and  a  felony — can 
be  seen  in  the  allegations,  but  neither  appear  with  that 
certainty  required  by  the  provisions  of  the  Penal  Code. 
It  would  be  useless  to  attempt  to  show  the  defects,  as  the 
information  is  hopelessly  insufficient 
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[No.  20678.    In  Bank.— August  29,  1890.} 
THE  PEOPLE,  Rbbpondbnt,  v.  GEORGE  ROSS,  Af- 

PSIXANT. 

CBUcnrAL  La.w  —  Plbadihg — Onob  in  Jbopabdt  —  Dibchabob  of 
JUBT  it>B  Sickness  or  Jubob.. — ^The  commencement  of  the 
trial  of  a  defendant,  and  the  difichargo  oi.  the  Jury,  on  ac- 
count of  the  sickness  of  one  of  the  Jurors,  without  the  con- 
sent of  the  defendant,  does  not  constitute  jeopardy  or  ac- 
quittal of  the  crime  for  which  he  was  on  trial,  and  evidence 
of  such  proceeding  is  not  admissible  to  support  a  plea  of 
once  in  jeopardy  or  former  acquittal,  in  a  subsequent  trial 
upon  the  same  or  another  information  filed  against  the  do- 
fendant  for  the  same  offense. 

Id. — ^Abgument  of  Cause  —  Remabks  or  Distbict  Attorney. — 
Where  the  district  attorney,  after  arguing  the  case  to  the 
Jury,  claimed  the  right  to  argue  ac:ain,  after  the  attorney 
for  the  defendant  declined  to  reply,  which  claim  the  court 
denied,  a  statement  by  the  district  attorney  to  the  court,  in 
the  presence  and  hearing  of  the  jury,  that  "the  defense  was 
endesYoring  to  prevent  the  prosecution  from  arguing  the 
truth  of  this  charge  to  the  jury,"  is  not  prejudicial. 

Appeal  from  a  jndfrment  of  the  Superior  Court  of  San 
Joaquin  County,  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  V.  Scanlcun,  for  Appellant 

Attomey-Oeneral  Johnson,  for  Respondent 

Shaepstein,  J. — The  commencement  of  the  trial  of 
the  defendant,  and  the  discharge  of  the  jury,  on  account 
of  the  sickness  of  one  of  the  jurors,  without  the  consent 
of  the  defendant,  did  not  constitute  jeopardy  or  an  ac- 
quittal of  the  defendant  of  the  crime  for  which  he  wa? 
on  trial;  and  evidence  of  that  proceeding  was  not  admis 
sible  to  support  a  plea  of  once  in  jeopardy  or  former  ac 
quittal,  in  a  subsequent  trial  upon  the  same  or  another  in 
formation  filed  against  him  for  the  same  offense. 

Nearly  a  century  ago,  Kent,  J.,  speaking  for  the  sn 
preme  court  of  New  York,  in  People  v.  Olcoit,  2  Johns. 
Cas.  300, 1  Am.  Dec.  108,  said:  "All  tlie  authorities  admit 
that  when  any  juror  becomes  mentally  disahlcil,  by  sick- 
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ness  or  intoxication,  it  is  proper  to  discharge  the  jury; 
and  whether  the  mental  inability  be  produced  by  sick- 
ness, fatigue,  or  incurable  prejudice,  the  result  must  be 
the  same.''  The  unanimity  of  authorities  upon  that  ques- 
tion remains  the  same  to  this  day.  The  question  is  now 
too  well  settled  to  admit  of  argument  It  is  not  an  open 
one  in  this  court. 

The  only  other  exception  presented  by  the  record  is  to 
a  remark  made  by  the  district  attorney,  which  is  pre- 
sented as  follows: — 

"After  the  introduction  of  all  the  evidence  admitted 
in  the  case,  the  assistant  district  attorney  argued  the 
case  to  the  jury,  and  the  attorney  for  the  defendant  de- 
clined to  reply,  whereupon  the  assistant  district  attorney 
claimed  the  right  to  argue  the  case  to  the  jury,  which 
claim  the  court  denied;  the  assistant  district  attorney 
thereupon  stated  to  the  court,  and  in  the  presence  and 
hearing  of  the  jury,  that  the  'defense  was  endeavoring 
to  prevent  the  prosecution  from  arguing  the  truth  of 
this  charge  to  the  jury,'  to  which  statement  defendant 
assigns  as  error." 

There  was  no  occasion  for  the  remark,  and  it  would 
have  been  better  for  the  district  attorney  to  have  re- 
frained from  making  it,  but  we  cannot  see  how  the  de- 
fendant's case  could  be  prejudiced  by  such  a  piece  of 
badinage. 

Judgment  and  order  appealed  from  affirmed. 

ULcFaxlanDj  J.,  Fox,  J.,  Pateeson,  J.,  ThobhtoiTi 
J.y  WoRKS^  J.y  and  Bsatty,  0.  J.,  concurred. 
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[No.  11757.    Department  One.— August  30,  1890.] 

A  W.  MOULTON  et  al.,  Respondents,  v.  SEWELL 
K2TAPP  ET  A.L.,  Appeluints. 

Injxjncttion — ^Restbainino  Execution  Sale — Violation  or  Agrff 
MENT — Remedy  by  Motion — ^Laches. — An  action  will  not  lie 
to  enjoin  the  selling  of  property  levied  upon  under  exern 
tion  and  to  compel  the  carrying  out  of  a  verbal  agreement 
to  stay  execution  for  a  year.  In  consideration  of  a  confession 
of  judgment,  where  It  appears  that  the  plalntilTs  were  guilty 
of  laches  In  not  taking  advantage  of  their  adequate  and 
speedy  legal  remedy  by  a  motion  to  set  aside  the  executioo 
that  had  been  levied,  and  to  stay  all  other  process  until  the 
expiration  of  the  year  agreed  upon. 

£QinTY — Remedy  at  Law. — Where  there  is  an  adeo.iiate  and 
speedy  remedy  at  law.  the  injured  party  is  not  entitled  m 
the  assistance  of  a  court  of  equity. 

Appeal  from  an  order  of  the  Superior  Court  of  tlv^ 
city  and  county  of  San  Francisco  granting  an  injunc- 
tion. 

The  facts  are  stated  in  the  opinion. 

E.  O.  Knapp,  Wright  &  Hazen,  Warren  Olney,  and  T. 
Z.  BlaJeeman,  for  Appellants. 

L.  J.  Maddox,  Turner  &  Maddox,  and  J.  H.  Budd,  for 
Respondents. 

FooTE,  C. — A.  W.  Moulton  and  four  other  persons 
instituted  this  action  for  an  injunction  against  Sewell 
Knapp,  E.  G.  "Knapp,  and  R.  B.  Purvis.  It  was  alleged, 
among  other  things,  in  the  complaint  that  the  plaintiffs 
were  stockholders  and  directors  in  a  corporation  denom- 
inated the  Oakdale  Lumber  and  Water  Company,  and 
that  they  together  owned  three  fourths  of  the  stock  in 
that  company;  tliat  the  affairs  of  the  corporation  were 
in  such  a  condition  as  that  any  suit  or  action  brought 
against  it  would  necessarily  embarras  its  interests,  a? 
LXXXV.  Cal.— 25 
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the  corporation  was  just  getting  into  shape  that  would 
make  it  in  a  short  time  a  paying  institution. 

That  on  the  third  day  of  April,  1886,  S.  Knapp  had 
two  notes  against  plaintiffs,  one  for  about  seven  thou- 
sand five  hundred  dollars,  and  the  other  for  about  one 
thousand  dollars;  that  upon  the  day  above  mentioned 
he  commenced  an  action  against  the  makers  of  those 
notes,  the  plaintiffs  here,  to  recover  what  he  claimed  was 
due  him ;  that  about  two  days  after  this  he  went  to  these 
plaintiffs,  and  informed  tliem  that  he  had  brought  the 
suit,  that  he  did  not  wish  to  annoy  them,  but  wanted  to 
be  secured  in  the  payment  of  his  claims,  that  if  they 
would  waive  all  defense  to  the  notes,  and  acknowledge 
themselves  jointly  and  severally  indebted  to  him  on 
these  instruments,  and  authorize  the  derk  of  the  court 
where  the  action  was  pending  to  enter  up  immediate 
judgment  in  favor  of  S.  Knapp,  that  he  would  stay  all 
proceedings  thereon  and  stay  execution  upon  the  judg- 
ment for  the  period  of  twelve  months  from  the  date 
thereof.  To  this  the  parties  applied  to  consented,  and, 
in  writing,  waived  all  defense,  and  consented  and  directed 
judgment  to  be  entered  up  as  agreed  upon.  The  agree- 
ment is  in  this  language: — 

"In  the  Superior  Court,  state  of  California,  in  and  for 
the  county  of  Stanislaus.  "Sewell  Eiiapp,  plaintiff, 
ngainst  Thomas  Roberts,  Cr  H.  Head,  A.  W.  Moulton,  C. 
W.  Sproul,  Abner  Potter,  et  al.,  defendants.    No.  617. 

"We,  the  undersigned,  defendants  in  the  above-entitled 
action,  do  by  these  presents  acknowledge  ourselves 
jointly  and  severally  indebted  and  liable  to  the  above- 
named  plaintiff,  Sewell  Knapp,  on  the  two  notes  sued 
upon  herein  as  they  are  pleaded,  and  we  hereby  expressly 
waive  all  right  of  defense  herein,  and  authorize  and  di- 
rect the  clerk  of  said  court  to  enter  herein  in  favor  of 
said  S.  Knapp,  and  against  us,  or  against  as  many  of  us 
fis  subscribe  our  names  hereunto,  immediate  judgment 
for  the  sum  of  eighty-fivA  Hi^udred  ($8,600)  dollars  prin- 
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cipal,  and  $22  interest,  all  in  United  States  gold  coin, — 
in  all  $8,722. 

'"Dated  at  Oakdale^  April  5,  1886. 

'Thomas  Sobebts. 

"A.  W.  Moulton. 

"C.  W.  Spboul. 

"A.   POTTEB. 

"C.  H.  Head.'' 

"Attest:  R  Wolfe." 

It  is  then  alleged  that,  in  violation  of  the  agreement 
to  staj  execution,  etc.,  Knapp  induced  these  plaintiffs  to 
deposit  their  certificates  of  stock  in  the  incorporated  com- 
pany in  a  safe  in  the  office  of  such  corporation. 

The  judgment  was  duly  entered  up  and  recorded  by 
the  clerk  of  the  county,  and  thereupon  became  a  lien 
upon  all  the  real  property  of  the  defendants  in  Stanislaus 
County. 

That  all  these  facts  were  fully  known  both  to  S.  and 
E.  G.  Kiiapp,  the  latter  of  whom  was  the  attorney  of  the 
former. 

It  is  then  charged  that,  in  violation  of  the  agreement 
for  a  stay  of  execution,  and  in  fraud  of  the  plaintiffs' 
rights,  S.  Knapp  caused  an  execution  to  be  issued  and 
levied  upon  the  certificates  of  stock  in  the  safe  in  the 
office  of  the  corporation  heretofore  mentioned,  the  sheriff, 
R.  B.  Purvis,  taking  them  into  his  possession,  and  on 
the  14th  of  April,  1886,  posted  notices  that  he  would  sell 
all  the  right,  title,  and  interest  in  the  shares  of  stock  of 
these  plaintiffs,  the  judgment  debtors  in  the  execution,  on 
the  20th  of  April,  1886. 

That  after  the  sheriff  thus  had  taken  the  certificates 
of  stock  into  his  possession,  S.  Knapp  promised  the 
plaintiffs  to  postpone  the  sale  until  they  could  raise  the 
money  to  pay  the  judgment.  That  he  did  not  postpone 
the  sale,  but  caused  the  shares  of  stock  to  be  sold  as  ad- 
vertised, and  bought  them  in  for  the  sum  of  five  hun- 
dred dollars,  and  transferred  them  to  E.  G.  Knapp,  who 
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now  daims  them.  That  all  this  was  done,  as  the  plain- 
tiffs believe,  with  the  knowledge  of  E.  G.  Knapp,  wh<: 
is  now  threatening  to  take  from  the  plaintiffs  all  their 
rights  and  property  in  the  corporation  above  mentioned, 
and  cause  to  be  levied  other  executions  upon  the  indi- 
vidual property  of  these  plaintiffs,  and  that  R.  B.  Purvis, 
the  sheriff,  into  whose  hands  the  executions  have  come, 
will  sell  sufficient  property,  at  least,  to  satisfy  the  judg- 
ment, if  not  restrained  by  injunction. 

The  prayer  is,  that  he  may  be  prevented  from  selling 
the  property,  and  that  S.  Knapp  may  be  compelled  to 
carry  out  his  agreement  to  stay  execution  for  one  year, 
and  that  he  and  E.  G.  Knapp  be  compelled  to  return  to 
plaintiffs  the  certificates  of  stock,  and  that  all  proceed- 
ings subsequent  to  the  judgment  rendered  against  plain- 
tiffs, and  in  favor  of  S.  Knapp,  be  declared  null  and  void ; 
and  that  E.  G.  Knapp,  who  is  alleged  to  be  insolvent, 
and  threatens  to  transfer  the  certificates  of  stock,  be  or- 
dered to  refrain  from  so  doing,  and  that  all  process  be 
recalled,  and  everything  done  subsequent  to  the  judgniont 
be  declared  to  have  been  done  in  fraud  of  the  plaintiffs' 
rights,  etc. 

The  action  was  instituted  in  the  county  of  Stanislaus, 
and  an  order  to  show  cause  was  also  made  in  the  superior 
court  of  that  county.  Pending  the  hearini^  of  that  mo- 
tion, a  temporary  restraining  order  was  made,  dated  the 
30th  of  April,  1880.  On  the  2d  of  June  of  the  same  year 
an  order  changing  the  place  of  trial  was  made. 

Demurrers  were  filed  to  the  complaint,  and  on  the  16th 
of  June  the  judge  of  the  superior  court  of  San  Fran- 
cisco, to  which  jurisdiction  the  cause  had  been  submitted 
by  the  change  of  venue,  overruled  the  demurrers,  and 
granted  an  order  restraining  the  defendants,  from  which 
this  appeal  is  taken. 

There  is  no  sufficient  reason  given  why  the  plaintiffs 
did  not  move  the  court  in  which  the  judgment  was  given 
and  made,  and  to  which  they  were  parties,  to  recall  the 
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execution,  and  to  make  an  order  which  would  prevent  any 
further  issuance  of  such  process,  or  the  taking  of  any 
other  step  to  enforce  the  judgment,  until  the  expiration 
of  the  year  agreed  on  for  the  stay.  If  this  motion  had 
been  entered  before  the  sale  under  execution,  the  plaintiffs 
could  have  made  the  same  showing  of  facta  that  they  have 
done  in  their  complaint  It  was  said  by  the  appellate 
court  in  Imlay  v.  Carpeiitier,  14  Cal.  173 : — 

"And  even  where  fraud  is  relied  upon  as  an  answer 
to  the  motion,  the  courts  are  clothed  with  ample  powers 
to  frame  issues  and  to  try  and  determine  the  same,  either 
with  or  without  the  intervention  of  a  jury.  A  resort  to 
a  formal  action  would  seem  to  be  as  unnecessary  as  it 
would  certainly  be  expensive  and  dilatory.  But  even  if 
no  such  summary  relief  could  be  granted  as  against  the 
judgment,  the  court  is  invested  with  plenary  power  over 
the  execution,  and  may  set  it  aside  and  order  a  perpetual 
stay,  or  make  any  other  order  in  reference  to  it  required 
for  the  protection  and  preservation  of  the  rights  and  in- 
terests of  the  respective  parties." 

And  the  oourt  held  in  that  case  thaty  as  the  plaintiff 
had  an  adequate  and  speedy  remedy  at  law,  he  was  not 
entitled  to  the  assistance  of  a  court  of  equity. 

If  the  plaintiffs  here  had  made  such  a  showing  as  would 
have  warranted  the  trial  courts  on  a  motion  therefor,  to 
set  aside  the  execution  that  had  been  levied,  and  to  stay 
all  other  process  until  the  expiration  of  the  year  agreed 
upon,  no  sale  of  the  stock  would  have  taken  place^  or 
anything  else  been  done  which  would  have  made  the  sit- 
uation of  affairs  different  from  the  stains  it  was  agreed 
they  should  occupy  for  that  period. 

We  do  not  see,  after  the  laches  of  the  plaintiffs  in  not 
taking  advantage  of  their  adequate  and  speedy  legal  rem- 
edy by  motion  as  heretofore  stated,  they  can  be  said  to 
have  made  in  their  complaint  a  sufficient  showing  to  en- 
title them  to  the  injunction  which  they  obtained.  And 
this  view  of  the  matter  is,  as  we  think,  supported  by  the 
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decision  of  the  appellate  court  in  Ede  v.  Hazen,  61  Cal. 
360,  and  the  cases  there  cited. 

For  these  reasons,  we  advise  that  the  order  appealed 
from  he  reversed. 

YANOiAEFy  0.,  and  Gibson,  C,  concurred. 

The  CouBT. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  order  appealed  from  is  reversed. 

WoEKS,  J.,  concurring. — ^I  concur  in  the  judgment,  but 
it  ie  unnecessary  to  decide  in  this  case  that  the  respond- 
ents "were  entitled  to  have  the  execution  recalled  on  mo- 
tion based  upon  a  mere  verbal  agreement  for  the  extension 
of  time.  It  is  enough  to  say  that  they  were  not  entitled 
to  the  remedy  sought  in  this  action. 


[No.  12729.    Department  Two.— August  30,  1890.] 

CHAELES  K  HUSE,  Respondent,  v.  RICHAKD  S. 
DEN"  ET  AL.,  Appellants. 

Appeal— Law  of  thb  Case. — ^Points  decided  upon  a  former  ap- 
peal become  the  law  of  the  case,  and  must  be  reaffirmed 
upon  a  subsequent  appeal  in  the  same  cause,  in  so  far  as 
the  facts  are  the  same. 

Trust  Deed — ESxecution — Deuvebt — Sufficusncy  of  Evtoencb. — 
The  complete  execution  and  delivery  of  a  trust  deed  is  suffi- 
ciently shown  where  it  appears  that  the  grantor  was  himself 
nominally  one  of  the  grantees;  that  the  deed  was  intended 
to  be  a  deed  of  settlement  for  the  benefit  of  his  children, 
and  was  in  the  nature  of  a  covenant  to  stand  seised  for  the 
benefit  of  the  cestui  que  trust;  that  it  was  formally  acknowl- 
edged and  recorded;  that  the  other  grantee  was  present  and 
accepted  the  trust;  and  that  the  grantor  recognized  it  in  his 
subsequent  wilL 

Executor's  Sale  without  Obdeb  of  Coubt  —  Will  —  Devise  in 
Tbust — Direction  to  Pat  Debts. — ^A  sale  and  conveyance  by 
executors  without  an  order  of  the  probate  court,  under  a  will 
devising  property  to  them  in  trust,  but  not  authorizing  any 
sale  of  the  realty,  otherwise  than  by  a  direction  to  pay  the 
debts  of  the  testator,  is  void,  and  passed  no  title  to  the 
purchasers. 

Id. — ^Rights  of  Pubghabebs — Estoppel  in  Pais. — The  purchasers 
at  such  void  sale  cannot  claim  any  rights  as  against  the 
heirs  by  virtue  of  acquiescence,  as  creating  an  estoppel  in 
pais,  when  they  themselves  are  not  in  a  position  to  claim 
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that  they  were  destitute  of  knowledge,  or  ready  means  of 
knowledge,  of  the  true  state  of  the  title. 
Id. — ^Nonos  or  Invaliditt  ot  Salb  —  Subbooation  —  Rkihbubsk- 

MKNT   FOB  PUBGHASB-MONBT — ^DlBCHABGB   OF   DEBTS — "MXSQIISQ 

OF  Funds. — ^Where  such  purchasers  knew  of  a  deed  of  trust 
of  the  land«  and  that  the  will  under  which  they  claimed  as 
purchasers  recognized  the  deed,  and  had  notice  of  the  want 
of  power  of  the  executors  to  sell  without  an  order  of  the 
probate  court,  and  were  warned  not  to  purchase  without  the 
order  and  sanction  of  said  court,  and  purchased  in  the  face 
of  such  knowledge  and  caution,  they  were  not  innocent  pur- 
chasers in  good  faith  to  whom  the  doctrine  of  subrogation 
would,  under  any  circumstances,  apply,  and  are  therefore 
not  entitled  to  be  reimbursed  by  the  heirs  for  the  amounts 
paid  by  them  at  the  void  sale,  to  the  extent  to  which  it 
satisfied  a  charge  upon  the  property,  for  the  payment  of 
debts,  it  appearing  further  that  the  purchase-money  was 
paid  to  the  executors,  who  mingled  it  Indiscriminately  with 
other  moneys  belon^ng  to  the  estate,  and  discharged  the 
debts  without  segregation  of  any  particular  fund. 

Id.— Alllowance  fob  Impbotemekts — Offset  to  Rents — ^Rbootebt 
BT  Heibs  against  Pubchasebs. — ^An  allowance  for  the  yalue 
of  improyements  made  upon  land  can  be  made  only  as  an 
offset  for  dafnages  claimed  for  withholding  possession,  and 
where  the  property  is  awarded  to  the  heirs  of  a  testator  as 
against  the  purchasers  at  a  void  executor's  sale,  and  the 
court  finds  that  the  value  of  the  improvements  made  by  the 
purchasers  is  in  excess  of  the  value  of  the  rents  and  profits, 
it  is  proper  to  allow  no  Judgment  for  rents  or  damages,  and 
no  further  allowance  can  be  made  for  improvements. 

Id. — Statute  of  Limitations — Mexican  Gbant — Patent. — ^The 
statute  of  limitations  does  not  run  in  favor  of  such  pur- 
chasers as  against  the  heirs  of  the  testator,  when  it  appears 
that  the  premises  consisted  of  a  confirmed  Mexican  grant, 
the  patent  for  which  did  not  issue  until  after  the  commence- 
ment of  the  action. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Santa  Clara  County,  and  from  an  order  denying  a  new 
triaL 

This  action  is  the  same  as  that  entitled  Hill  v.  Den,  re- 
ported in  64  Cal.  6-24,  in  which  the  character  of  the  ac- 
tion and  the  principal  facts  are  stated,  and  various  points 
of  law  deoided-The  case  was  originally  entitled  Jose 
Maria  Hill  <md  Charles  E.  Huse,  plaintiffs,  v.  Richard 
8.  Den  et  al.,  defendants,  including  as  defendants  the 
ten  children  of  Nidiolas  A.  Den,  their  mother,  then  Rosa 
A.  Welch,  and  her  then  husband,  George  C.  Welch ;  also, 
W.  W.  Hollister  and  other  persons  to  whom  Huse  and 
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Hill,  as  executors  of  Nicholas  A.  Den,  deceased,  had  at- 
tempted to  make  sales  of  portions  of  the  Rancho  dos 
Pueblos.  Since  the  last  appeal,  Hill  refused  to  further 
act  as  plaintiff,  and  was  made  a  defendant;  hence  the  pres- 
ent title,  Huse  v.  Den  et  aZ.  The  sale  and  conveyance  to 
Hollister  was  made  by  Huse  and  Hill,  as  executors,  with- 
out order  of  court,  April  16,  1869.  Hollister  claimed 
title  by  adverse  possession,  under  the  statute  of  limita- 
tions. The  action  was  begun  June  13,  1876,  and  the  pat- 
ent confirming  the  Mexican  grant  of  the  Eancho  dos  Pu^ 
bios  to  Nicholas  A.  Den,  and  to  his  heirs  and  assigns,  was 
issued  February  23,  1877.  The  survey  was  made  iu 
1871,  and  approved  January  11,  1872.  Further  facts 
are  stated  in  the  opinion  of  the  court 

Herury  E.  Highton,  and  Philip  0.  Oalpin,  for  Appel- 
lants. 

The  law  of  the  case  does  not  apply  where  the  facts  are 
not  identical  {Clary  v.  Hoaglcmd,  6  GaL  687;  Leese  v. 
Glaa-ke,  20  Cal.  418;  Nieto  v.  Ccurpenter,  21  Cal.  488; 
MUchell  V.  Davis,  23  Cal.  383 ;  Page  v.  Fowler,  37  Cal. 
105 ;  Cross  v.  Zellerbach,  63  CaL  623.)  The  Den  heirs 
are  not  entitled  to  relief  without  restoring  the  purchase- 
money.  (Story's  Eq.  Jur.,  sec  642;  2  Pomeroy's  Eq. 
Jur.,  sec  817;  Short  v.  Porter,  44  Miss.  533.)  Tlie  title 
under  the  grant  became  perfect  by  the  survey  made  in 
1871,  and  the  statute  of  limitations  is  a  bar.  (Whitney  v. 
Morrow,  112  U.  S.  695 ;  Ixmgdeau  v.  Hams,  21  Wall.  621 ; 
Ryam.  v.  CaHer,  93  U.  S.  78 ;  Byers  v.  Neal,  43  Cal.  215.) 
The  purchasers  entered  under  color  of  title,  and  acquired  a 
prescriptive  title  by  five  years'  adverse  possession.  (Code 
Civ.  Proc,  sees.  318,  322-325 ;  Cannon  v.  Stockman,  36 
Cal.  540;  95  Am.  Dec.  205;  Leffingv^ll  v.  Warren,  2 
Black,  370 ;  Civ.  Code,  sec.  1007 ;  Williams  v.  Sutton,  43 
Cal.  65 ;  Gerdes  v.  Moody,  41  Cal.  335 ;  Simson  v.  Eck- 
stein, 22  Cal.  594.)  The  purchasers  having  title  by  posses- 
sion against  Kate  Den  when  suit  was  brought,  any  title 
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acquired  by  her,  even  from  infants  after  suit  brought,  is 
barred.  (Hoyle  v.  Stow,  2  Dev.  &  B.  323;  Williams  v. 
Council,  4  Jones,  206 ;  Oliver  v.  Houdlet,  13  Mass.  237 ; 
7  Am.  Dea  134.)  Wlien  a  trustee  is  barred  by  the  statute 
the  cestui  que  trust  is  likewise  barred,  although  an  infant 
(Hill  on  Trustees,  267,  403,  504;  Williams  v.  Otey,  8 
Humph.  563 ;  47  Am.  Dec.  632 ;  WooUridge  v.  Planters 
Bank,  1  Sneed,  297 ;  Worthy  v.  Johnson,  10  Ga.  868 ;  54 
Am.  Dec  393 ;  Long  v.  Cason,  4  Eich.  Eq.  60 ;  Horen- 
den  V.  Lord  Annesly,  2  Schoales  &  L.  629 ;  Pentland  v. 
Stoker,  2  Ball  &  B.  74;  Lyon  v.  Marclay,  1  Watts,  275; 
Needlecott  v.  O'Donnell,  2  Ball  &  B.  67.)  Where  a 
trustee  makes  a  eonvByance  of  the  trust  property  in  breach 
of  the  trust,  and  his  grantee  cx>ntinues  to  hold  adversely, 
the  statute  applies.  {Williams  v.  First  Presb.  Soc,  1 
Cftiio  St  478;  White  v.  White,  1  Md.  Ch.  56;  Stumfler 
V.  Roberts,  18  Pa.  St  300;  Prevost  v.  Gratz,  6  Wheat 
480.)  The  statute  of  1863  barred  an  action  on  a  Mexi- 
can grant  after  five  years  from  the  date  of  the  act  (City 
of  San  Jose  v.  Trimble,  41  Cal.  539 ;  Orimm  v.  Curley, 
43  Cal.  252.)  The  original  grants  the  title  pleaded,  is 
barred  by  the  statute  of  1863,  page  825,  as  it  was  the 
only  one  existing  when  the  croes-complaint  of  the  Den 
heirs  was  filed  October  5,  1876.  (Hestres  v.  Brennmi,  37 
Cal.  388;  Sacrwmento  Swvings  Bank  v.  Hynes,  50  Cal. 
200-201 ;  Youni  v.  HoweU,  14  CaL  466 ;  Owen  v.  Fowler, 
24  CaL  192.)  The  patent  was  issued  February  23,  1877, 
and  a  new  title  cannot  be  put  into  a  former  complaint 
by  amendment;  if  pleaded,  it  must  be  by  supplemental 
complaint  (Moss.  v.  Shear^  80  CaL  467;  McMinn  v. 
O'Connor,  27  CaL  238 ;  Van.  Maren  v.  Johnson,  16  Cal. 
309.)  If  the  action  by  the  Den  heirs  was  based  upon  title 
under  the  patent,  it  would  still  be  barred,  as  the  patent  ti- 
tle relates  back  to  the  original  grant  and  determines  its 
original  genuineness  and  location.  (Moore  v.  Wtikinson, 
13  CaL  488,  419 ;  Touchard  v.  Crow,  20  CaL  150 ;  81  Am. 
Dec.  108;  Leese  v.  Clark,  20  CaL  387;  My  v.  Frisbie, 
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17  Cal.  256 ;  Staa^k  v.  Barrett,  15  Cal.  361 ;  Lartdes  v. 
Brant,  10  How.  348 ;  Tescliemacher  v.  Tlwmpsori,  18  Cal. 
11 ;  79  Am.  Dec.  151.)  The  trust  deed  could  only  take  ef- 
fect by  delivery,  and  could  not  be  delivered  conditionally. 
(Civ.  Code,  sees.  1054,  1056.)  The  Den  heirs  are  estopped 
from  questioning  the  sale  to  Hollister  by  their  long  acqui- 
escence in  the  sales  and  conveyances,  and  the  acts  of  tlie 
purchasers  thereunder  and  failure  to  object  thereto.  (2 
Pomeroy's  Eq.  Jur.,  sees.  812,  815,  820;  Lee  v.  Amherst, 
2  Phill.  Eq.  123 ;  Bright  v.  Legerton,  6  Jur.  1179 ;  Clarice 
V.  Hai'ie,  5  Jur.,  N.  S.,447;  FarwjAojvev.  JfiKfien,  13Ind. 
105 ;  Kirk  v.  Hamilton,  102  TJ.  S.  68 ;  Dickerson  v.  Col- 
grove,  100  U.  S.  578 ;  Wendell  v.  Van  Rensselaer,  1  Johns. 
Ch.  344;  Smith's  Lead.  Cas.,  7th  Am.  ed.,  730-740.)  In 
void  probate  sale  an  innocent  purchaser  is  entitled  to  reim- 
bursement in  chancery.  {FaviU  v.  Roberts,  50  N.  Y.  222 ; 
Brewster  v.  StriJcer,  2  N.  T.  19 ;  Striker  v.  Mott,  28  N.  Y. 
82,  distinguished ;  Wharton  v.  McMahon,  10  Paige,  386 ; 
Chapman  v.  Parish,  11  Paige,  405 ;  Newton  v.  Bronson,  13 
N.  Y.  587 ;  67  Am.  Dec.  89 ;  1  Story's  Eq.  Jur.,  sees.  384, 
387 ;  Wendell  v.  Van  Rensselaer,  1  Johns.  Ch.  354 ;  Siorrs 
V.  Barker,  6  Johns.  Ch.  166 ;  10  Am.  Dec.  316 ;  Lavm  v. 
Needham,  3  Paige,  565 ;  Dennison  v.  Ely,  1  Barb.  Ch.  619 ; 
Malin  v.  Malin,  1  Wend.  687,  688 ;  Higinbotham  v.  Biw- 
fust,  5  Johns.  Ch.  188.)  The  purchaser  has  a  right  to  be 
subrogated  to  the  claims  of  the  creditors  against  the  estate 
discharged  with  his  purchase-money.  {Russell  v.  Mixer, 
48  CaL  475;  WaldripY.Black,14.O^^0Q\8cottY.Dunn, 

1  Dev.  &  B.  425 ;  30  Am.  Dec  176 ;  Williams  v.  WiUiams, 

2  Dev.  Eq.  69 ;  22  Am.  Dea  729 ;  Saunders  v.  Sanmders,  2 
Dev.  Eq.  262 ;  Barnes  v.  MoU,  64  N.  Y.  401 ;  21  Am.  Rep. 
626;  Story's  Eq.  Jur.,  sees.  638,  635,  636;  Bank  of  U,  S. 
V.  Winstm,  2  Brock.  252 ;  In^aMs  v.  Morgan,  10  N.  Y.  179  j 
Sidmer  v.  Hawes,  37  Ohio  St  532;  Tradesmen's  Bldg. 
As8*ny.  Thompson,  32  N.  J.  Eq.  133.)  It  is  the  right  of  a 
imrchaser  under  a  defective  title  to  be  reimbursed  for  hia 
improvements.     {Bright  v.   Boyd,  1  Story,  478;  Heirs 
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of  Wood  V.  NichoUs,  33  La.  Ann-  744;  Heirs  of  Self  v. 
Taylor,  33  La.  Ann,  769.)  If  Kate  Den  is  to  be  let  into 
possession  of  three  tenths  of  the  ranch  as  successor  to 
Augustus,  Eosa,  and  Susannah,  she  should  repay  three 
tenths  of  the  purchase-money,  with  interest,  and  threo 
tenths  of  ihe  improvements  put  upon  the  share  parti- 
tioned to  her,  on  the  well-known  maxim  that  those  who 
seek  equity  must  do  equity.  {Bright  v.  Boyd,  1  Story, 
478;  Putnam  v.  Relchie,  6  Paige,  704;  Parsons  v.  Moses, 
16  Iowa,  440.) 

Oliver  P.  Evans,  and  T.  B.  Bishop,  for  Respondents. 

That  the  statute  of  limitations  has  no  application,  is  the 
law  of  the  case.  (Hill  v.  Den,  54  Cal.  23.)  The  trust 
deed  was  sufficiently  delivered,  and  HoUister  is  estopped 
to  deny  its  validity.  (Hill  v.  Den,  54  Cal.  20;  Adams  v. 
Lansing,  17  Cal.  638.)  A  deed  may  be  completely  deliv- 
ered though  left  in  the  custody  of  the  grantor.  (4  Kent's 
Com.  455 ;  Scrugham  v.  ^Yood,  15  Wend.  547 ;  30  Am. 
Dec.  75 ;  Shelton's  Case,  Cro.  Eliz.  7 ;  Farrar  v.  Bridges, 
5  Humph.  411;  43  Am.  Dec.  439;  Jamison  v.  Craven,  4 
Del.  Ch.  311 ;  Adam^  v.  Ryan,  61  Iowa,  733.)  The  record- 
ing of  a  deed  by  the  grantor,  or  at  his  instance,  has  been 
often  held  to  be  presumptive  evidence  of  delivery  suffi- 
cient to  throw  the  burden  of  proof  upon  the  adverse  paxty 
to  show  non-delivery.  (Kerr  v.  Bimie,  25  Ark.  225; 
Masierson  v.  Cheek,  23  111.  72 ;  Eobvnson  v.  Oould,  26 
Iowa,  89;  Walton  v.  Burton,  107  111.  54;  Cecil  v.  Bean^CTj 
28  Iowa,  241 ;  4  Am.  Hep.  174 ;  Palmer  v.  Palmer,  62  Iowa, 
204;  Moore  v.  Oiles,  49  Conn.  570;  Mitchell  v.  Ryan^  3 
Ohio  St.  377.)  Declarations  of  trust  do  not  require  a 
strictly  formal  delivery.  (Hill  on  Trustees,  132;  2  Perry 
on  Trusts,  sec  103;  Baaiow  v.  Heneage,  Proc.  Ch.  210; 
Clavering  v.  Clavering,  2  Vem.  474;  Sear  v.  Ashwell,  3 
Swanst  411 ;  Worrall  v.  Jacob,  3  Mer.  256 ;  In  re  Way's 
Trusts,  De  Gex,  J.  &  S.  365 ;  Fletcher  v.  Fletcher,  4  Hare, 
67 ;  Brooks  v.  Mwrhury,  11  Wheat  78 ;  Souverhye  v.  Arden, 
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1  Johns.  Ch.  256 ;  Bunn  v.  Wirdhropj  1  Johns.  Ch.  336 ; 
Adcums  V.  Adams,  21  Wall.  185 ;  Thatcher  v.  8t  Andrew's 
Church,  37  Mich.  264;  Linion  v.  Brown's  Admfr,  20  Fed. 
Rep.  458.)  That  the  deeds  of  the  executors  to  HoUister 
and  Winchester  were  void,  is  the  law  of  the  case.  {Hiil  v. 
Den,  54  Cal.  2 1,  22. )  HoUister  and  Winchester,  being  mere 
mere  volunteer  intermeddlers,  are  not  entitled  to  subroga- 
( Sheldon  on  Subrogation,  sec  1;  Banlc  of  U.  8.  v.  Win- 
ston's ExWs,  2  BroL  254;  Quy  v.  Du  Uprey,  16  CaL  196 ; 
200 ;  76  Am.  Dec  518 ;  Branham  v.  San  Jose,  24  Cal.  607 ; 
Richmond  v.  Marston,  15  Ind.  134 ;  Midr  v.  Berkshire,  62 
Ind.  161 ;  Nash  v.  Twylor,  83  Ind.  347 ;  Orifjin  v.  Proctor's 
Adm'r,  14  Bush,  671  'yNolte  v.  Creditors,  7  Martin,  N.  S., 
603;  Harrison  v.  BisUmd,  6  Rob.  (La.)  209;  Forte  v. 
Union  Bank,  11  La.  Ann.  708 ;  Both  v.  Harkson,  18  La. 
Ann.  705 ;  Brice  v.  Watkins,  30  La.  Ann.  21 ;  Shimi  v. 
Budd,  14  N.  J.  Eq.  236 ;  Sandford  v.  McLean,  3  Paige,  117 ; 
23  Am.  Dec.  773 ;  Banta  v.  Oarmo,  1  Sand.  Ch.  383 ;  Oad- 
sen  V,  Brown,  1  Speera  Eq.  41 ;  Clarke  v.  Moore,  76  Va, 
262;  Watson  v.  Wilcox,  39  Wis.  643;  20  Am.  Dec.  63.) 
They  are  not  entitled  to  subrogation,  because  not  purchasers 
in  good  faith  without  notice  of  defect  in  the  title.  (Branr 
ham  V.  San  Jose,  24  Cal.  586 ;  McOee  v.  Wattis,  57  Miss. 
644;  34  Am.  Rep.  484;  Guckenheimer  v.  Angevine,  81  N. 
Y.  894;  Wade  v.  Beldmeir,  40  Mo.  486;  Conner  v.  Welch, 
51  Wis.  431.)  They  are  not  entitled  to  subrogation,  because 
it  does  not  appear  that  the  claims  of  creditors  could  have 
been  made  a  charge  upon  the  realty  for  insufficiency  of 
personal  eetjate.  No  greater  right  can  be  claimed  by  sub- 
rogation than  the  creditors  had.  (Sheldon  on  Subrogation, 
sec  6,  and  cases  cited.)  No  oompensation  can  be  allowed 
for  improvemesnts  eoccept  as  a  setroff  to  damage  or  rents. 
(Code  Civ.  Proc,  sec.  741;  Williamson  v.  Williamson,  S 
Smedes  &  M^  715;  41  Am.  Dec  636;  Learned  v.  Corley, 
43  Miss.  687 ;  Bell  v.  Bameit,  2  J.  J.  Marsh.  516 ;  Ben- 
nett V.  Coldwell,  8  Baxt.  489 ;  Putnam  v.  Ritchie,  6  Paige, 
390;  Wemke  v.  Uaz&n,  32  Ind.  431;  Yownt  v.  Howell, 
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U  Cal.  465 ;  Green  v.  Biddle,  8  WTieat.  1 ;  Ford  v.  Holton, 
5  Cal.  322;  Welch  y.  Sullivan,  8  Cal.  511;  Bay  v.  Pope,  18 
Cal.  694;  Moss  v.  Shear,  25  Cal.  44;  85  Am.  Dec.  94.) 
The  truth  oonoeming  material  facts  affecting  the  title 
must  be  unknown  to  the  party  claiming  an  estoppel  in 
pais,  and  he  must  have  lacked  means  of  discovering  it  (2 
Pomeroy's  Eq.  Jur.,  sec  810;  Martin  v.  ZeUerhach,  38 
CaL  316 ;  99  Am.  Dec  365 ;  BiddU  Boggs  v.  Merced  Min 
ing  Co.,  14  Cal.  279 ;  Smith  v.  Penny,  44  Cal.  165 ;  Davis 
V.  Dofvis,  26  Cal.  38,  44;  86  Am.  Dec  157;  Carpentier  v. 
Thvrston,  24  Cal.  281 ;  McCrachen  v.  City  of  San  Francisco 
16  Cal.  626;  Bowman  v.  Cudworth,  31  Cal.  163;  Hill  v. 
Den,  54  Cal.  6;  Stockman  v.  Riverside  L.  &  I.  Co.,  64 
CaL  69.) 

MoFarland,  J. — This  is  an  appeal  by  defendants,  Hol- 
Hster  et  al.,  from  an  order  denying  a  new  trial.  There  is 
also  another  appeal  by  the  same  defendants  (No.  12728) 
from  the  judgment  rendered  in  the  action.  The  tran- 
scripts in  the  two  appeals  are  substantially  the  same; 
and  as  the  points  in  the  two  are  similar,  they  have  been 
argued  and  submitted  t<:)gothor.  The  subject-matter 
involved  is  the  ownership  and  right  of  possession  of 
two  tracts  of  land,  each  bedng  part  of  the  Rancho  dos 
Pueblos,  in  the  county  of  Santa  Barbara, — one  contain- 
ing 2,785  acres,  and  the  other  112  acres.  The  main  is- 
sue as  to  the  ownership  is  between  the  heirs  of  Nicholas 
A.  Den,  deceased,  and  nollister  et  aL,  who  claim  as  pur- 
chasers from  the  executors  of  said  Den,  deceased, — these 
purchases  having  been  made  without  any  orders  of  the 
probate  court.  The  judgment  of  the  court  below  was  in 
favor  of  the  heirs  and  against  the  purchasers,  who  ap- 
peal. TTie  case  has  been  in  this  court  before.  It  was 
first  decided  in  the  lower  court  in  favor  of  the  purchas- 
ers, but  upon  appeal  the  judgment  was  reversed  in  this 
court,  and  the  cause  remanded.  After  some  amendments 
to  the  pleadings,  it  was  tried  again,  with  the  result  as 
above  stated. 
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When  the  case  was  here  before,  the  history  and  facts 
of  the  case  were  so  fully  stated  in  the  opinion  of  the 
court  that  we  do  not  deem  it  necessary  to  restate  them 
here.  (See  HUl  v.  Den,  64  Cal.  6.)  And  many  of  the 
questions  involved  were  decided  at  that  time,  and  have 
become  the  law  of  the  case.  We  will  therefore  notice 
the  new  features  which  the  present  appeals  present 

1.  An  important  document  in  the  case  is  a  deed  of 
trust,  embracing  one  undivided  half  of  the  rancho,  exe- 
cuted by  said  Nicholas  A«  Den  and  wife  to  himself  and 
one  E.  S.  Den,  on  September  16,  1851.  This  deed  was 
attacked  on  the  first  trial  as  invalid  and  inoperative,  for 
various  reasons  then  presented;  but  this  court  held  that 
deed  to  create  a  perfectly  valid  and  operative  trust  for 
the  purposes  which  it  declared  (54  Cal.  19,  20)  ;  and  such 
must  now  be  held  to  be  the  law  on  that  point  On  the 
first  trial,  however,  while  the  appellants  here  denied  the 
effect  of  this  deed  as  claimed  by  the  heirs,  they  ad- 
mitted its  due  execution,  but  before  the  second  trial  they 
amended  their  pleadings  so  as  to  deny  its  execution. 
Therefore,  the  point  as  to  its  execution  was  not  before 
this  court  on  the  former  appeal  But  at  the  second  trial 
the  court  below  found  that  it  vxis  delivered;  and  we 
think  the  finding  is  based  on  sufficient  evidence. 
There  is  no  dispute  that  the  instrument  was  signed  ancl 
acknowledged  by  Nicholas  A.  Den  and  his  wife;  but  it 
is  contended  that  there  was  no  sufficient  delivery,  bcr 
cause  there  was  no  formal  and  physical  handing  of  it 
over  to  the  other  tnistee,  R.  S.  Den.  But  R.  S.  Den  was 
present  when  it  was  prepared,  signed,  and  acknowledged, 
and  consented  to  become  one  of  the  trustees  therein  and 
act  as  such.  It  remained  afterward  in  the  possession  of 
Nicholas  A.  Den,  who  caused  it  to  be  recorded  in  the 
recorder's  office  a  month  or  two  afterward,  and  was 
among  his  papers  at  the  time  of  his  death,  and  in  his 
will  he  referred  to  it,  and  recognized  it  as  an  effectual 
vesting  of  the  property  mentioned  in  it  in  the  grantees 
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in  trast  The  intent  of  the  grantor  is  the  main  thing  to 
be  disoovered.  Here  the  grantor  was  himself  nominally 
one  of  the  grantees ;  the  deed  was  intended  to  be  a  deed 
of  settlement  for  the  benefit  of  his  children,  and  was  in 
the  nature  of  a  covenant  to  stand  seised  for  the  benefit 
of  the  cestui  que  trust;  it  was  formally  acknowledged  and 
recorded;  the  other  grantee  was  present  and  accepted 
the  trusty  and  the  grantor  recognized  irt  in  his  subse- 
quent wilL  These  circumstances  were  sufficient  to  war- 
rant the  oourt  in  finding  a  complete  execution  of  the  in- 
strument* 

2.  ITicfaoIas  Den  died  on  March  3,  1862,  leaving  a 
widow  and  ten  children.  He  also  left  a  will,  which  was 
duly  probated,  in  which  Jos6  Maria  Hill,  Charles  E. 
Huse,  and  Alfred  Bobibson  were  named  as  executors. 
Bobinson  afterward  resigned  as  executor,  and  Hill  and 
Huse  undertook,  without  any  order  of  the  probate  court, 
to  sell  and  make  conveyances  of  land  of  the  estate  to 
Hollister  and  others, — ^under  which  conveyances  appel- 
lants claimed  the  legal  title  at  the  first  trial.  But  this 
court,  on  the  former  appeal,  construed  the  will,  and  held 
that  it  gave  no  power  to  the  executors  to  sell  the  real 
property;  that  such  sale  could  have  been  made  only  un- 
der an  order  of  the  probate  court;  and  tliat  the  sales 
and  conveyances  attempted  to  be  made  were  void.  (54 
CaL  21,  22.)  This  ruling  waa  not  only  clearly  correct, 
but  is  the  law  of  the  case. 

It  is  urged,  however,  that  although,  the  sales  by  the 
executors  were  void,  still  the  doctrine  of  estoppel  in  pads 
may  be  invoked  by  appellants.  But  the  facts  and  plead- 
ings on  that  point  are  substantially  as  those  on  the  former 
appeal;  and  this  court  then  held  that  ''there  is  no  foun- 
dation here  for  the  claim  of  an  estoppel  in  pads.  The 
rules  which  govern  in  such,  cases  have  been  so  often  laid 
down  here  that  they  do  not  require  repetition.'*  This 
ruling,  adopted  by  the  oourt  below,  meets  our  approba- 
tion, and  is  also  conclusive  on  the  point     (54  Cal.  28.) 
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3.  The  point  tliat  the  heirs  were  barred  by  the  statute 
of  limitations  was  also  made  on  the  former  appeal,  and 
decided  adversely  to  appellants, — ^this  court  holding 
that  "the  statute  of  limitations  has  no  application."  (54 
CaL  23.) 

4.  The  appellants  make  the  point,  which  does  not 
appear  clearly  to  have  been  made  at  the  former  trial  and 
appeal,  that,  upon  the  doctrine  of  subrogation,  they  are 
entitled  to  be  reimbursed  the  amoimts  paid  by  them  at  the 
void  sales.  On  this  point  we  agree  with  the  findings  and 
opinion  of  the  learned  judge  of  the  court  below.  When 
one  purchases  land  at  a  void  judicial  sale,  in  entire  igno- 
rance that  it  is  void,  and  in  good  faith  pays  money 
thereon,  which  is  applied  to  the  satisfaction  of  a  lien  or 
encumbramoe  upon  the  land,  it  has  been  held,  in  some 
cases,  that  he  should  be  put  in  the  place  of  the  creditor, 
to  the  estent,  at  least,  that  his  money  has  satisfied  the 
lien.  But  in  the  case  at  bar,  the  purchasers  knew  of  the 
deed  of  trust  and  the  will ;  knew  of  the  want  of  power  of 
the  executors  to  sell  without  an  order  of  the  probate 
court;  were  warned  not  to  purchase  without  the  order 
and  sanction  of  said  court,  and  purchased  in  the  face  of 
this  knowledge  and  caution.  They  were  not,  therefore, 
ignorant  purchasers  in  good  faith  to  whom  the  doctrine 
of  subrogation  would,  under  any  circumstances,  apply. 
Moreover,  their  payments  were  not  made  to  the  heirs 
who  are  parties  here,  but  to  the  executors  and  trustees, 
who  used  the  money  indiscriminately  with  other  moneys 
received  from  sales  of  personal  property  and  other  lands 
for  various  purposes.  As  said  by  the  court  below: 
^^either  by  allegation  in  the  pleadings,  nor  in  the 
evidence,  has  any  successful  attempt  been  made  to  seg^- 
regate  the  various  payments  or  applications  of  these 
heterogeneous  funds."  For  these  reasons,  we  think  the 
court  was  right  in  rejecting  this  claim  of  subrc^ation, 
and  therefore  it  is  not  necessary  to  examine  the  question 
whether  such  a  claim  was  not  within  the  exclusive  prov- 
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ince  of  the  probate  court,  and  whether  a  court  of  equity, 
under  our  system,  has  jurisdiction  to  enforce  payment 
of  claims  against  an  estate  of  a  deceased  person. 

5.  Appellants  contend  that  they  should  have  been  al- 
lowed for  the  value  of  their  improvements  made  on  the 
land.  Without  entering  into  the  discussion  of  the  ques- 
tion whether  any  such  allowance  can  be  made  to  one  who 
has  not  been  a  purcliaser  without  knowledge  and  in 
good  faith,  we  think  it  clear  that,  under  our  statute  and 
former  decisions  in  thie  state,  such  allowance  can 
be  made  only  as  an  offset  for  damages  claimed  for  with- 
holding possession.  (Code  Civ.  Proc,  sec.  741.)  Such 
allowance  was  made  in  the  case  at  bar.  Tlie  court  found 
that  the  value  of  the  improvements  placed  on  the  land 
was  in  excess  of  the  valua  of  the  rents  and  profits,  and 
therefore  allowed  respondents  no  judgment  for  rents  or 
damages.  This  was  all  that  appellants  were,  under  any 
view,  entitled  to  demand. 

We  have  thus  referred  to  all  the  main  points  in  the 
case,  and  see  no  others  necessary  to  be  noticed  in  detail. 

We  find  no  error  committed  by  the  court  below.  This 
case  has  been  very  elaborately  and  ably  presented  in  the 
various  briefs  of  coimsel.  A  great  many  authorities  have 
been  cited  and  discussed.  It  would  be  impossible  for 
us  to  review  those  authorities  in  an  opinion  without  ex- 
ceeding all  reasonable  bounds.  We  have  therefore  given 
only  our  conclusions. 

The  order  denying  a  new  trial  is  affirmed. 

Shabpbtein,  J.,  and  Thobnton,  J,,  concurred.. 

Hearing  in  Bank  denied. 
LXXXV.Cal.— 2« 
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[No.  12768.    Department  One.— September  1,  1890.] 

A.  M.  GILLESPIE,  Appbixawt,  v.  J.  L.  LAKE  et  ai.., 

Respondents. 

BCail  Contbaot — Absconding  Contbactob — Substttdtion  of  Sure* 
TIES — ^Liability  to  Subgontbagtob  fob  Unpaid  IKstallmxnt. 
— ^Where  a  contractor  with  the  government  for  carrying  the 
mails  employed  a  subcontractor  to  carry  the  mails  over  a 
portion  of  his  route  at  an  agreed  sum  per  year,  payable  in 
quarterly  installments,  and  after  he  had  paid  the  subcon- 
tractor certain  of  the  installments  due  him,  absconded  with 
the  last  quarterly  dues,  which  he  received  and  appropriated 
to  his  own  use,  without  paying  the  subcontractor  what  was 
due  him,  the  bondsmen  of  the  original  contractor,  who  were 
authorized  by  the  United  States  government  to  fulfill  the 
abandoned  contract,  and  who  were  to  be  paid  for  the  same 
from  the  time  when  the  last  payment  was  made  to  the  con- 
tractor, are  not  liable  to  the  subcontractor,  whom  they  hired 
to  continue  to  carry  the  mails,  upon  the  same  terms,  for 
the  installment  due  him  from  the  original  contractor,  it  not 
appearing  that  the  sureties  expressly  agreed  to  pay  such  in- 
stallment, either  with  the  subcontractor  or  with  the  govern- 
ment 

Id. — Condition  of  Substftution — ^Findings. — In  an  action  to  re- 
cover from  the  sureties  the  amount  claimed  to  be  due  the 
subcontractor  in  such  case,  a  finding  that  the  contract  of 
the  sureties  was  with  the  United  States  alone,  and  not  with 
the  subcontractor;  that  the  sureties  had  never  received  any 
money  for  the  use  and  benefit  of  the  subcontractor  arising 
out  of  the  cause  of  action;  and  that  there  was  no  existing 
obligation,  past,  present,  or  future,  binding  said  sureties  to 
pay  the  amount  claimed,  which  had  not  been  complied  with 
and  fully  met, — ^is  a  sufllcient  finding  upon  the  issue  as  to 
whether  the  sureties  accepted  their  employment  to  carry  the 
mails  upon  the  express  condition  that  they  would  pay  the 
subcontractor  whatever  was  due  him  from  the  absconding 
contractor. 

Appeal — Failubb  to  Find  upon  Issue. — ^The  failure  to  find  fully 
upon  a  material  issue  is  not  a  ground  for  the  reversal  of 
the  judgment,  if  a  more  complete  finding  upon  the  issue 
would  necessarily  have  been  adverse  to  the  appellant. 

Id. — ^Ebbob  in  Admission  of  Bvidencb — Finding  in  Favob  of  Ap- 
pellant— ^Habmless  BTbbob. — ^Where  evidence  ofEered  was  ob- 
jected to  as  irrelevant  and  immaterial,  and  the  objections 
were  overruled  and  exceptions  reserved,  and,  after  hearing 
all  the  evidence,  the  court  found  upon  the  issue,  to  which 
the  evidence  erroneously  admitted  was  applicable,  in  favor 
of  the  party  objecting,  and  against  the  party  offering  the 
evidence,  the  rulings,  although  erroneous,  were  rendered 
harmless  and  immaterial  by  the  finding,  and  the  judgment 
will  not  be  reversed  for  such  error. 

Appeat.  from  a  judgment  of  the  Superior  Oonrt  of  Del 
Norte  County,  and  from  an  order  denying  a  new  trial 
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The  facts  are  stated  in  the  opinion  of  the  court 

L.  F.  Cooper,  and  Satuyer  &  Burnett,  for  Appellant 

Luccks  &  Miller,  for  Eespondents. 

Belcheb,  C.  C. — ^In  April,  1882,  W.  H.  Otto  entered 
into  a  contract  with  the  government  to  carry  the  mails 
twice  a  week  between  Crescent  City,  in  California,  and 
Ellensburg,  in  Oregon,  for  the  term  of  four  years,  com- 
mencing July  1,  1882,  and  the  defendants  became  sure- 
ties for  the  faithful  performance  of  his  contract  In 
June,  1882,  Otto  employed  A,  K.  Euss  to  convey  the 
mails  over  a  portion  of  his  route  during  the  whole  term 
of  four  years,  and  the  agreement  between  them  was  put 
in  writing,  and  signed  by  them.  In  pursuance  of  this 
agreement^  Euss  carried  the  mails  until  April  1,  18  84, 
when  he  gave  up  his  contract  Otto  then  employed  the 
plaintiff  to  take  the  place  of  Euss,  and  carry  the  mails 
over  the  same  portion  of  the  route^  during  the  balajice  of 
the  four  years,  and  agreed  to  pay  him,  for  so  doing,  the 
sum  of  $1,300  per  year,  payable  in  quarterly  installments 
of  $326.  Under  this  employment  the  plaintiff  at  once 
commenced  to  carry  the  mails,  and  continued  to  carry 
them  imtil  January  1,  1886.  Otto  was  paid  by  the  gov- 
ernment quarterly,  for  the  service  rendered  under  his 
contract  up  to  the  end  of  the  year  1884,  and  he  paid  the 
plaintiff  the  first  two  installments  due  him,  but  failed  and 
n^lected  to  pay  the  third  one,  due  for  the  quarter  end- 
ing December  31,  1884.  Early  in  1885,  Otto  absconded, 
and  no  further  payments  were  made  by  the  government 
to  him.  A  correspondence  was  then  commenced  with 
the  post-office  department  in  reference  to  Otto's  contract 
and  the  payment  of  the  carriers,  and,  among  others,  the 
following  letters  were  written: — 

"Ellensbubg,  Or.,  June  22,  1885. 
"To  the  Second  Assistant  Postmasteb-Genkral. 

"iJeor  Sir, — The  postmaster  at  thifl  place  handed  me  a 
letter  from  you  to  him  last  nighty  in  which  letter  you 
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stated  that  W.  II.  Otto,  the  contractor  on  route  46141, 
from  Smith.  River,  California,  to  Ellensburg,  Oregon,  had 
notified  you  that  he  (Otto)  haxi  nevedr  ejmployed  me  to 
carry  the  mail  on  said  route,  which  stat^nent  on  the  part 
of  Otto  is  false.  It  is  true  that  I  took  the  place  of  Mr. 
Iluss  on  the  route,  but  with  an  understanding  that  I  was  to 
receive  my  pay  from  Mr.  Otto  direct,  at  the  rate  of  $325 
per  quarter,  which  was  the  same  as  Mr.  Iluss  had  been 
receiving.  This  agreemestit  was  verbal,  but  in  the  pres- 
ence of  witnesses;  and,  upon  this  agreement,  I  received 
two  quarters'  pay  direct  from  Mr.  Otto,  and  the  third 
quarter's  pay  he  left  with  the  postmaster  at  Crescent 
City  about  ten  days,  stating  to  the  poetmaser  that  the 
money  was  mine,  but  finally  drew  the  money,  and  left 
the  country  before  I  foimd  out  that  he  had  received  the 
check,   .    •    .    .  Very  respectfully, 

"A-  M.  Gillespie. 
"P.  S.  The  quarter's  pay  on  route  46141,  due  April, 
1885,  is  overdue,  and  we  need  our  pay  in  order  to  pay 
the  running  expenses  of  the  route.  I  cannot  get  a  sub- 
contract from  Otto,  from  the  fact  that  he  is  not  heare  to 
sign  it.  Now,  in  case  the  department  cannot  issue  the 
checks  to  us  carriers,  instead  of  Otto,  cannot  the  check 
be  issued  to  the  bondsmen  of  Otto,  on  said  route,  and  let 
his  bondsmen  settle  with  us  carriers  for  our  services? 
But  from  the  overplus  which  Otto  was  receiving  I  think 
I  should  receive  my  back  pay,  which  Otto  got  away  with 
(which  was  the  quarter  ending  January  1,  1885).  If 
I  did  not  have  faith  to  believe  that  your  department 
would  stand  by  us  carriers,  and  see  that  we  got  our  pay, 
I  should  take  my  stock  from  the  road  immediately,  and 
let  Otto's  bondsmen  look  out  for  the  routa 

"Yours  truly,  A.  M.  Gillespie." 

"Smith  River,  Del  Kokte  Co.,  Cal.,  July  2,  1885. 
"To  tlie  Second  Assistant  Postmaster-Genebal,  Wash- 
ington, D.  C. 
''Sir, — ^W.  H.  Otto,  contractor  on  route  46141,  Smith 
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River,  California,  tx>  Ellensburg,  Oregon,  having  left  the 
state,  we,  J.  L.  Lake  and  Daniel  Haight,  his  bondsmen, 
do  hereby  ask  that  all  warrants  for  service  rendered  on 
said  routa  shall  be  made  payable  to  ns,  as  we  are  at 
present  responsible,  and  intend  to  see  that  said  mail  is 
carried  according  to  contract;  that  is,  with  fnll  under- 
standing between  ourselves  and  carriers,  we  pledge  our- 
selves to  settle  with  carriers  for  the  last  quarter,  which 
pay  was  withheld  at  the  request  of  Mr.  Gillespie^  and  ask 
that  said  warrant  be  issued  to  us. 

"J.  Lw  Lake, 
"Daniel  Haight." 
'bondsmen  for  W.  H.  Otto." 
"Office  of  the  Second  Assistant  Postmasteb-Gen- 

sbal.  Washington,  D.  C,  August  19,  1886. 

^'Gentlemen, — ^W.  H.  Otto  having  abandoned  service 
on  route  No.  46141,  from  Smith  River  to  Ellensburg, 
and  in  response  to  your  proposition  of  July  2,  1886,  an 
order  has  been  issued  this  date  to  recognize  your  service 
on  said  route,  and  pay  for  the  same,  from  January  1, 
1885,  to  June  80,  1886,  at  contract  rate  of  pay,  viz., 
$2,114.84  per  annum.     Very  respectfully, 

"G.   M.   SWENET, 

"Acting  Second  Assistant  Postma8ter-G^eneral. 
''Messes.  J.  L.  Lake  and  Daniel  IIaioht^  Smith  Eiver, 

Del  Norte  Co.,  Oal." 

Under  the  new  arrangement^  resulting  from  the  cor- 
respondence, the  service  was  continued,  and  the  defend- 
ants were  paid  at  the  rate  named,  until  January  1,  1886, 
when  the  number  of  trips,  and  the  amount  of  the  quar^ 
terly  payment  to  be  made  therefor,  were  reduced  by  the 
government  for  the  balance  of  the  term.  The  plaintiflF 
was  unwilling  to  accept  a  reduced  coinpensation  for  his 
service,  and  thereupon  gave  it  up.  The  first  payment 
to  the  defendants  was  made  in  September  or  October, 
1885,  and  they  thereafter  paid  the  plaintiff  $325  for  each 
quarter,  from  January  1,  1885,  to  January  1,  1886.  The 
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plaintiff  claimed  that  the  defendants  ought  also  to  pay 
him  the  $325  due  for  the  quarter  ending  December  31, 
1884,  which  Otto  received  from  the  government  and  ap 
propriated  to  his  own  use ;  but  they  refused  to  make  the 
payment,  and  in  March,  1887,  he  brought  this  action  to  re- 
cover from  them  the  amount  claimed.  The  case  was  tried 
before  the  court,  sitting  without  a  jury,  and  the  findings 
and  judgmemt  were  in  favor  of  the  defendants.  The 
plaintiff  moved  for  a  new  trial,  which  was  denied,  and 
then  appealed  from  the  judgment  and  order.  It  was 
alleged  in  the  complaint  that  the  defendants,  on  their 
application,  were  authorized  and  undertook  to  fulfill  the 
contract  abandoned  by  Otto,  upon  the  express  condition 
that  they  would  pay  the  plaintiff  whatever  was  due  him 
from  Otto,  and  that  $325  of  the  money  paid  them  by 
the  government  was  for  the  plaintiff's  use.  The  answer 
denied  that  defendants  accepted  any  employment  for 
canning  the  mails  upon  an  express,  or  any,  condition 
that  they  would  pay  plaintiff  any  amount  whatever  due 
him  from  Otto  prior  to  January  1,  1885,  and  further 
denied  that  they  had  received  any  money  from  the  gov- 
ernment for  the  use  of  the  plaintiff,  which  had  not  been 
paid  to  him.  It  is  contended  for  appellant  that  the  issue 
as  to  whether  defendants  accepted  their  employment  to 
carry  the  mails,  upon  the  express  condition  that  they, 
would  pay  the  plaintiff  whatever  was  due  him  from  Otto, 
was  a  material  one,  and  that  Uie  court  failed  to  find  upon 
it,  to  his  prejudice.  But  the  court  did  find  "that  the 
contract  of  the  defendants  was  with  the  government  of 
the  United  States  alone,  and  not  with  the  plaintiff  in 
this  action";  "that  the  defendants  herein  have  never  re- 
ceived any  moneys  for  the  use  and  benefit  of  the  plain- 
tiff herein  arising  out  of  this  cause  of  action" ;  and  that 
there  is  "no  existing  obligation,  past,  present,  or  future, 
binding  said  defendants  to  pay  to  plaintiff  the  sum  of 
$325  which  has  not  been  complied  with,  and  which  ha? 
not  been  fully  met" 
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These  findings  were  not  as  fuU  as  they  mi^t  and 
perhaps  shonld  have  heen,  but  we  think  they  should  be 
treated  as  sufficient  Besides,  whether  sufficient  or  not, 
we  are  unable  to  see  that  the  plaintiff  was  in  way  preju- 
diced by  the  failure  complained  of.  In  the  evidence 
presented  in  the  record,  there  is  nothing  tending  to  show 
that  the  defendants  ever  accepted  the  employment  upon 
the  condition  named,  or  ever  agreed  to  pay  plaintiff  the 
money  sued  for.  If,  therefore,  a  more  complete  finding 
upon  the  issue  had  been  made,  it  must  necessarily  have 
been  adverse  to  the  plaintiff;  and  in  such  case  the  fail- 
ure to  find  is  not  a  ground  for  the  reversal  of  the  judg- 
ment (People  V.  Center,  66  CaL  564;  Murphy  v.  Ben^ 
nettj  68  CaL  628.)  It  is  further  contended  that  the  court 
erred  in  the  admission  of  evidence.  The  plaintiff  alleged 
and  sought  to  prove  that  he  was  employed  by  Otto  to  carry 
the  mails  after  April  1,  1884.  The  defendants  denied 
this  averment,  and  offered  in  evidence  the  written  contract 
between  Otto  and  A.  K.  Russ,  to  show  that  plaintiff  was 
in  the  employment  of  Buss,  and  not  Otto.  Defendants 
also  called  two  witnesses  to  prove  certain  conversations  in 
support  of  their  position.  Plaintiff  objected  to  all  of  this 
evidenoe  as  irrelevant  and  inmiaterial,  and  the  objections 
were  overruled,  and  exceptions  reserved.  After  hearing 
aU  the  evidenoe,  the  court  found  upon  the  issue  thus 
raised  in  favor  of  the  plaintiff,  and  against  the  defend- 
ants. If  it  be  conceded,  therefore^  that  the  rulings  com- 
plained of  were  erroneous,  still  they  were  rendered  harm- 
less and  immaterial  by  the  finding;  and  for  such  errors 
judgments  are  never  reversed.  ITo  other  points  are  made, 
and  we  therefore  advise  that  the  judgmepit  and  order  be 
affirmed. 

Haykb,  C,  and  Footb,  0.,  concurred. 

The  CoiTET. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 
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[Na  13480.    In  Bank.— September  1,  1890.] 

L.  W.  FAERELL,  Respondent,  v.  BOARD  OF 
TRUSTEES  OF  THE  CITT  OF  SACRAMENTO 
ET  Aii.,  Appellants. 

Ck)NSTITUTIONAL    LaW  —  SPBOIAL    LBOIBLATION  —  POLICB    FOBGB    OF 

Saobamento  —  Mandamus. — ^The  act  of  the  leelslature  of 
March,  1889,  authorizing  the  police  commissioners  of  the 
city  of  Sacramento  to  appoint  policemen  not  exceeding  thirty 
in  number,  and  amending  section  6  of  the  act  of  1872,  which 
authorized  the  board  of  police  commissioners  of  said  city 
to  appoint  a  permanent  police  force,  consisting  of  a  captain 
and  policemen  not  exceeding  fifteen  in  number,  is  a  special 
act,  and  forbidden  by  section  26  of  article  4  of  the  con- 
stitution, and  the  city  board  of  trustees  cannot  be  compelled 
by  mandamus  to  proceed  to  levy  a  tax  under  it  to  raise  a 
sum  of  money  to  pay  the  salaries  of  the  extra  police  force 
so  appointed. 

Id. — Construction  of  Constitution — Cbbation  of  Local  Offices 
— ^Policemen. — The  provision  of  subdivision  28  of  section  25, 
article  4,  of  the  constitution,  forbidding  the  legislature  to 
pass  special  laws  "creating  offices,  or  prescribing  the  powers 
and  duties  of  officers,  in  counties,  cities  and  counties,  town- 
ships, election  or  school  districts,"  construing  its  terms  in 
their  ordinary  meaning,  applies  to  all  officers  who  are  ap- 
pointed to  exercise  their  duties  in  either  of  the  particular 
political  divisions  above  mentioned  and  Is  not  limited  to 
officers  representing  the  whole  of  such  political  divisions, 
and  therefore  includes  policemen  in  a  city. 

Id. — ^Delbqation  of  LiBGI8Tj^.tive  Power — ^Appointment  of  Officers 
— Special  Legislatiox. — The  power  to  create  offices  not  cre- 
ated by  the  constitution  is  a  legislative  power  which  cannot 
be  delegated,  though  the  legislature  may  vest  the  appoint- 
ment of  officers  in  such  individual,  or  officer,  or  board,  as 
it  may  think  proper;  but  it  can  neither  create  an  office  by 
special  act,  nor  can  it  by  special  act  vest  the  power  to  ap- 
point an  officer  in  any  board  whatever. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Sacramento  County. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  8.  Church,  and  Johnson,  Johnson  &  Johnson,  for 
Appellants. 

The  act  of  March  14,  1889,  heing  a  special  act,  cannot 
in  any  manner  affect  the  mimicipality  of  Sacramento 
City,  which  was  organized  sixteen  years  prior  to  the 
adoption  of  the  present  constitution.     It  is  unconstitu- 
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tional  and  void.  (Desmond  v.  Dunn,  65  Cal.  242 ;  Wood 
V.  Election  Gomm'rs,  68  Cal.  662;  Bishop  v.  (7%  o/  Oak- 
land, 58  Cal.  672 ;  Staude  v.  Election  Commrs,  61  Cal. 
313 ;  In  re  Ouerrero,  69  CaL  89 ;  Thomason  v.  Ashtt;orth, 
73  CaL  73.)  llie  act  is  also  unconstitutional  because  it 
ia  a  special  act,  whijch  the  legislature  is  inhibited  from 
enacting.  (Const,  sec.  25,  art  4,  subd.  33;  Earle  v. 
Board  of  Educaiion  of  San  Francisco,  56  CaL  489 ;  Mil- 
ler V.  Eister,  68  CaL  142 ;  People  v.  HensJum,  76  CaL 
436.)  The  act  is  also  unconstitutional  because  it  is  a 
special  act  creating  oflSces,  which  is  inhibited  by  the  con- 
stitution. (Const,  sec  25,  art  4,  subd.  28.)  The  act 
is  also  unconstitutional  because  it  seeks  to  delegate  to  a 
special  commission  power  over  a  city  and  its  property,  ef- 
fects, and  taxes^  which  the  legislature  is  prohibited  from 
doing.  (Const,  sec  13,  art  11;  Commissioners  v.  Trus- 
tees, 71  CaL  310.) 

Hart  &  Davis,  and  Catlin  <t  Blanchaard,  for  Bespond- 
ent 

The  act  of  March  14,  1889,  ia  not  repugnant  to  nor 
forbidden  by  any  provision  of  our  state  constitution,  and 
is  a  valid  law.  (State  v.  County  Court  of  Boone  County, 
60  Mo.  317 ;  11  Am.  Rep.  415 ;  State  v.  County  Cowrt  of 
New  Madrid,  51  Mo.  83 ;  Staie  v.  Hitchcock,  1  Kan.  178  j 
81  Am.  Deo.  603 ;  Gentile  v.  Staie,  29  Ind.  409.)  The  act 
complained  of  here  is  not  an  act  creating  offices  within 
the  meaning  of  subdivision  28  of  section  25  of  article  4 
of  the  constitution.  It  merely  gave  the  city  permission 
to  have  more  policemen  than  she  had  before,  if  it  was 
deemed  necessary  for  the  protection  and  good  govern- 
ment of  the  city.  To  say  that  such  a  permission  is  the 
creation  of  offices,  implies  a  misconception  of  the  mean- 
ing of  the  term  "creating  offices."  (Ford  v.  Board  of 
Harbor  Commrs,  81  CaL  19.)  The  act  is  not  opposed  to 
section  18  of  article  11  of  the  constitution,  because  it 
does  not  delegate  municipal  functions  to  a  special  corn- 
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mission.  A  police-officer  does  not  exercise  municipal 
functions.  (Farrell  v.  Bridgeport,  45  Conn.  191 ;  1  Dillon 
on  Municipal  Corporations,  3d  ed.,  sec  210,  and  cases  in 
note  thereto;  Pen.  Code,  sees.  719,  723,  728.)  The  duties 
of  the  board  of  police  commissioners  of  Sacramento  are 
not  municipal  functions,  and  particularly  the  appoint- 
ment of  a  permanent  police  force  is  not  the  exercise  of  a 
municipal  function.  (1  Dillon  on  Municipal  Corpora- 
tions, 3d  ed.,  sec  58 ;  2  Dillon  on  Municipal  Corporations, 
sec.  975,  and  notes  thereto.)  Police-officers  are  not  the 
agents  or  servants  of  the  city,  so  as  to  make  the  ciiy 
responsible  for  their  unlawful  or  negligent  acts.  The 
municipality  in  such  cases  represents  the  state  or  the  pub- 
lic, and  such  officers  are  not  the  servants  of  the  corpora- 
tion. The  police  regulations  of  a  city  are  not  made  and 
enforced  in  the  interest  of  the  city  in  its  corporate  ca- 
pacity, but  in  the  interest  of  the  public.  (Ccdv^U  v.  OUy 
of  Boone,  51  Iowa,  687;  Board  of  Trustees  of  Odell  v. 
Schroeder,  58  111.  353;  EUiott  v.  Philadelphia,  75  Pa.  St 
347;  15  Am.  Eep.  591;  Pen-  Code,  sees.  142,  150,  697, 
719,  710,  816-819,  834,  836,  838,  839,  847.)  As  to  what 
officers  are  municipal  and  what  belong  to  the  state,  and 
perform  duties  for  the  state,  as  distinguished  from  the 
city  in  its  corporate  capacity,  see  People  ez  reL  Le  Roy  v. 
HwrThvi,  24  Mich.  44;  9  Am.  Eep.  103;  Stale  ex  rel 
Piatt  V.  KirJc,  44  Ind.  401 ;  15  Am.  Rep.  239.  A  police- 
officer  is  an  officer  of  the  state,  and  not  of  the  municipality 
in  which  he  exercises  his  office.  (1  Dillon  on  Municipal 
Corporations,  sec  210 ;  Burch  v.  Hardwicke,  30  Gratt.  24 ; 
32  Am.  Bep.  640;  Doering  v.  State,  49  Ind.  56;  19  Am. 
Rep.  669;  FeopZe  v.  Metropolitan  Board,  19  K  Y.  188.) 

S.  C.  Denson,  also  for  Respondent 

Police-officers  do  not  exercise  municipal  functions,  but 
functions  belonging  to  the  political  department  of  the  state 
sovereignty.  (1  Dillon  on  Municipal  Corporations,  sec. 
58 ;  BrUtoriY.  Steber,  62  Mo.  370-374 ;  Chicago  ▼.  Wright, 
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69  lU.  326;  Alvaier  v.  Baltimore,  31  Md.  462;  State  v. 
VaUe,  41  Mo.  29;  State  v.  C<ymUy  Couii,  34  Mo.  646; 
People  V.  Common  CouiicU,  28  Mich.  228 ;  16  Am.  Eep. 
202;  Police  Comm'rs  v.  Louisville,  3  Bush,  697;  People 
V.  Draper,  15  N.  Y.  532 ;  State  v.  Covington,  29  Ohio  St. 
102-114;  iVayor  etc.  v.  jBoord  o/  PoZice  etc.,  15  Md.  376; 
74  Am.  Dec.  572 ;  Staie  v.  Hv;rder,  38  Kan.  678.)  The 
mere  fact  that  a  power  is  intrusted  to  a  city  officer,  or  to  a 
board  composed  in  whole  or  in  part  of  city  officers,  does 
not  necessarily  characterize  the  duties  by  them  performed 
as  municipal  functions.  {Spaight  v.  People,  87  111.  696 ; 
Aivatery.  Mayor  etc.  of  Baltimore,  31  Md.  462.)  Under 
a  constitutional  provision  prohibiting  the  legislature  from 
passing  a  special  act  when  the  desired  end  could  be  accom- 
plished by  a  general  law,  the  legislature  is  the  sole  judge 
as  to  whether,  in  any  given  case,  a  general  act  would  be  ef- 
ficacious or  a  special  act  would  be  necessary.  {City  of  St. 
Louis  V.  Shields,  62  Mo.  247 ;  Staie  v.  Hitchcock,  1  Kan. 
178;  81  Am.  Dec.  607,  note;  State  v.  County  Court,  60 
Mo.  317 ;  11  Am.  Eep.  416 ;  OentUe  v.  StaU,  29  Ind.  409 ; 
State  V.  Tu/^ker,  46  Ind.  365 ;  State  v.  Comdy  Cou/rt  of 
New  Madrid,  61  Mo.  82 ;  HaU  v.  Bray,  61  Mo.  288 ;  Eitel 
V.  Stale,  33  Ind.  201;  McGiU  v.  State,  34  Ohio  St  247.) 

Thornton,  J. — Action  for  a  writ  of  mandate  to  the 
board  of  trustees  and  others,  above  mentioned,  to  compel 
them  to  levy  a  special  tax  to  raise  a  sum  of  money  to 
pay  the  salaries  of  policemen,  etc  Judgment  was  ren- 
dered for  the  petitioners,  and  the  respondent  appealed. 

The  city  of  Sacramento  is  a  municipal  corporation, 
organized  in  1863,  under  an  act  of  the  legislature. 
(Stats.  1863,  pp.  416  et  seq.)  The  board  of  trustees  is, 
under  that  act,  the  governing  body  of  the  corporation. 
(Stats.  1863,  sec  2,  p.  416),  and  by  it  the  board  waa  in- 
vested with  power  to  create  and  establish  a  city  police, 
to  prescribe  their  duties  and  compensation,  and  to  pro- 
vide for  the  regulation  and  government  of  tha  same;  to 
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create  the  office  of  chief  of  police,  and  elect  such  chief  and 
eight  policemen.  (Stats.  1863,  sec.  2,  subds.  1,  9,  pp.  416, 
417.)  In  1872  an  act  was  passed  amendatory  of  and 
supplementary  to  the  act  of  1863,  by  which  the  office  of 
chief  of  police  was  created,  and  a  board  of  police  com- 
missioners. (Stats.  1871-72,  sees.  1,  6,  pp.  243,  244.) 
This  board  was  to  consist  of  the  president  of  the  board 
of  trustees,  the  chief  of  police,  and  the  police  judge. 
(Sec  6.)  The  board  was  authorized,  immediately  on 
entering  upon  their  duties,  to  appoint  a  permanent  police 
force  for  the  city,  which  was  to  consist  of  a  captain  of 
police  and  such  number  of  policemen,  not  exceeding  fif- 
teen, as  they  might  deem  necessary  for  the  protection 
and  good  government  of  the  city.  By  the  fourteenth 
section  of  this  act  it  was  provided  that,  at  the  time  of 
the  levy  of  the  annual  city  taxes,  the  board  of  trustees 
should  estimate  the  amount  of  money  that  will  be  re- 
quired for  police  purposes  during  the  fiscal  year,  and 
shall  cause  this  money  to  be  keipt  as  a  separate,  distinct 
fund,  to  be  called  the  police  department  fund,  which 
shall  be  used  for  no  other  purpose  whatever,  except  the 
payment  of  the  salaries  and  expenses  of  the  police  de- 
partment, and  shall  levy  a  special  tax  to  meet  these  esti- 
mated expenses  to  pay  the  officers  and  expenses  provided 
for  in  this  act  The  former  act,  as  regards  the  police, 
was  repealed.  (Stats.  1871-72,  sec  16,  p.  246.)  In  March, 
1889,  an  act  amending  the  act  of  1872  was  passed.  By 
it  the  board  of  police  commissioners  was  authorized 
to  appoint  policemen,  not  exceeding  thirty  in  number. 
(Stats.  1889,  p.  148.)  This  act  went  into  effect  imme- 
diately, and  on  the  first  day  of  April,  1889,  the  board  of 
police  commissioners,  by  authority  of  the  last-mentioned 
act,  appointed  twenty-five  policemen.  The  petitioner 
and  tlie  others  named  in  his  petition  are  the  twenty-five 
so  appointed.  The  board  of  trustees,  on  February,  1889, 
made  the  estimate  and  levy  required  by  the  fourteenth 
section  of  the  act  of  1872,  basing  this  estimate  and  levy 
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on  the  police  department  as  it  then  stood,  consisting  at 
that  time  of  a  chief  of  police,  a  captain  of  police,  and 
fifteen  policemen.  The  sum  raised  by  tho»  evy  of  Feb- 
ruaiy  was  insufficient  to  pay  the  force  subsequently  ap- 
pointed in  April,  and  the  board  was  requested,  on  behalf 
of  the  petitioner,  and  the  other  appointees  to  the  police 
force,  to  levy  a  tax  to  raise  the  sum  required.  The  board 
refused,  and  tliis  proceeding  was  instituted  to  compel  it 
to  do  so. 

The  contention  here  made  on  behalf  of  appellants  is, 
that  the  act  of  1889  amending  section  6  of  the  act  of 
1872  is  unconstitutional  and  void,  and  hence  it  imposed 
no  obligation  on  the  board  of  trustees  to  proceed  to  levy 
a  tax  under  it  It  is  said  that  the  act  is  special,  and 
forbidden  by  section  25  of  article  4  of  the  consti- 
tution of  1879.  There  can  be  no  doubt  that  the  act 
of  1889  is  a  special  law.  It  relates  to  a  special  board  of 
trusteos  of  one  particular  city,  and  a  particular  class  of 
men  to  be  appointed  by  this  special  board  to  perform 
the  duties  of  thedr  office  in  the  one  city  above  mentioned. 
Is  it  forbidden  by  the  constitution  f  Among  other  cases 
in  which  the  legislature  is  forbidden  to  pass  special  laws 
is  the  following:  "Creating  offices,  or  prescribing  the 
powers  and  duties  of  officers,  in  counties,  cities  and 
counties,  townships,  election  or  school  districts."  (Const, 
art  4,  sec.  25,  subd.  28.)  Conceding,  as  is  contended, 
that  a  police-officer  is  an  officer  of  the  state,  and  not 
of  the  municipality  in  which  he  exercises  his  office, 
it  does  not  follow  that  the  j)rovision  above  quoted  doo.^ 
not  apply  to  diem.  We  think  it  applies  to  all  officers 
who  are  appointed  to  exercise  their  duties  in  either  of 
the  particular  political  divisions  ab()\e  mentioned.  It 
is  not  limited  to  officers  of  such  political  divisions,  but 
embraces  officers  in  such  divisions.  This  interpretation 
gives  to  the  language  of  the  clause  its  usual  and  ordi- 
nary meaning,  which  is  the  true  rule  where  the  words 
are   not  employed   in    any   technical   or   peculiar   sense. 
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(Weill  V.  Kenfield,  64  Cal.  113.)  The  preposition  "in" 
qualifies  the  entire  clause,  ajnd  is  used  as  demoting  offi- 
cers who  exercise  their  office  and  perform  their  duties 
within  the  limits  of  either  political  division  mentioned 
in  the  clause.  There  is  nothing  in  the  context  to  ilndi- 
cate  that  it  is  used  in  any  other  seins&  That  the  people 
of  this  state  had  power  to  put  this  restriction  on  the 
legislative  power  cannot  be  doubted.  This  power  was 
ample  as  regards  the  police  power  of  the  city,  conceding 
that  they  were  state  or  munidpai  officers.  The  act  of 
1889  creates  the  office  of  policeman  in  the  city  of  Sacra- 
mento. There  can  be  no  doubt  of  this,  as  to  the  addi- 
tional number  of  policemen  whose  appointment  is  au- 
tliorized  by  the  act.  This  creation  of  offices,  in  our  judg- 
ment, is  forbidden  by  the  provisions  above  quoted  of  the 
organic  law  of  the  state. 

It  is  urged  that  "the  act  complained  of  here  [referring 
to  the  act  of  1889]  is  not  an  act  creating  offices,  within 
the  meaning  of  subdivision  28  of  section  25  of  article  4 
of  the  constitution.  It  merely  gave  the  city  permission 
to  have  more  policemen  than  she  had  before,  if  it  was 
deemed  necessary  for  the  protection  and  good  govern- 
ment of  the  city.  To  say  that  such  a  permission  is  the 
creation  of  offices  implies  a  misconception  of  the  mean- 
ing of  the  term  'creating  offices.'  This  has  been  ruled 
against  appellants'  contention  in  Ford  v.  Board,  81  Cal. 
19."  In  that  case  there  was  no  reference  in  either  opin- 
ion to  tlie  clause  of  the  constitution  referred  to.  The  act 
under  consideration  did  not  require  it  No  point  was 
there  made  that  the  act  was  a  special  act,  or  that  it  was, 
as  such,  inhibit-ed  by  any  provision  of  the  constitution. 
Section  2521  of  tlie  Political  Code,  as  amended  in  1883, 
was  there  considered,  which  provided  that  the  board  of 
state  harbor  commissioners  must,  on  entering  on  the 
duties  of  their  office,  appoint  the  following  officers,  viz.: 
"A  secretary,  an  assistant  secretary,  an  attorney,  a  chief 
engineer,  a  chief  wharfinger,  and  such  number  of  wharf- 
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ingers  and  collectors  as  they  may  deem  necessary."  It 
provided  further  that  ''such  officers  shall  hold  for  a  term 
of  four  years  from  the  dates  of  their  respective  appoint- 
ments, but  may  be  remoTBd  by  the  board  at  any  time^ 
after  due  investigation,  for  causes  affecting  their  official 
character  or  competency.  The  order  for  such  removal, 
stating  distinctly  the  causes  therefor,  must  be  entered 
on  their  minutes.  In  cem  of  a  vacancy  in  such  offices 
by  the  expiration  of  a  term,  or  for  any  other  cause,  the 
board  must  fill  the  same  by  an  appointment  for  four 
years."  The  action  was  brought  by  Ford  to  compel,  by 
writ  of  mandate,  the  allowance  and  payment  of  a  bal- 
amoe  of  his  salary  as  collector  for  the  month  ending 
July  24,  1889.  It  appeared  by  an  agreed  statement  of 
facts  that  Ford  had  been  appointed  by  the  board  under 
the  act  to  the  office  of  collector  on  the  9th  of  June,  1887 ; 
that  he  had  duly  entered  upon  and  continued  to  dis- 
charge the  duties  of  his  office  until  he  was  removed  in 
July,  1889,  for  no  cause  affecting  his  official  character 
or  competency.  It  further  appeared  that  the  board  had 
in  July,  1889,  abolished  the  office.  It  was  held  by  three 
of  the  judges  of  this  court  (Fox,  McFarland,  and  Sharp' 
stein)  that  the  board  had  authority,  under  the  statute, 
to  create  the  office  of  collector,  and  consequently  had 
power  to  abolish  it  at  its  pleasure.  Beatty,  C.  J.,  filed 
an  opinion,  in  which  he  conctirred  in  the  judgment,  in 
which  he  repudiates  the  view  taken  in  the  opinion  con- 
curred in  by  the  three  justices  just  referred  to,  and 
places  his  concurrence  on  the  ground  that  the  statute 
under  consideration  was  unconstitutional,  for  the  reason 
that  it  delegated  to  the  board  the  power  of  creating  an 
office  which  pertained  to  the  legislature,  and  which 
power  the  legislature  could  not  delegate.  In  this  opin- 
ion Works,  J.,  concurred.  Paterson,  J.,  concurred  in 
the  judgment,  and  Thornton,  J.,  dissented.  It  thus  ap- 
pears that  only  three  of  the  justices  agreed  in  tiie  hold- 
ing that  the  office  of  collector  was  created  by  the  board. 
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This  ruling,  though  worthy  of  great  consideration  by  rea- 
son of  the  ability  and  learning  of  the  three  distinguished 
judges  who  concurred  in  it,  cannot  be  regarded  as  the 
decision  of  this  courts  and  binding  in  any  case  as  author- 
ity. If  the  offices  mentioned  in  the  statute  were  created 
by  the  board  of  harbor  commissioners,  the  conclusion 
r&ached  by  Beatty,  C.  J.,  and  Works,  J.,  is  supported  by 
the  sounder  and  better  reason.  According  to  that  con- 
clusion, the  office  of  collector  never  existed,  there  never 
was  a  lawful  incumbent,  and  the  dismissal  of  Ford  fur- 
nished no  cause  of  action  or  ground  of  complaint. 

Why  is  not  the  power  to  create  an  office  a  legislative 
power?  Of  course  no  reference  is  made  here  to  offices 
created  by  the  constitution.  But  as  to  all  other  offices, 
how  can  they  be  created  other  than  by  an  act  of  the 
legislature?  If  the  legislature  cannot  create  offices,  why 
the  restriction  on  its  power  in  subdivision  28,  section 
25,  article  4,  of  the  constitution  ?  Why  is  the  legislature 
forbidden  to  create  the  offices  embraced  in  the  subdivi- 
sion cited,  by  special  or  local  laws,  if  they  cannot  do  it  in 
the  exercise  of  the  power  granted  it  by  the  constitution 
by  a  general  law?  There  are  other  provisions  of  the  con- 
stitution which  show  that  the  creation  of  an  office  is  to 
be  accomplished  by  legislative  action.  (See  Cont,  art. 
20,  sees.  4,  16.)  The  sections  cited  are  meaningless,  un- 
less the  creation  of  office  ifl  a  legislative  function.  The 
legislature,  having  created  the  office  by  statute,  may  vest 
the  appointment  to  such  office  in  such  individual  or  officer 
or  board  as  it  may  think  proper.  (Art  20,  sec  4.)  As 
in  the  case  before  us,  the  legislature,  by  the  act  of  1889, 
created  the  office  of  policeman,  including  captain  of  po- 
lice, to  exercise  their  office  in  the  city  of  Sacramento,  and 
vested  the  appointment  of  these  officers  in  the  board  of 
police  commissioners  of  that  city. 

Fnrtlier,  if  the  legislature  cannot  create  an  office  by 
special  act  it  certainly  cannot  accomplish  the  same  thing 
through  a  special  act  whjdi  vests  die  power  to  appoint 


Digitized  by 


Google 


Sept.  1890.]  Fareeli.  v.  Boabd  of  Teustees.  417 

to  such  office  in  aiaj  board  whatever.  This  would  be  a 
clear  evasion  of  the  constitution.  Our  conclusion  is,  that 
the  act  of  1889  is  unconstitutional  and  void.  As  this 
conclusion  has  been  reached,  it  is  unnecesaiy  to  con- 
sider the  contention  so  eamestlj  made  by  counsel  for 
petitioner,  that  the  charter  of  the  city  of  Sacramento  can 
be  controlled  by  a  special  law.  But^  conceding  that  it 
can  be  so  controlled,  we  cannot  hold  that  it  can  be  con- 
trolled by  an  act  which  is  violative  of  the  constitution. 
The  act  under  consideration  is  unconstitutional,  and  can- 
not be  held  valid  for  any  purpose.  The  judgment  in  this 
case  must  be  reversed,  and  &e  cause  remanded,  with  di- 
rection to  the  court  below  to  enter  judgment  for  the  de- 
fendants.    Ordered  acoordinglj. 

Patebsobt,  «r«y  concurred. 

BxATTT,  0.  J.,  dissented 

Shabpstbut,  J.,  and  MoFAicLAirDy  7.,  eoncurred  in  the 
judgmenitL 

WosKB,  J.,  and  Pox,  J.,  concurring. — ^We  concur  in  tho 
judgment,  on  the  ground  that,  by  providing  that  additional 
policemen  might  be  appointed  by  the  cily  authorities,  the 
legislature  attempted  to  do  indirectly,  by  a  special  stat- 
ute, what  it  was  forbidden  to  do  directly  by  subdivision 
28  of  section  26  of  article  4  of  the  oonstiution.  I  do  not 
understand,  however,  that  this  point  is  decided  against 
the  appellant  in  Ford  v.  Board,  81  CaL  19.  We  do  not 
wish  to  be  understood  as  holding  that  the  legislature  may 
not  amend  a  special  charter  of  a  cily,  such,  as  the  cily  of 
Sacramento  is  acting  under,  by  a  special  statute,  except 
where,  as  in  this  case^  the  law  enacted  is  forbidden  by  the 
constitution  for  other  reasons. 
LXXXT.Cal.— 27 
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[No.  12784.    In  Bank. — September  1,  1890.] 

GEOEGE  GRANT,  Appellant,  v.  WILLIAM  EDE, 
Respondent. 

Spboifio  Performance — Contract  of  Sale — ^Agency — ^AirrHORiTt 
10  FiKD  Purchaser — Ck)M mission. — ^A  letter  from  the  owner 
of  real  estate  to  his  agent,  saying:  "As  you  stated  you  could 
get  thirty  thousand  dollars  for  the  place  you  occupy  on 
Market  Street,  and  If  you  can,  we  will  sell  at  that  price  any 
time  before  the  first  day  of  September,  1887,  and  allow  you 
two  and  one  half  per  cent  on  said  price,  and  if  no  sale  is 
made,  no  expenses  to  us," — simply  authorizes  the  agent  to 
find  a  purciiaser  who  would  pay  the  price  stated,  and  binds 
the  principal  to  pay  the  commission  agreed  upon  for  finding 
such  purchaser;  but  it  does  not  authorize  the  agent  to  exe- 
cute a  contract  to  sell  and  convey  the  property  so  as  to 
bind  the  principal,  nor  can  the  purchaser  specifically  en- 
force again.*«i  the  principal  such  a  contract,  signed  by  the 
agent,  by  virtue  of  the  authority  contained  in  such  letter. 

ID. — ^Imperfect  Agreement. — Such  letter  does  not  constitute  an 
agreement  of  the  principal  which  such  purchaser  can  en- 
force, as  it  merely  fixes  a  price,  and  does  not  specify  any 
form  of  deed  or  time  of  payment,  or  of  delivery  of  posses- 
sion, or  authorize  the  agent  to  make  such  specifications. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  ooort 

Hail  £  Rodgers,  for  Appellant 

/.  (7.  Bates,  for  Respondent 

The  written  instrument  is  the  measure  of  authority  to 
the  agent  (Story  on  Agency,  sefcs.  76-83;  Blwm  v. 
Robertson,  24  Cal.  140 ;  Billings  v.  Morrow,  7  Cal.  174 ; 
68  Am.  Dec  235;  1  Parsons  on  Contracts,  6th  ed., 
c.  3,  p.  42.)  No  compensation  could  have  been  re- 
covered for  finding  a  purchaser  but  for  the  written  in- 
strument (Civ.  Code^  sec  1624.)  The  instrument 
merely  fixed  a  price,  and  the  measure  of  compensation 
to  the  agent  (Civ.  Code,  sea  1624,  subd.  6,  sec.  1741; 
Code  Civ.  Proc.,  sec  1973,  subd.  6.)  A  naked  authority 
)r  proposal  to  sell  may  be  withdrawn.  (Martin  v.  Hudr 
son,  79  CaJ.  612;  Broim  v.  Pforr.  38  Cal.  550:  FUmt 
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(sgan  v.  Brown,  70  Cal.  259;  Armstrong  v.  Lowe,  70 
CaL  616;  Ruievherg  v.  Main,  47  Cal.  219;  Treat  v.  De 
Cells,  41  Cal.  201  \  Duffy  v.  Hobson,  40  Cal.  243;  6  Am. 
Rep.  617;  Fnwer  v.  Ford,  2  Head,  466;  Bosseau  v. 
O'Brien,  4  Bies.  396.) 

Paterson,  J. — ^It  is  alleged  in  the  complaint  herein 
that  the  defendant^  being  the  owner  of  certain  real  es- 
tate^ gave  to  Martin  the  following  authorization  to  sell 
the  same: — 

San  Francisco,  August  8,  1867. 
"Mr.  Wheeler  Martin. 

"As  you  stated  you  could  get  thirty  thousand  dollars 
for  the  place  you  occupy  on  Market  Street,  and  if  you 
can,  we  will  sell  at  that  price  any  time  before  the  firet 
day  of  September,  1887,  and  allow  you  two  and  one  half 
per  cent  on  said  price,  and  if  no  saJe  is  made,  no  expenses 
made  to  us.  Yours  truly, 

[Signed]  "William  Ede." 

Thejreafter  Martin  axecuted  and  delivered  to  the  plain- 
tiff an  agreement  in  the  following  words : — 

"By  virtue  of  the  within  and  foregoing  authority,  1, 
Wheeler  Martin,  have,  this  twenty-third  day  of  August, 
1887,  sold  unto  George  Grant,  of  San  Francisco,  the 
land  in  said  authority  mentioned,  situated  in  the  city 
and  county  of  San  Francisco,  state  of  California,  and 
particularly  described  as  follows,  ....  for  the  sum  of 
thirty  thousand  dollars,  of  which  five  hundred  dollar?^ 
was  paid  by  check  dated  August  23,  1887,  payable  to 
said  William  Ede,  and  twenty-nine  thousand  five  hundred 
dollars  in  cash  to  be  paid  with  said  check  upon  the  exe- 
cution by  said  Ede  of  a  deed  conveying  said  property  to 
said  Grant,  purchaser,  as  aforesaid. 

[Signed]  "Wii-liam  Edb, 

By  Martin,  his  Agent." 

It  is  further  alleged  that,  on  the  execution  of  this 
agreement,  plaintiff  paid  to  the  defendant  five  hundred 
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dollars  as  a  deposit  and  part  payment  of  the  purchase- 
money;  that  plaintiff  ha3  duly  performed  all  the  condi- 
tions on  his  part  to  be  performed,  and  is  ready  and  will- 
ing, on  having  a  good  and  marketable  title  made  to  him 
of  said  prepniseSy  to  pay  the  balance  of  the  purchase- 
money;  and  that^  on  the  day  named  in  the  agreement, 
he  tendered  to  the  defendant  the  sum  of  thirty  thousand 
dollars^  and  requested  such  a  conveyance^  but  the  de- 
fendant refused  to  execute  or  deliver  such  conveyance. 
Plaintiff  asks  judgment  against  the  defendant  that^  on 
payment  by  him  to  the  defendant  of  the  amount  of  the 
purchase-money,  he^  said  defendant^  be  required  to  exe- 
cute and  deliver  a  good  and  sufiBlcient  deed  It  is  ad^ 
mitted  by  the  appellant  that  the  power  of  a  broker  is 
merely  to  find  a  purchaser,  but  he  claims  that  this  rule 
cannot  apply  here,  because  the  purchaser  had  already 
been  found.  The  case  cited  by  him  (Rvieriberg  v.  Main, 
47  CaL  220)  is  not  like  the  case  at  bar.  In  that  case 
the  written  instruments  and  corroborative  circumstances 
showed  the  parties  intendeid  that  on  the  receipt  of  the 
dispatch  affirming  the  preliminary  action  of  Meinecke, 
he,  the  agent,  should  be  clothed  with  power  to  make  the 
sale  binding  on  his  principal.  The  contention  of  appel- 
lant, that  the  authority  to  find  a  purchaser  had  been  given 
before  the  letter  was  written  to  Martin,  and  that  the  latter 
had  already  found  a  purchaser,  and  reported  the  fact  to 
the  defendant^  is  not  sustained  by  the  record.  The  ob- 
ject of  the  writing,  doubtless,  was  to  fix  the  price  which 
the  defendant  was  willing  to  take  for  the  land,  and  the 
compensation  he  was  willing  to  allow  Martin  for  making 
the  sale.  Without  this  written  memorandum,  signed  by 
the  party  to  be  charged,  Martin  could  not  have  recovered 
compensation  for  negotiating  the  sale  of  the  property. 
The  language  of  the  letter  is:  "We  will  sell."  It  does 
not  say  that  Martin  is  authorized  to  sell  and  convey  for 
the  price  named,  nor  is  any  fonii  of  dcod  or  time  of  pay- 
ment or  of  delivery  of  jxjssossion  apecified.     Martin  was 


Digitized  by 


Google 


Sept  1890.]  People  v.  Nelson.  421 

authorized  simply  to  find  a  purchaser  who  would  pay 
thirty  thousand  dollars,  and  if  he  should  succeed  in  find- 
ing such  purchaser,  he  was  to  receive  a  commission  of 
two  and  one  half  per  cent  The  interpretation  put  upon 
the  agreement  by  the  court  below  is  sustained  by  the 
following  authorities:  Duffy  v.  Hobson,  40  CaL  244;  6 
Am,  Eep.  617 ;  Treat  v.  De  Celts,  41  CaL  202 ;  Armstrong 
y.  Lowe,  76  CaL  616.  The  demurrer  therefore  was  prop- 
erly sustained. 

Judgment  affirmed. 

Beatty,  O.  J.,  WoBKs,  J.,  Shabpbtein,  J.,  Fox,  J., 
and  MoFaeland,  J.,  concurred. 


[No.  20628.     In  Bank. — September  1»  1890.] 

THE  PEOPLE,  Respondent,  v.  GEORGE  NELSON, 
Appellant. 

CBnaNAL  Law— RcmssBT  —  EvmBNCB — PtaajuaAxr  Question. — 
Upon  tlie  trial  of  a  defendant  charged  with  robbery,  where 
It  appears  that  two  men  were  robbed  while  riding  together 
in  a  buggy.  It  Is  proper  for  the  prosecution  to  ask  one  of 
the  men.  who  had  stated  in  his  eyidence  when  and  where 
he  met  the  other,  to  "state  whether  you  and  he  took  any 
Journey  on  that  day/'  as  the  question  is  merely  preliminary 
to  the  further  examination. 

Id. — ^RoBBEBT  OF  ANOTHER  Febson — ^Rb8  Gbstjb. — ^Whero  a  defend- 
ant is  charged  with  the  robbery  of  one  man  only,  who  was 
robbed  while  riding  with  another  person,  who  was  also 
robbed*  evidence  of  the  prosecuting  witness,  whom  the  de 
fendant  was  accused  of  robbing,  after  stating  how  he  wa.s 
made  to  give  up  his  watch  and  money,  that  the  robber 
turned  his  attention  then  to  the  person  riding  with  him,  and 
pointed  his  gun  at  him,  and  that  the  gun  was  a  pistol,  is 
admissible  as  part  of  the  res  gestce;  and  an  objection  that 
the  evidence  tended  to  show  the  commission  of  another  dis- 
tinct offense  is  properly  overruled,  as  the  robbery  of  both 
persons  was  practically  one  act. 

to. — Telephoning  Shebift  —  Instbuctions  to  Thibd  Febson  — 
Rulings  wrrnouT  Pbejttdiob. — ^After  such  prosecuting  wit- 
ness had  stated  that  he  procured  a  third  person  to  telephone 
to  the  sheriff  after  the  robbery,  questions  not  answered  as 
to  whether  he  told  him  what  occurred  before  telephoning, 
and  whether  he  told  him  who  to  look  for.  could  not  preju- 
dice the  defendant;  and  the  admission  of  evidence  that  he 
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told  such  third  person  to  telephone  to  the  sheriff  that  be 
was  robhed,  statin^:  where*  and  for  him  to  come  out.  is  not 
preJudlclaL 

Id. — ^Heabsay— MonoN  to  Stbikb  out. — ^An  objection  to  testimony 
as  hearsay  and  incompetent  cannot  be  taken  for  the  first 
time  by  a  motion  to  strike  it  out 

Id. — Deposition  at  Pbeliminabt  Examination — ^Absenob  or  Wit- 
ness FBOM  State. — ^The  deposition  of  a  witness,  taken  at  the 
preliminary  examination,  in  the  presence  of  the  defendant, 
who  is  shown  by  the  oath  of  the  district  attorney  to  have 
intended  to  leave  the  state,  and  who  is  absent  from  the  state 
to  the  best  of  the  knowledge  and  belief  of  the  district  at- 
torney, and  whose  appearance  could  not,  with  diligence,  be 
produced  at  the  trial,  may  be  read  in  evidence. 

Id. — Gbnebal  Objection  to  EJvidence, — ^A  general  objection  to  the 
admission  of  evidence  Is  insufficient;  but  a  party  objecting 
to  evidence  must  specify  the  ground  of  his  objection,  and  if 
he  does  not,  there  is  no  error  in  overruling  his  objection, 
and  an  exception  taken  to  the  ruling  is  not  revlsable  on 
appeal. 

Id. — Stbikino  out  Bvidencb— Pbeliminaby  Examination. — ^Testi- 
mony  taken  at  the  preliminary  examination  of  the  defendant 
will  not  be  stricken  out  at  the  trial  upon  motion  of  the  de- 
fendant, where  no  grounds  for  the  motion  were  stated,  and 
no  objection  to  the  testimony  was  taken  at  the  preliminary 
examination,  or  at  the  trial. 

Id. — ^Admission  of  Evidence — Erbob  without  Injubt. — ^Error  In 
admitting  evidence  which  the  record  shows  could  not  have 
been  prejudicial  to  the  defendant  is  not  cause  for  a  reversal 
of  the  judgment  against  him. 

Id. — Sufficiency  of  Evidence  to  Sxtstain  Vebdict — Pbovincb  op 
JuBY. — Where  there  is  direct  and  positive  testimony  that  the 
ofTense  charged  was  committed,  and  that  the  defendant  was 
the  party  who  committed  it,  and  there  is  also  circumstantial 
evidence  tending  strongly  to  the  same  end,  the  question  of 
the  defendant's  guilt  Is  for  the  jury,  and  a  verdict  against 
him  will  not  be  disturbed  on  the  ground  that  it  was  not 
justified  by  the  evidence. 

Id. — ^Modification  of  Instbuction — Cibcumstantiai.  Evidsnce — 
MoBAL  Cebtainty. — It  Is  not  error  for  the  court  to  give  an 
Instruction,  asked  by  the  defendant,  in  regard  to  circum- 
stantial evidence,  which  stated  that  "the  evidence  must  be 
such  as  to  exclude  the  probability  of  any  other  hypothesis 
being  true,  and  if  the  evidence  does  not  establish  this  to 
absolute  moral  certainty,  then  the  jury  must  acquit,"  when 
amended  by  the  court  by  striking  out  the  word  "absolute." 

li). — CoNcuBBENCB  OF  CiBCUM STANCES. — Au  lustructlon,  Bskod  by 
defendant,  that,  "in  order  to  convict  the  defendant  of  a 
crime  upon  circumstantial  evidence  alone,  the  circumstances 
proved  must  all  concur  to  show  that  he  committed  the  crime, 
and  must  all  be  inconsistent  with  any  other  rational  con- 
clusion, and  must  exclude,  to  a  moral  certainty,  every  other 
hypothesis  but  the  single  one  of  guilt,"  and  amended  by 
striking  out  the  word  "all,"  and  given  to  the  jury  as 
amended,  states  the  law  correctly. 

Iij. — ^AuBi — ^Reasonable  Doubt — MouiucAijon  of  I.nstbuotion. — 
An  instruction,  asked  by  defendant,  which  states  that  "the 


Digitized  by 


Google 


Sept  1890.]  People  v.  Nemon.  423 

oommlBsion  of  a  crime  Implies  the  presence  of  the  defendant 
at  the  necessary  time  and  place,  and  evidence  of  the  absence 
of  defendant  Is  always  a  defense,  and  If  a  reasonable  doubt 
1b  created  by  this  evidence  It  is  the  duty  of  the  Jury  to  ac- 
quit the  defendant,"  and  amended  by  the  court  by  Inserting 
after  the  word  "always"  the  words  "admitted  to  establlshp" 
as  amended,  states  the  law  correctly,  and  is  properly  given. 

Id. — ^Retubal  of  Inbtbuction — Identity  of  Accused. — The  refusal 
of  the  court  to  give  an  Instruction  to  the  jury,  which  stated 
that  "the  Identity  of  the  accused  must  be  established  to  an 
absolute  moral  certainty,  and  every  fact  and  circumstance 
must  be  established  to  the  same  degree  of  certainty  as  the 
main  fact,  which  these  independent  circumstances,  taken  to- 
gether, tend  to  establish.  If  this  certainty  is  not  proven, 
then  the  Jury  must  acquit  the  defendant," — is  not  error. 

Id. — ^New  Trial  —  Nbwlt  Disoovkbbd  EvmEircB  —  Distinct  Rob- 
bery.— ^A  refusal  to  grant  a  new  trial  on  the  ground  of 
newly  discovered  evidence  is  not  error  where  no  reason  is 
shown  why  the  evidence  was  not  produced  at  the  trial,  and 
the  evidence  simply  tells  how  another  robbery  was  attempted 
by  some  unknown  person,  near  the  same  place  and  under 
similar  circumstances,  about  twenty  days  after  the  offense 
charged  was  committed. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Sacramemto  County^  and  from  an  order  denTiug  a  new 
triaL 

The  facts  are  stated  in  Ihe  opiniom. 

TT.  A.  Anderson,  and  /•  0.  Tubhs,  for  Appdlant 

AUomey-Oeneral  Johnson,  for  Bespondent 

BsLOHEB,  0,  0. — The  defendant  was  convicted  of  the 
crime  of  robbesy,  and  ha  appeals  from  the  judgment,  and 
an  order  denying  him  a  new  triaL  Numerous  errors  in 
the  admission  of  evidence  and  in  the  refusal  to  give  cer- 
tain instructions^  as  asked  by  defendants^  are  assigned; 
and  in  order  to  make  clear  the  points  presented,  a  brief 
statement  of  the  facts  should  be  mada  The  offense 
charged  was  committed  by  stopping  one  lliomas  Davis 
on  the  highway,  and  taking  from  him  his  watch  and 
chain  and  a  small  amount  of  money.  I>ayis  was  the 
foreman  of  a  ranch  situated  on  the  north  side  of  the 
American  River,  in  Sacramento  County,  and  on  the  third 
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day  of  July,  1889,  was  in  the  city  of  Sacramento  to  ob« 
tain  supplies  for  the  ranch.  He  met  there  one  John 
Cownie,  who  had  recently  come  to  this  state  from  Iowa, 
and  took  him  into  his  buggy,  and  then  drove  across  the 
river  towards  the  ranch.  Shortly  after  passing  the  river, 
and  at  about  two  o'clock  in  the  afternoon,  or  a  little 
lat«r  he  was  stopped  on  the  road  by  a  man  who  came 
out  of  the  brush,  and  presenting  a  revolver,  told  him  to 
halt,  and  to  strip  his  pockets,  and  throw  out  his  watch, 
quick.  Davis  threw  his  watch  and  money  on  the  ground, 
and  the  robber  then  turned  his  pistol  on  Cownie,  and 
told  him  to  deliver  up  his  money.  Cownie  threw  out  his 
purse,  and  was  then  told  to  give  up  his  watch,  and  be 
quick  about  it^  or  he  would  shoot,  and  Cownie  threw 
dovm  his  watch  and  chain.  The  robber  theta  told  Davis 
to  go  on,  and  he  drove  rapidly  to  the  ranch,  about  three 
miles  away.  On  arriving  there^  he  had  one  Phil  JcAin- 
son  telephone  to  the  sheriff  in  Sacramento  that  he  had 
been  robbed  across  the  American  River,  and  to  come 
•)ut  The  sheriff  telephoned  back  to  Davis  to  meet  him, 
ind  Davis,  Johnson,  and  Cownie  at  once  went  back  and 
net  the  sheriff  and  two  deputies  near  the  place  of  the 
•obbery.  Davis  than  told  the  sheriff  who  he  thought 
had  robb(*d  him,  and  the  officer  went  to  a  milk  ranch 
not  far  away,  and  there  found  and  arrested  the  defendant 
At  tlie  trial,  Davis  was  called  as  a  witness  for  the  prosecu- 
tion, and  after  telling  where  and  when  he  met  Cownie,  he 
was  asked:  "State  whether  you  and  he  took  any  journey 
on  that  day,"  Counsel  for  defendant  objected  to  the 
question  as  irrelevant,  immaterial,  and  incompetent,  and 
the  objection  was  overruled. 

This  ruling  is  assigned  as  error,  but  we  think  it 
[)roper.  The  question  was  merely  preliminary  to  the 
further  examination.  The  same  witness,  after  stating 
how  he  was  made  to  give  up  his  watch  and  money,  was 
nsked:  "What  occurred  after  you  had  given  all  the 
property  that  you  had?"     The  answer  waa:  "Well,  he 
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turned  luB  attontiaii  then  to  Mr.  Cownie^  and  he  pointed 
his  gon  at  him. 

Q.     ''What  kind  of  a  gun  was  it  r 

A.     'It  was  a  pistol" 

This  testimony  was  objected  to  on  Iha  ground  that  it 
was  irrelevant  and  inoompetemt^  becanse  it  tended  to  show 
the  commission  of  another  distinct  offense.  The  objection 
was  overruled^  and  an  exception  reserved.  We  see  no  er- 
ror in  this  ruling.  The  robbery  of  both  parties  was  pracr 
tically  one  act,  and  the  testimony  was  admissible  as  part  of 
the  res  gestos.  Further  along,  after  the  witness  had  steted 
that  he  had  Phil  Johnson  telephone  to  the  sheriff,  he 
was  asked  the  following  questions:  "Did  you  teU  him 
what  occurred  before  you  telephoned  t" — ^"What  did  you 
tell  him  to  telephone  S" — ^"Did  you  tell  him  who  to  look 
forf  Each  of  these  questions  was  objected  to  as  ir- 
relevant and  inmiaterial,  and  the  objections  were  over- 
ruled. It  is  claimed  that  these  rulings  were  erroneous, 
but,  as  shown  by  the  record,  no  answers  were  giveai  to 
the  first  and  third  questions,  and  the  answer  to  the  second 
was  only:  ^'I  told  him  to  telephone  to  the  sheriff  that  I 
was  robbed." 

Q.     "What  else,— anything  T 

A.  "And  across  the  American  Biver,  and  for  him  to 
come  out.'' 

We  are  unable  to  see  that  the  defendant  was  in  any  way 
prejudiced  by  the  rulings.    The  witness  was  also  asked : — 

Q.  "Didn't  you  know  the  man  then  that  had  robbed 
youP' 

A.     "Yes,  I  had  recognized  him.     Yes,  sir.'' 

Q.     "Did  you  tell  anything  to  that  effect  to  the  sheriff  P' 

A.  "If  0 ;  and  he  telephoned  back  to  me  to  meet  hSm, 
and  mo  and  Phil  Johnson  and  Mr.  Cownie  tamed  around 
after  they  said  they  were  going  out" 

The  defendant  moved  to  strike  out  this  testimony  as 
irrelevant  and  incompetent^  and  hearsay.  The  motion 
was  denied,  and  an  exception  taken.     The  answer  to  this 
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point  is^  that  an  objection  to  testimonj  cannot  be  taken 
for  the  first  time  by  a  motion  to  strike  it  out  {People  v. 
Long,  43  Cal.  444;  People  v.  Bolfe,  61  CaL  640.) 

At  the  preliminary  examination  of  the  defendant, 
John  Oownie  was  a  witness  for  the  prosecution,  and  his 
testimony  was  correctly  taken  down  by  a  reporter.  At 
the  trial,  the  district  attorney  proposed  to  read  this  tes- 
timony, and  counsel  for  defendant  objected  to  his  doing 
so,  on  the  ground  that  it  was  iaicompetent^  no  reason 
having  been  given  why  the  witness  himself  was  not  pres- 
ent The  district  attorney  was  then  sworn,  and  testified : 
^'Mr.  Cownie  informed  me  that  it  was  his  intention  to 
leiave  the  state  in  about  two  weeks.  If  he  didn't  leave 
he  would  notify  me  as  to  his  whereabouts.  I  received 
no  notification  from  him^  and  it  is  my  best  belief  that  he 
has  returned  to  Iowa." 

The  Court.  "When  this  testimony  was  taken,  where 
did  the  witness  go — or  did  be  state  where  he  was  go- 
ingf" 

A.  "He  said  he  did  not  know  where  he  would  go. 
He  said  it  was  probable  he  might  go  up  the  Sacramento 
road,  and  from  there  go  on  to  Oregon.  He  said  he 
might  go  to  San  Francisco,  and  he  hadn't  yet  made  up 
his  mind.  He  might  take  the  steamer  back,  or  he  mi^t 
go  back  by  the  southern  road,  but  he  hadn't  made  up 
his  mind,  but  it  was  his  intention  not  to  stay  in  the  state 
more  than  ten  days  or  two  weeks.  I  said:  'The  case 
might  be  set  for  trial  at  any  time,  and  your  presence  de- 
sired, if  you  are  in  the  state.'  He  said:  *If  I  remain 
here  more  than  two  weeks,  I  will  let  you  have  notice  of 
my  whereabouts.'  I  have  no  knowledge  of  where  the  man 
is  to-day,  imlees  he  is  at  home,  at  Des  Mjoines,  Iowa.  I 
could  not  isue  a  subpoena,  because  I  had  no  idea  where 
to  send  it,  and  could  have  no  idea.  I  will  further  state 
that  Mr.  Cownie  told  me  it  was  his  intention  noc  to  le- 
tum  to  the  state  of  California." 

The  objection  was  then  overruled,  and  an  exception 
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reserved.  The  Penal  Code,  section  686,  provideB  that  in 
a  criminal  action  the  defendant  is  entitled  ^^to  be  con- 
fronted with  Uie  witnesses  against  him,  in  the  presence 
of  the  court,  except  that  where  the  charge  ha«  been  pre- 
liminarily examined  before  a  committing  magistrate,  and 
the  testimony  taken  down  by  question  and  answer  in  the 
presence  of  the  defendant,  who  has,  either  in  person  or 
by  counsel,  cross-examined,  or  had  an  opportunity  to  cross- 
examine,  the  witness,  ....  ihe  deiposition  of  such  wit- 
ness may  be  read,  upon  its  being  satisfactorily  shown  to 
the  court  that  he  is  dead  or  insane,  or  cannot,  with  due 
diligence,  be  found  within  the  state." 

It  is  claimed  that  this  ruling  was  erroneous,  because  it 
did  not  appear  that  any  effort  had  been  made  to  ascer- 
tain whether  the  witnees  wais  still  in  this  state,  or  had 
returned  to  his  home  in  Iowa;  but  we  think  the  sworn 
statements  of  the  district  attorney,  in  the  absence  of  any- 
thing to  the  contrary,  were  sufficient  to  justify  the  court 
in  concluding  that  the  witness  had  left  the  state,  and 
could  not  by  any  diligence  have  been  produced  at  the 
trial. 

In  the  testimony  of  the  witness  Cownie,  the  following 
occurs: — 

"Q.  I  will  ask  you  this:  Did  he  mention  to  you — 
did  he  state  as  a  fact  to  you,  any  time  after  that^  that  he 
recognized  the  man  ? 

"A.  We  had  not  driven  forty  rods  until  Mr.  Davis 
said :  *I  know  that  man.  I  know  that  voice.  I  know  who 
robbed  us.  Just  let  me  think, — let  me  think.'  I  was 
letting  him  do  as  much  thinking  as  he  pleased ;  for  I  was 
doing  considerable  myself,  and  was  not  speaking.  He 
said:  'Let  me  think'  I  had  not  spoken  yet  I  was 
thinking,  too. 

'^Q.  When  did  he,  if  any  time,  state  that  he  knew 
who  it  was. 

^'A.  He  spoke  before  we  were  at  the  end  of  the  trestla 
He  said :  'I  know  that  man*' 
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"Q.     Where  did  lie  fix  the  man  ?" 

"A.  ITe  said  he  was  a  painter.  He  said:  1  know 
that  voice.  That  is  the  voioe  of  the  man  that  done  some 
painting  for  ne.'  He  said:  'He  painted  this  buggy  we 
are  riding  in.'  *' 

At  the  conclnsion  of  the  testimony  of  the  witness,  the 
following  objections,  motions,  and  exceptions  are  shown 
by  the  record:  "Counsel  for  the  defendant  objected  to 
he  question  asked  in  the  deposition  as  to  whether  Davis 
recognized  the  man.  The  objection  was  overruled,  and 
counsel  for  defendant  excepted.  Ciounsel  for  the  defend- 
ant moved  to  strike  out  the  answer  to  that  question  after 
the  answer  was  made.  Motion  denied.  Counsel  for  the 
defendant  excepted.  Coimsel  for  the  defendant  moved 
at  the  time  of  reading  to  strike  out  the  answer,  'I  know 
that  man.'  Motion  denied.  Defendant  excepted.  Coun- 
sel for  defendant  moved  to  strike  out  the  expression  of 
the  witness,  'That  is  the  voice  of  the  man  that  done  some 
painting  for  us.  He  painted  this  buggy  we  are  riding  in.' 
Motion  denied.     Defendant  excepted." 

It  is  claimed  that  the  conversation  between  Davis  and 
Cownie  was  inadmissible,  and  that  the  court  erred  in 
its  rulings,  to  the  prejudice  of  defendant  The  answer  to 
this  point  is,  that  no  ground  of  objection  to  the  first 
question  was  stated,  and  the  well-settled  rule  is,  that  a 
general  objection  to  the  admission  of  evidence  is  insuffi- 
cient "A  party  objecting  to  evidence  must  specify  the 
i^round  of  his  objection.  (People  v.  Mwnnmg,  48  Cal. 
335.)  If  he  does  not,  there  is  no  error  in  overruling  his 
objection,  and  an  exception  taken  to  the  ruling  is  not 
revisable  on  appeal  (Winans  v.  Hasseyj  48  CaL  635.)" 
{People  v.  Chee  Kee,  61  Cal.  404.)  And  as  to  the  mo- 
tions to  strike  out>  it  does  not  appear,  from  the  record, 
that  any  objection  to  the  testimony  was  taken  at  the  pre- 
liminary examination  or  at  the  trial,  and  in  such  case,  as 
we  have  seen,  a  motion  to  strike  out  will  not  be  enter- 
tained.    Besides,  no  grounds  for  the  motions  were  stated. 
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John  Morrison  was  called  as  a  witness  for  the  prose- 
cution^ and  testified  that  he  kept  a  saloon  on  the  north 
side  of  the  American  River,  and  that  the  defeoidant  came 
to  his  saloon  at  ahout  twelve  o'clock  on  the  3d  of  July ; 
that  he  did  not  notice  how  defendant  was  dressed;  and 
that  he  testified  in  the  justice's  court.  He  was  then 
asked:  "Recall  to  your  memory  whether  you  didn't  tes- 
tify there  as  to  the  clothes  that  he  had  on."  Counsel  for 
defendant  "objected  to  the  attorney  calling  the  attention 
of  the  witness  to  that  testimony,  or  to  any  testimony." 
The  objection  was  overruled,  and  an  exception  taken. 
The  answer  was :  "I  remember  testifying.  I  testified  that 
I  didn't  know  what  clothes  he  had  on  when  he  went  on, 
but  I  noticed  the  clothes  after  he  was  arrested."  The 
witness  went  on  to  state  that  he  saw  Mr.  Davis  drive 
past  at  a  pretty  good  gait,  going  north,  and  that  he  re- 
membered when  he  came  back.  He  was  then  asked :  "Did 
Mr.  Davis  communicate  to  you  the  fact  that  a  rob- 
bery had  been  committed?"  This  question  was  objected 
to  as  irrelevant  and  immaterial,  and  the  objection  was 
overruled.  The  answer  was,  "Yes,  sir."  It  is  claimed 
that  these  two  rulings  were  erroneous;  but  conceding 
them  to  be  so,  we  are  unable  to  see  that  the  defendant 
was  or  could  have  been  in  any  way  prejudiced  by  them. 
They  are  therefore  not  cause  for  a  reversal  of  the  judg- 
ments 

It  is  further  contended  that  the  verdict  of  the  jurv' 
was  contrary  to  the  evidence,  and  that  the  jurors  must 
have  been  controlled  by  prejudice  or  passion.  But  there 
was  direct  and  positive  testimony  that  the  offense  charged 
was  committed,  and  that  the  defendant  was  the  party 
who  committed  it  There  was  also  circumstantial  evi- 
dence tending  strongly  to  the  same  end.  Whether  the 
defendant  was  guilty  or  not  was  therefore  a  question  for 
the  jury,  and  the  verdict  cannot  be  disturbed  on  the 
ground  that  it  was  not  justified  by  the  evidence.  It 
should  be  added  that  we  see  nothing  in  the  record  tend- 
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ing  to  show  that  the  jury  was  at  all  influenced  by  passion 
or  prejudice. 

Counsel  for  defendant  requested  the  court  to  givB  to 
the  jury  the  following  instructions:  "When  a  criminal 
charge  is  sought  to  be  proved  by  circumstantial  evidence, 
the  proof  must  be  consistent  with  defendant's  guilty  and 
inconsistent  with  every  other  rational  conclusion.  Eadi 
rational  fact  going  to  make  up  the  chain  of  circumstances 
must  be  proved  to  a  moral  certainty,  and  beyond  all  rea- 
sonable doubt  The  evidence  must  be  such  as  to  exclude 
the  probability  of  any  other  hypothesis  being  true,  and 
if  the  evidence  does  not  establish  this  absolutely  to  moral 
c'ertainty,  then  the  jury  must  acquit"  "The  identity  of 
the  accused  must  be  established  to  an  absolute  moral 
certainty,  and  every  fact  and  circumstance  must  be  es- 
tablished to  the  same  degree  of  certainty  as  the  main 
fact  which  these  independent  circumstances,  taken  to- 
gether, tend  to  establish.  If  this  certainty  is  not  proven, 
then  the  jury  must  acquit  the  defendant"  The  court 
struck  out  the  word  "absolute"  in  the  first  of  these  in- 
structions, and,  as  thus  amended,  gave  it  to  the  jury; 
and  it  refused  to  give  the  second.  There  was  no  error 
in  this.  In  People  v.  Dojvis,  64  CaL  440,  an  instruction 
was  asked  by  the  defendant  in  regard  to  circumstantial 
evidence,  which  stated  that  "the  hypothesis  contended 
for  by  the  prosecution  must  be  established  to  an  absolute 
moral  certainty,  to  the  entire  exclusion  of  any  rational 
probability  of  any  other  hypothesis  being  true,  or  the 
jury  must  find  the  defendant  not  guilty."  The  instruc- 
tion was  refused,  and  in  this  court  it  was  said :  "A  phi- 
lologist may  be  able  to  say  that  the  word  'absolute,'  in 
the  instruction  requested  and  rejected,  adds  no  force  to 
the  words  'moral  cei1:ainty.'  But  the  words  suggests  a 
degree  of  certainty  greater  than  that  moral  certainty 
which  can  be  reached  upon  such  evidence  as  is  securable 
in  courts  of  justice.  If  the  learned  judge  of  the  court 
below  had  stricken  out  tlie  word  'absolute,'  we  certainly 
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ooTild  not  have  held  that  it  was  error  on  his  part  It 
follows  that  it  was  not  error  to  decline  to  give  the  in- 
struction as  it  was  presented." 

The  defendant  also  asked  the  court  to  give  to  the  jury 
instructions  reading  as  follows:  ''The  commission  of  a 
crime  implies  the  presence  of  the  defendant  at  the  neces- 
sary time  and  place,  and  evidence  of  the  absence  of  de- 
fendant is  always  a  defense;  and  if  a  reasonable  doubt  is 
created  by  this  evidence,  it  is  the  duty  of  the  jury  to 
acquit  the  defendant"  "In  order  to  convict  the  de- 
fendant of  a  crime  upon  circumstantial  evidence  alone, 
the  circumstances  proved  must  all  concur  to  show  that 
he  committed  the  crime,  and  must  all  be  inconsistent 
with  any  other  rational  conclusion,  and  must  exclude, 
to  a  moral  certainty,  every  other  hypothesis  but  the 
single  one  of  guilt"  The  court  amended  the  first  of 
these  instructions  by  inserting  after  the  word  "always" 
the  words  "admitted  to  establish,"  and  the  second  by 
striking  out  the  word  "all."  As  thus  amended  both  in- 
structions were  given-  We  think  the  instructions  as  given 
stated  the  law  correctly,  and  that  the  amendments  com- 
plained of  were  therefore  properly  made. 

The  last  point  made  is  that  a  new  trial  should  have 
been  granted  on  the  ground  of  newly  discovered  evidence. 
A  sufficient  answer  to  this  is, — 1.  That  no  reason  is  shown 
why  the  evidence  was  not  produced  at  the  trial;  and  2. 
That  it  simply  tells  how  another  robbery  was  attempted 
by  some  unknown  person,  near  the  same  place,  and  under 
similar  circumstances,  about  twenty  days  after  the  offense 
here  charged  was  committed. 

We  advise  that  the  judgment  and  orders  be  affirmed. 

FooTE,  C,  and  Gibson,  0.,  concurred. 

The  CouBT. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  orders  are  affirmed. 
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[No.  20667.    In  Bank. — September  t,  1890.] 

THE  PEOPLE,  Respoistdbnt,  v.  OHAKLES  TUENEE^ 
AppELLAirr. 

CBIMINAL  Law — HOMIOIDB — IlfFOBMATIOir  —  Assibtaft  Dibtuot 
ArroBiTET — ^Db  Faoto  Omrcxs. — ^An  information  for  murder 
signed  and  filed  by  a  d6  facto  asslst^t  district  attorney  ap- 
pointed by  the  board  of  supervlsorB  Instead  of  by  the  dis- 
trict attorney,  but  acting  under  the  approval  and  by  the 
directions  of  the  district  attorney,  is  yalid,  and  it  is  not 
error  to  refuse  to  strike  it  from  the  flies  of  the  court  or  to 
set  it  aside  on  the  ground  that  the  information  had  not 
been  signed,  presented,  or  filed  by  the  district  attorney. 

Id. — Jurisdiction — Indians. — ^The  fact  that  the  deceased  and  the 
defendant  were  both  Indians  does  not  depriye  the  superior 
court  of  jurisdiction  oyer  a  defendant  charged  with  murder 
committed  within  its  Jurisdiction. 

Appeal  from  a  judgment  of  thd  Superior  Court  of 
Modoc  County. 

The  facts  are  stated  in  tiie  opinion  of  tiie  court 

Spencer  &  Baker,  and  Clarence  A.  Raker,  for  Appellant 

Attonvey-Oeneral  Johnson,  for  Eespondent 

Fox,  J. — ^Information  for  murder,  conviction  of  man- 
slaughter. 

1.  The  first  point  made  is,  that  the  court  erred  in 
refusing  to  strike  the  information  from  the  files:  (a) 
Becaufle  it  had  not  been  preceded  by  an  examination 
before  a  committing  magistrate;  (b)  because  it  had  not 
been  signed,  presemted,  or  filed  in  open  court  by  tlie 
district  attorney  of  the  county.  The  first  information 
filed  had  been  set  aside,  and  before  the  filing  of  the  in- 
formation upon  which  the  trial  and  conviction  was  had, 
an  examination  had  been  r^ularly  had  before  the  judge 
of  tJie  superior  court  sitting  as  a  committing  magistrate. 
J.  H.  Stewart  was  the  district  attorney  of  the  county. 
He  had  never  made  any  formal  appointment  of  a  deputy 
or  assistant  district  attorney,   but  the  board  of  super^ 
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yisors  of  die  couQtjr  bad,  before  tbat  time^  tmdeir  a 
provision  of  tbe  county  government  act^  as  it  then  stood, 
autborizing  them  to  provide  for  tbe  appointment  of  an 
assistant  district  attorney  wbenever  i!n  tbeir  judgment 
thoy  sbould  deem  it  necessary^  not  only  provided  for 
tbe  appointment  of  one^  but^  believing  tbat  the  board 
was  the  proper  party  to  make  the  appointment,  had  ap- 
pointed J.  J.  May  to  that  position.  He  had  duly  qual- 
ified, and  was  by  the  district  attorney  recognized  as 
duly  appointed  bis  assistant,  and  was  acting  as  such 
with  the  knowledge  and  approval  of  the  district  attorney. 
Shortly  before  the  examination  was  held,  the  district 
attorney  left  the  oounly,  and  was  absent  until  after  the 
information  was  filed.  Before  leaving  he  told  Kay,  the 
asisstant^  if  the  defendant  was  held  to  answer  to  prepare 
and  file  the  information.  After  the  examination  and 
the  order  holding  the  defepidant  to  answer,  May  took  8 
blank  information,  which  bad  been  signed  by  the  dis 
trict  attorney,  filled  it  out^  added  to  the  signature  of  the 
district  attorney,  which  was  already  attached  as  such 
his  own  signature  as  assistant  district  attorney,  and  hav 
ing  completed  the  same,  filed  it  in  open  court  He  wac 
at  tbe  time  assistant  district  attorney  de  fcicto,  if  not  de 
jure.  Ko  other  person  was  claiming  the  office.  He  was 
acting  under  and  by  the  direction  of  the  district  attor 
ney.  His  acts  were  valid,  and  it  was  not  error  to  den; 
the  motion. 

2.  Defendant  then  moved  to  set  aside  the  informatioiA 
on  the  same  grounds  upon  which  the  other  motion  hao 
been  made.  The  motion  was  denied,  and  this  is  also 
assigned  as  error.     There  was  no  error  in  this  ruling. 

3.  The  next  error  assigned  is  tbat  the  court  erred  in 
overruling  defendant's  demurrer  to  the  information. 
Tbe  information  was  complete  and  sufficient  in  all  the 
particulars  referred  to  in  the  demurrer;  it  charged  the 
offense  in  the  language  of  the  statute,  and  was  sufficient 
in  that  regard.     It  is  claimed  in  and  by  the  demurrer 

LXXXV.  Cal,— 28 
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that  the  court  had  no  jurisdiction,  because  both,  the 
decedent  and  the  defendant  were  Indians.  We  know 
of  no  law,  and  are  cited  to  none^  which  supports  such  a 
position  on  the  facts  as  shown  in  this  record.  There 
was  no  error  in  overruling  thie  demurrer. 

These  are  the  only  errors  assigned,  or  specifications 
made,  in  the  bill  of  exceptions,  and  consequently  the 
only  points  which  demand  our  consideration.  Upon 
the  argument^  however,  counsel  criticises  some  of  the 
charges  given  by  the  court  to  the  jury,  and  some  of  the 
proceedings  had  in  the  course  of  thje  trial,  as  well  as 
the  form  of  the  judgment  No  exception  was  taken  to 
any  of  the  matters  so  urged  in  argument,  but  we  have 
examined  the  record  and  find  that  the  instructions  and 
proceedings  in  the  matters  referred  to  are  iree  from  er- 
ror. 

Judgment  affirmed. 

Beatty,  C.  J.,  Shabfsteut,  J.,  and  MoFAHLAin),  J., 
concurred. 


[No.  20626.    Department  One. — September  8,  1890.] 

THE  PEOPLi;  Kespondent,  v.  AXASSANDRO  AL^ 
SEMI,  Appellant. 

Appeal— Review  of  BJ^toence. — ^A  verdict  cannot  be  disturbed 
upon  appeal  for  Insufficiency  of  evidence  to  sustain  it,  when 
it  is  supported  by  the  preponderance  of  evidence. 

{ n. — Instruction — ^AMBiGirrrT — Gram matical  Ebbobs — Construc- 
tion.— An  instruction  which,  if  standing  alone,  appears  am- 
biguous because  of  grammatical  errors,  must  be  considered 
in  the  light  of  common  understanding,  rather  than  strict 
rules  of  grammar,  and  also  in  connection  with  its  context; 
and  if  the  remainder  of  the  charge  upon  the  same  subject 
is  clear  ^nd  correct,  and  free  from  ambiguity,  and  if  the 
objectionable  sentence,  when  properly  corrected  by  gram- 
matical rules,  would  be  a  correct  exposition  of  the  law,  It 
will  be  presumed  that  the  Jury  so  understood  it,  and  Were 
not  misled  thereby. 

Appeal  from  a  judf:inent  of  the  Superior  Court  of 
Santa  Clara  County. 


Digitized  by 


Google 


^e.pt.  1890.]  People  v.  Alsemi.  435 

The  facts  are  stated  in  the  opinion  of  tke  court 

William  P.  Veuve,  and  B,  E,  Bennett,  for  Appellant 

Attamey-Oenerai  Johnson,  for  Respondent. 

Fox,  J. — Information  for  and  conviction  of  man 
slaughter.     Two  points  only  are  made  on  this  appeal 

1.  The  first  point  is,  that  the  evidence  is  insufficient 
to  justify  the  verdict  Wa  have  carefully  examined  all 
the  evidence  given  in  the  record.  While  the  testimony 
of  the  defendant,  v^ho  v^as  sv7om  as  a  witness  in  his  own 
behalf,  conflicts  with  that  of  the  witneBses  on  the  part 
of  the  prosecution,  and  there  is  also  a  slight  variance 
between  the  testimony  of  one  of  the  other  witnesses  as 
he  gave  it  on  the  trial  from  that  which  he  gave  on  the 
perliminary  examination,  we  think  the  decided  prepon- 
derance of  evidence  is  in  support  of  the  verdict,  and  it 
cannot  be  disturbed  on  the  ground  of  insufficiency  of  evi- 
dence. 

2.  Exception  is  taken  to  the  following  language,  found 
in  the  instructions  of  the  court  to  the  jury :  "But  if  you 
find,  from  the  evidence,  that  in  truth  and  in  fact  the 
deceased  nor  his  associate  intended  no  such  assault  nor 
the  conmiission  of  a  felony,  and  a  reasonable  person  in 
defendant's  position  would  not  have  so  believed,  and 
the  defendant  had  no  reasonable  cause  for  so  believing^ 
such  killing  by  the  defendant,  without  malice,  but  VTith- 
out  sufficient  cause,  real  or  apparent,  will  constitute  the 
crime  of  manslaughter."  It  must  be  conceded  that  this 
particular  paragraph  of  the  instructions  is  not  artificially 
drawn;  but  the  question  is,  Was  the  jury  misled  by  it? 
To  determine  this^  we  must  consider  it  by  the  li^t  of 
common  understanding,  rather  than  the  strict  rules  of 
granunar,  and  also  in  connection  with  its  context  So 
considered,  and  read  in  connection  with  all  that  the  judge 
said  upon  the  subject  to  which  it  related,  it  seems  impos- 
sible that  the  jury  could  have  been  misled  by  this  single 
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sentence  of  the  charge  on  that  subject.  As  printed  in 
the  record,  each  sentence  of  the  instructions  is  given  as 
a  separate  paragraph;  but  upon  examination  it  will  be 
found  that  the  one  here  quoted  and  the  seven  paragraphs 
next  preceding  it  constitute  the  instruction  of  the  court 
on  the  subject  referred  to,  and  in  the  said  seven  para- 
graphs the  court  has  most  clearly  and  correctly  laid  down 
the  law  on  that  subject.  All  the  balance  of  the  charge  on 
the  subject  is  free  from  ambiguity,  and  we  cannot  con- 
ceive that  the  jury,  after  so  clear  an  exposition  of  the  law, 
were  misled  by  a  single  sentence  of  this  kind.  The  sen- 
tence is  not^  in  our  judgment,  susceptible  of  the  interpre- 
tation placed  upon  it  by  counsel  for  appellant^  but  on  the 
contrary,  properly  corrected  by  the  grammatical  rules 
invoked  by  counsel  himself,  it  would  be  a  correct  state- 
ment of  the  law,  and  we  havie  no  doubt  the  jury  so  un- 
derstood it     Judgment  affirmexL 

Patejekson,  J.y  and  Wobks,  J.,  concurred. 


[No.  12706.    Department  One — September  4,  1890.1 

PHILIP  A.  EOACH,  Administratob,  etc.,  Appkl- 
lAOT,  V.  MARGARET  CARAFFA,  AnMnasTR^TBix, 
irra,  et  ai,..  Respondents. 

Estates  of  Decedents — Presentation  of  Claim. — ^Managing  Pabt- 
neb — ^acoountino  and  settlement  of  partnership — trust. — 
No  claim  need  be  presented  against  the  estate  of  a  deceased 
managing  partner,  for  tlie  allowance  and  approval  of  the  ad- 
ministratrix and  probate  court,  before  bringing  an  action  by 
the  representatiye  of  a  copartner  against  the  administratrix 
of  the  deceased  managing  partner  for  an  accounting  and  set- 
tlement of  the  affairs  of  the  partnership,  and  for  the  dellyery 
of  certain  property  claimed  to  have  been  held  in  trust  by  the 
deceased  managing  partner  for  his  copartner,  who  left  the 
partnership  business  in  charge  of  such  managing  partner. 

tOj'^CLAIM.    AGAINST   DBCEASKD   TRUSTEE — FOLLOWING  TRUST  FUND. 

—If  a  trust  fund  in  the  mutations  of  business  has  become  so 
mingled  with  and  absorbed  into  the  property  belonging  to  the 
trustee  as  to  be  no  longer  capable  of  being  traced  or  identi- 
fied, the  only  remedy  of  the  cestui  que  trust  upon  the  death 
of  the  trustee  is  that  of  a  creditor,  and  if  he  falls  to  pre- 
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sent  his  claim  as  required  by  probate  law,  he  most  tM  In 
his  action;  but  if  the  trust  property  can  still  be  ear-marked^ 
traced,  and  identified,  the  cestui  que  trust  may  maintain  an 
action  against  the  administrator  to  enforce  the  trust,  without 
presenting  any  claim  against  the  estate  of  the  trustee,  since 
the  cestui  que  trust  in  such  case  seeks  his  own  property  only, 
and  not  to  enforce  a  claim  against  the  estate  and  property 
of  the  decedent. 

AoTiON  TO  Settle  Pabtnebshif^-Tbust — ^Nonsuit— Acgountiko. — 
In  an  action  by  the  representative  of  one  copartner  against 
the  representatives  of  a  managing  partner  for  an  account- 
ing and  settlement  of  the  partnership,  and  to  enforce  a  trust 
in  property  bought  with  partnership  funds,  a  nonsuit  should 
not  be  granted  on  the  ground  of  want  of  evidence,  after  the 
plaintiff  had  made  out  a  prima  facie  case,  and  had  intro- 
duced evidence  tending  to  show  the  existence  of  a  trust;  but 
the  court  should  proceed  to  a  further  inquiry  and  an  account- 
ing. 

Id. — Pasties— Widow  awd  Administbatbek  or  Deceased  Pabtneb — 
Double  Capacitt  of  Defendant — Common  Pbopebtt. — In 
such  action  the  administratrix  of  the  estate  of  the  deceased 
managing  partner,  who  is  also  his  widow,  and  into  whose 
possession  the  alleged  trust  property  came  by  operation  of 
law  charged  with  the  same  trust  to  which  it  was  subject 
in  the  hands  of  her  deceased  husband,  and  who,  upon  her 
appointment  as  administratrix,  inventoried  and  returned  the 
trust  property  as  property  of  the  estate  of  her  deceased  hus- 
band belonging  to  the  marital  community,  is  a  proper  party 
defendant,  both  in  her  representative  and  in  her  personal  ca- 
pacity; she  being  a  necessary  party  in  her  representative  ca- 
pacity in  a  proceeding  to  enforce  the  trust  and  also  a  proper 
party  in  her  personal  capacity  as  claiming  an  interest  in  the 
property  as  the  owner  of  one  half  thereof. 

Id. — ^EiviDENCB — ^Laches — Absence  of  Relatives — ^AonoN  bt  Pub- 
uc  Administbatob  of  Deceased  Pabtneb. — In  such  action, 
brought  by  the  public  administrator  of  a  deceased  partner, 
it  appearing  that  both  of  the  deceased  copartners  were 
brothers,  and  that  one  of  them  had  left  the  United  States, 
committing  the  management  of  the  partnership  to  the  other, 
and  had  died  abroad,  evidence  that  none  of  the  members  of 
the  family  except  the  managing  partner  were  in  this  coun- 
try or  came  to  it  thereafter  is  admissible  in  favor  of  plaintiff 
upon  the  question  of  laches  and  the  statute  of  limitations  to 
show  that  the  trustee  was  the  only  person  in  this  country, 
other  than  the  public  officers  having  no  knowledge  of  the 
fftcts,  who  was  entitled  to  administer  upon  the  estate  of  his 
brother,  the  cestui  que  trust, 

BxPBESs  Tbust — Pbbsonal  Pbopebtt — Statute  of  Fbauds — Pabol 
EiViDENCE. — An  express  trust  relating  to  personal  property 
need  nx)t  be  created  by  deed  or  writing,  but  may  be  estab- 
lished and  continued  by  oral  agreement  or  by  the  acts  of  the 
parties,  and  may  be  proved  by  parol  evidence. 

Id. — Resulting  Trust  in  Real  Property — CJontinuino  Tbust — 
Statute  of  Limitations — Repudiation  of  Tbust. — If  an  ex- 
press trust  established  in  relation  to  personal  property  \a 
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made  to  affect  real  property,  because  of  the  act  of  the  trus- 
tee in  Investing  the  trust  money  In  land,  so  as  to  create 
a  trust  therein  by  operation  of  law  under  sections  852  and 
853  of  the  Civil  Code,  such  investment  does  not  change  the 
character  of  the  trust  as  an  express  trust,  since  a  resulting 
trust,  under  section  853  of  the  Civil  Code,  may  still  be  an 
express  trust  and  a  continuing  trust;  and  the  statute  of  lim- 
itations will  not  run  against  the  cestui  que  trtist  in  such  case 
until  repudiation  by  the  trustee,  brought  home  to  the  knowl- 
edge of  the  beneficiary. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order 
denying  a  now  trial. 

The  facts  are  stated  in  the  opinion  of  the  court 
Smith,  Wright  &  Pomeroy,  John  A.  Wright,  and  Ed- 
ward B,  Young,  for  Appellant. 

The  motion  for  a  nonsuit  was  improperly  granted. 
The  identity  of  the  trust  property  was  sufficiently  estab- 
lished by  the  evidence.  (2  Lewin  on  Trusts,  1st  Am.  ed., 
898-896.)  The  evidence  established  an  express,  not 
merely  an  implied  or  involuntary,  trust  (Civ.  Code, 
sees.  2216,  2217,  2220-2224;  1  Pomero/s  Eq.  Jur.,  sec 
152;  2  Pomeroy's  Eq.  Jur.,  sec  1010.)  As  to  personal 
property,  an  express  tnist  deed  need  not  be  created  by  writ- 
ing. (Silvey  v.  Hodgdon,  62  Cal.  363 ;  ZiccJc  v.  Cidp,  69 
Cal.  142 ;  Day  v.  Roth,  18  N.  Y.  448 ;  Britton  v.  Lorenz, 
45  N.  T.  61 ;  Chapman  v.  Porter,  69  K  Y.  276 ;  Oilman 
V.  McArdle,  99  N.  Y.  461 ;  62  Am.  Rep.  41 ;  2  Pomero/s 
Eq.  Jur.,  sec.  1008.)  As  to  real  property,  no  particular 
technical  words  need  be  used ;  even  the  words  "trust^*  or 
* 'trustee"  are  not  essemtial;  any  other  words  whicb  un- 
equivocally show  an  intention  that  the  legal  estate  was 
vested  in  one  person,  but  to  be  held  in  some  manner  or 
for  some  purpose  on  behalf  of  another,  if  certain  as  to  all 
other  requisites,  are  sufficient  (2  Pomeoroy^s  Eq.  Jur.,  sec 
1009,  and  cases  cited  in  foot-notes;  Tobias  v.  Ketchum^ 
t32  N.  Y.  327,  328,  and  citations.)  Time  begins  to  nm 
n gainst  an  express  trust  only  when  it  is  openly  disavowed 
b^'  a  trustee  who  insists  upon  an  adverse  right  or  inter- 
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est  which  is  fully  and  unequivocally  made  known  to  the 
cestui  que  trust  Statutes  of  limitation  do  not  otheirwise 
apply  to  express  and  continuing  trusts.  (Speidel  v.  Henr 
rid,  120  n.  S.  386,  and  cases  cited ;  see  also  a  note  to  the 
report  of  this  case,  as  decided  in  the  lower  court>  in  15 
Fed.  Rep.  769;  Janes  v.  Throckmorton,  57  CaL  368; 
Perry  on  Trusts,  sea  863,  and  cases  cited;  Wood  on  Stat- 
ute of  Limitations,  sec  200.)  The  administrator  of  Gio- 
vanni B.  Caraffa  holds  the  funds  and  property  upon  the 
same  trusts  as  did  the  dec^Hient  The  trust  funds  and 
property  constitute  no  part  of  the  assets  of  the  testator  for 
distribution  in  probate  to  his  creditors  and  heirs,  though 
in  the  same  heap.  No  presentation  of  a  claim  waa  neces- 
sary or  proper,  for  the  accounts  between  the  trustee  and 
cestui  que  trust  could  be  settled  only  in  equity.  (TheUer 
V.  Such,  67  CaL  460,  461,  and  cases  cited;  In  re  AUgier, 
65  CaL  228-230;  Bath  v.  Valdez,  70  CaL  350;  Barnard 
V.  Wilson,  74  CaL  617;  Andrade  v.  Superior  Court,  75 
CaL  462.  Confidently  insisting  that  the  present  is  a 
case  of  an  express  continuing  trusty  without  the  smallest 
evidence  of  a  repudiation  of  the  trust  brought  home  to 
the  beneficiaries,  and  therefore  that  the  cry  of  laches 
cannot  be  raised,  we  furthermore  urge  that  if  any  theory 
of  laches  can  possibly  be  entertained  in  support  of  the 
nonsuit^  then  the  court  below  certainly  committed  error 
in  refusing  to  allow  the  witness  Pietra  Barreta  to  an- 
swer the  question,  Did  Antonio  CarafiFa  ever  come  to  this 
country  t  Delay  has  been  held  not  imputable  as  laches 
to  bar  relief  in  cases  evem  of  merely  constructive  trusts, 
where  the  beneficiaries  axe  out  of  the  oountry,  or  the  de- 
fendant causes  the  delay,  or  where  the  parties  are  mem- 
bers of  the  same  family.  (Peny  on  Trusts^  sea  230, 
cases  cited  in  footrnote  3.) 

Winans  &  BeVcnap,  and  /.  B,  Harmon,  for  Respondenta. 

The  claim  of  plaintiff  is  a  money  demand  on  contract^ 
was  not  presented  to  the  defendant  administratrix,  and 
therefore  tho  action  cannot  be  maintained.      (Code  Oiv. 
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Proc,  sees,  1493,  1500 ;  Lcdhrop  v.  Bampton,  31  Cal.  17 ; 
89  Am.  Dec.  141.)  The  trust  fund,  if  any  ever  existed, 
cannot  be  traced  or  identified,  and  plaintiff  must  rely  on 
the  personal  liability  of  Giovanni  Caraffa,  and  should  have 
presented  his  claim*  to  the  admimistratriz*  (Lathrop  v. 
Bdmpton,  31  CaL  17 ;  89  Am.  Dec  141 ;  Rowland  v.  Mad- 
den, 72  Cal.  17.)  No  trust  is  established  by  the  evidence; 
no  definite  sum  of  money  is  shovm  to  hav©  been  held  by 
Giovanni  in  trust  for  Domenico,  or  to  have  been  invested 
in  any  specific  real  or  personal  property.  (Ferris  v.  Van 
YecUen,  73  N.  T.  113.)  If  any  trust  is  established  by 
the  evidence,  it  is  a  constructive  and  not  an  express  trust 
(Trenouth  v.  Gilbert,  63  Cal.  404;  Civ.  Code,  sees,  852, 
857 ;  Bayles  v.  Baxter,  22  Cal.  580 ;  2  Pomeroy^s  Eq.  Jur., 
sees.  1009, 1044,  p.  618,  notes  1,  2 ;  Feeney  r.  Howard,  79 
Cal.  525 ;  1  Perry  on  Trusts,  sees.  24,  82,  83,  166 ;  Knox 
V.  Qye,  L.  R  5  H.  L.  656,  675,  cited  in  2  Pomeroy's  Eq. 
Jur.,  sec  1044,  p.  618,  notes  1,  2 ;  2  Pomero/s  Eq.  Jur., 
sec  1045 ;  Ferris  v.  Yam.  Vechten,  73  N.  T.  113 ;  Code  Civ. 
Proc,  sec  1971.)  The  trust  cannot  be  express  under  the 
pleadings.  The  complaint  alleges  a  "constructive"  trusty 
and  such  a  trust  is  based  on  fraud,  and  no  fraud  is  alleged 
or  shown.  (Feeney  v.  Howard,  79  CaL  528,  529 ;  1  Perry 
on  Trusts,  sec  166;  Civ.  Code,  sees.  2217,  2224;  2  Pome- 
poy's  Eq.  Jur.,  sec  1044,  p.  618,  note  2.)  This  action  is 
barred  by  the  statute  of  limitations.  The  cause  of  action 
accrued  more  than  four  years  before  the  commencement 
of  the  action,  and  theore  has  been  a  continuous  adverse  pos- 
session for  over  five  years.  (Code  Civ.  Proc,  sees.  318, 
319,  322,  837,  338,  363 ;  Wood  on  Limitations,  SS9,  cited 
in  63  Cal.  407 ;  McGracken  v.  City  of  San  Francisco,  16 
Cal.  636 ;  1  Perry  on  Trusts,  sees.  229,  230 ;  Thompson  v. 
Pioche,  44  Cal.  509-517 ;  PolacJe  v.  McOrath,  32  CaL  16.) 
If  this  were  trust  property  that  fact  would  not  defeat  the 
operation  of  adverse  possession,  provided  that  the  cestui 
que  trust  had  knowledge  of  the  fact  that  the  trusteie 
claimed  to  hold  adverselv.     Here,  the  letters  show  that 
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Giovaimi  daimed  the  property  as  his  own,  and  Ida  aets 
and  declaratians  are  good  evidence.  {Cannon  ▼•  Stockton, 
36  CaL  535-589 ;  95  Am.  Dec.  205.)  If  any  ri^t  of  ac- 
tion existed  during  the  lifetime  of  Domenico,  as  he  died 
before  the  expiration  of  the  time  limited  for  the  ccmi- 
menoement  thereof^  this  action  should  have  been  brought 
within  six  monlhs  after  his  death^ — at  all  events  within 
twelve  months.  (Code  Civ.  Proa,  sec  853;  Tynan  v. 
WaUcer,  85  Cal.  634,  644;  95  Am.  Dea  152.)  Plaintiff 
cannot  sue  defendant  as  administratrix  and  as  an  indi- 
vidual in  the  same  action  and  count  (Code  Oiv.  Proa, 
sea  427.)  An  action  to  recover  real  and  personal  prop- 
erty cannot  be  united  in  one  complaint  and  count 
Plaintiff  cannot  recover  the  legal  title  to  real  estate  held 
by  defendant  in  trust  {Janes  v.  Throckmorton,  57  Oal 
387.)  The  action  is  upon  a  stale  demand.  {Eano  v. 
Cook,  8  CaL  457;  Angell  on  Limitation,  sea  11;  Mc- 
Knight  v.  Taylor,  1  How.  167;  Oreen  v.  CovUhud, 
10  Cal.  317;  70  Am.  Dea  725 ;  Andrews  v.  Sparhaavk,  13 
Pick.  400 ;  1  Perry  on  Trusts,  sea 


Fox,  J. — ^Domenico  Oaraffa  and  Giovanni  B.  Oaraffa, 
brothers,  entered  into  business  as  partners,  in  San 
Francisco,  in  the  year  1859.  Shortly  afterwards  they 
sold  a  on&-third  interest  in  their  business  to  one  Baggio, 
and  admitted  him  into  the  partnership,  the  business  be- 
ing continued,  as  before,  in  the  firm  name  of  D.  Caraffa 
&  Co.  In  October,  1866,  Domenico,  being  in  failing 
health,  returned  to  Italy,  where  he  continued  to  remain 
until  his  death,  which  occurred  in  November,  1874.  It 
is  claimed  on  the  part  of  the  plaintiff,  who  is  adminis- 
trator of  the  estate  of  Domenico,  that  when  he, 
Domenico,  went  to  Italy,  the  partnership  was  not 
dissolved;  that  he  continued  to  retain  his  interest,  his 
brother  representing  him,  and  as  his  trustee  receiving 
from  month  to  month  his  share  of  the  profits  of  the 
business,  and  when  so  received  holding  it  as  his    trustee ; 
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out  of  his  said  share  paying  forty  dollars  per  montli  for 
a  man  to  work  in  the  business  in  place  of  Domenico, 
remitting  quarterly  to  Domenico,  out  of  his  said  share, 
sums  amounting  to  about  one  hundred  dollars  per 
quarter,  and  holding  or  investing  the  rest  as  he  should 
deem  best,  for  Domenico^s  benefit;  and  that  this  con- 
tinued down  to  the  time  of  Domenico's  death.  The 
evidence  pretty  strongly  maintains  this  theory  of  the 
plaintiff. 

In  January,  1873,  Raggio,  with  the  consent  of  the  other 
partners,  Giovanni  acting  for  Domenico,  sold  out  his 
interest  to  the  defendant,  Guinasso,  who  was  thereafter 
the  third  member  of  said  firm.  It  is  further  daimed 
that  upon  Domenico's  death,  there  was  no  person  in  this 
country  entitled  to  administer  upon  his  estate  (except 
the  public  administrator,  who  had  no  notice  or  knowl- 
edge of  the  existence  of  such  an  estate),  other  than  his 
said  brother  and  alleged  trustee  Giovanni;  that  said 
Giovanni  failed  to  disclose  the  existence  of  such  estate, 
and  neither  administered  upon  the  estate  nor  closed  the 
affairs  of  the  partnership,  but  continued  to  carry  on  the 
business  of  the  partnership  as  before  for  some  time,  but 
finally  changed  the  firm  name  to  G.  B.  Caraffa  &  Co.; 
that  in  that  name  the  business  was  continued  until 
October,  1882,  when  said  Giovanni  died,  and  subse- 
quently the  defendant  Margaret  Caraffa  was  appointed 
administratrix  of  his  estate. 

The  action  is  for  an  accounting  and  settlement  of  the 
affairs  of  the  partnership,  and  for  an  accounting  for 
and  of,  and  for  the  delivery  of,  the  trust  property  re- 
maining in  the  hands  of  Giovanni  at  the  time  of  his 
death. 

The  defendants  deny  the  allegations  of  the  complaint, 
and  plead  laches  and  the  statute  of  limitations. 

At  the  close  of  plaintiff's  case  the  defendants  moved 
the  court  for  a  nonsuit,  which  was  granted,  and  judg- 
ment entered  accordingly,  from  which  plaintiff  appeals. 
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Plaintiff  also  moved  a  new  trial,  which  was  denied,  and 
from  this  order  an  appeal  is  also  taken.  This  brings 
up  the  evidence  upon  which  the  nonsuit  was  granted. 

The  defendant  Guinasso  does  not  appear  to  have 
joined  in  the  motion.  On  behalf  of  Margaret  Caraffa, 
both  in  her  individual  and  representative  capacity,  the 
motion  was  made  on  the  grounds:  1.  That  no  claim  had 
been  presented  against  the  estate  of  Giovanni  B.  Caraffa, 
and  by  reason  thereof  the  action  was  barred  by  the  pro- 
visions of  sections  1493  and  1500  of  the  Code  of  Civil 
Procedure;  2.  That  the  evidence  failed  to  establish  the 
existence  of  a  trust  in  any  fund  or  property  in  the 
possession  of  Giovanni  at  the  time  of  his  death ;  3.  That 
the  evidence  failed  to  identify  any  particular  fund  or 
property  as  coming  into  the  hands  of  the  defendant  in 
her  individual  or  representative  capacity,  under  any 
trust;  4.  That  as  to  the  real  estate  mentioned  in  the 
complaint,  the  claim  of  plaintiff  was  barred  by  the  pro- 
visions of  sections  318,  819,  and  322  of  the  Code  of  Civil 
Procedure;  5.  That  the  evidence  failed  to  show  that  the 
action  was  commenced  within  the  time  or  times  limited 
by  section  353  of  the  Code  of  Civil  Procedure;  6.  That 
the  plaintiff  cannot  sue  the  defendant  in  both  her 
representative  and  private  capacity,  in  the  same  action 
and  coimt;  7.  That  the  evidence  is  insufficient  to  show 
that  a  trust  was  ever  created  in  favor  of  Domenico 
Caraffa ;  his  heirs  or  representatives,  in  any  property 
which  had  come  into  the  hands  of  the  defendant 

1.  The  answer  to  the  first  of  these  points  is,  that  the 
plaintiff  does  not  stand  in  the  attitude  of  creditor  of  the 
estate  of  Giovanni  B.  Caraffa.  He  is  not  seeking  to  en- 
force a  claim  as  such,  or  for  anything  that  belongs  to  the 
estate.  The  claim  of  plaintiff  is,  that  certain  property 
that  was  in  the  hands  of  Giovanni  in  his  lifetime,  and 
by  reason  thereof  came  at  his  death  in  the  hands  of  the 
defendant  as  the  survivor  of  the  marital  community  of 
which  Giovanni  was  the  head,  and  was,  upon  her  subee- 
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quent  appointment  as  administratrix,  inventoried  by  her 
as  a  part  of  his  estate,  but  was  held  by  Oiovanni  in  trust 
for  the  estate  of  Domenico.  Plaintiff  attempts  to  "ear- 
mark" that  property,  and  his  evidence,  it  seems  to  us, 
goes  far  towards  establishing  the  existence  of  the  trust, 
and  towards  showing  that  certain  of  the  real  property 
designated  was  purchased  with  trust  funds,  and  certain 
of  the  moneys  found  upon  the  death  of  Giovanni  also 
constitute  a  part  of  the  trust  fond.  The  claim  is  not, 
therefore,  one  which  is  required  to  be  presented  for  the 
allowance  and  approval  of  the  administratrix  and  probate 
court 

If  there  be  a  trust  fund,  and  in  the  mutations  of  busi- 
ness it  has  become  so  mingled  with  and  absorbed  into 
the  property  belonging  to  the  trustee  as  to  be  no  longer 
f^apable  of  being  traced  or  identified,  then  the  only 
remedy  of  the  cestui  que  trust  would  be  that  of  a  creditor, 
and  if  he  had  failed  to  present  his  claim  as  required  by 
probate  law,  he  must  fail  in  his  action ;  but  if  the  trust 
property  can  still  be  "ear-marked",  traced,  and  identified, 
the  cestui  que  trust  may  maintain  his  action  against  the 
administrator  to  enforce  the  trust,  for  he  is  seeking  his 
own  properly  only, — ^not  to  enforce  a  claim  against  the 
estate  and  property  of  the  decedent.  (Lathrop  v.  B amp- 
ton,  31  CaL  17 ;  89  Am.  Dec.  141 ;  Sharpstein  v.  Fried- 
hmder,  54  Oal.  58 ;  In  re  Allgier,  65  Cal.  228.) 

2,  3,  4.  As  to  these  points  we  have  examined  the 
evidence  with  some  care;  it  is  of  course  only  that  offered 
on  the  part  of  the  plaintiff,  and  is  open  to  rebuttal ;  but 
as  it  now  stands,  it  leaves  no  doubt  in  our  minds  of  the 
creation  of  a  trust,  as  early  as  the  latter  part  of  the  year 
1865,  and  that  it  was  never  closed  during  the  lifetime  of 
either  of  the  brothers.  At  first,  as  far  as  the  evidence 
discloses,  the  trust  fund  consisted  wholly  of  money;  but 
the  evidence  strongly  tends  to  establish  the  fact  that  at 
a  later  period,  as  the  trust  fund  accumulated,  the  trustee 
invested  a  portion  of  the  fund  then  in  hand  in  certain 
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real  estate,  in  his  OTm  name,  but  confessedly,  aa  it  seems 
to  us,  for  the  benefit  of  his  brother.  That  real  estate  is 
capable  of  identification,  and  is  pretty  clearly  identified, 
by  writings  made  by  Giovanni  himself.  It  does  not 
appear  to  have  consisted  of  an  entire  interest,  bat  of  an 
undivided  interest  in  the  property.  Prom  the  rents  of 
this,  and  from  the  dividends  of  the  partnership  business, 
other  trust  funds,  in  money,  came  into  the  hands  of  the 
trustee  from  month  to  month.  By  his  own  letters  he 
gives  proof  of  its  accumulation,  and  of  the  fact  that  he 
had  not  invested,  but  had  it  ready  for  delivery  on  call. 
In  view  of  his  sources  of  income,  and  of  the  investments 
he  had  made,  it  is  difficult  to  account  for  the  large  fund 
secreted  in  coin  about  his  premises,  and  by  him  kept 
sacred  and  separate  from  the  other  funds,  which  he  had 
deposited  in  bank,  upon  any  other  theory  than  that 
it  was  the  property  of  his  brother.  We  do  not  say  that 
the  fact  was  established  by  the  proof,  but  it  makes  a 
strong  prima  facie  case;  so  strong,  at  least,  as  that  we 
think  that  the  court  ought  not  to  have  granted  the  non- 
suit, on  the  ground  of  want  of  evidence,  at  that  stage  of 
the  trial,  but  that  it  should  have  proceeded  upon  a  further 
inquiry,  and  an  accounting. 

6.  The  action,  as  against  the  defendant  upon  whose 
motion  this  nonsuit  was  granted,  is  one  wholly  in  rela- 
tion to  trust  property,  and  for  the  enforcement  of  the 
trust.  The  trust,  if  there  was  one,  was  created  before 
the  adoption  of  the  codes.  It  was  an  express  trust, 
within  the  meaning  of  section  6  of  the  Practice  Act,  and 
related  entirely  to  personal  property.  The  provisions  of 
the  code  have  not  changed  the  character  of  the  trust 
(Civ.  Code,  sec.  2216-2224.)  Having  been  established  in 
relation  to  personal  property,  it  did  not  need  to  be  created 
in  writing,  but  could  be  proved  by  parol.  (Silvey  v.  Hodg- 
^don,  62  Cal.  863 ;  Zuck  v.  Gulp,  59  Cal.  142.)  Under 
the  code  it  could  be  created,  and  was  continued,  by  the 
acts  of  the  parties,   as  shown  by  the  allegation  of  tlic 
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complaint,  and  the  evidence  so  far  adduced.  (Civ.  C!ode. 
sec.  2219-2222.)  If,  now,  it  affects  any  real  estate,  a? 
it  presently  appears  to  do,  it  has  been  made  to  do  so 
because  of  the  act  of  the  trustee,  and  by  operation  of  law 
under  sections  852  and  853,  Civil  Code;  but  this  does  not 
change  its  character  of  express  trust  A  resulting  trust, 
under  section  853,  may  still  be  an  express  trust  It  was 
not  alone  an  express  trust,  but  a  continuing  trust,  and 
the  statute  of  limitations  would  not  run  against  the 
centvi  que  trust,  until  repudiation  by  trustee  brou^t 
home  to  the  knowledge  of  the  beneficiary.  (Ord  v.  De 
la  Ouerra,  18  Cal.  67;  Schroeder  v.  Jones,  27  CaL  280; 
Hearst  v.  Pujol,  44  CaL  230 ;  Janes  v.  Throckmorton,  57 
CaL  368 ;  Zuck  v.  CuLp,  supra;  Speidel  v.  Henrici,  120 
IT.  S.  386.)  So  far  as  the  evidence  now  shows,  no  repudi- 
ation of  this  trust  occurred  until  demand  by  this  plaintiff 
upon  this  defendant,  shortly  before  the  commencement  of 
this  action, — at  least  none  that  was  brought  home  to  the 
notice  of  the  beneficiary. 

6.  The  defendant  Margaret  Caraffa  is  the  survivor  of 
a  marital  community,  the  deceased  member  of  which  was 
the  original  alleged  trustee.  As  such  upon  his  death,  the 
alleged  trust  property  came  by  operation  of  law  into  her 
possession,  charged  with  the  same  trust  to  which  it  was 
subject  in  the  hands  of  her  husband.  Upon  her  appointr 
ment  as  administratrix  of  the  estate  of  her  husband,  she, 
as  such,  inventoried  and  returned  the  property  as  prop 
erty  of  the  estate  of  her  deceased  husband.  It  was 
therefore  not  only  proper,  but  necessary,  to  make  her  a 
defendant  in  her  representative  capacity,  in  any  proceed- 
ing brought  to  determine  the  question  of  trust.  If,  as  she 
claims,  there  was  no  trust,  and  the  property  was  properly 
returned  as  a  part  of  decedent's  estate,  dien,  inasmuch 
as  his  entire  estate,  as  seems  to  be  the  case,  was  oom- 
mimity  property  of  which  she  in  her  personal  capacity 
is  the  owner  of  one  half,  subject  to  administration,  she 
would  seem  to  have  such  personal  interest  in  the  result 
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of  the  action  as  to  make  it  at  least  proper,  if  not  neces- 
sary, to  make  her  a  defendant  in  her  personal  as  well  as 
her  representative  capacily.  We  think  she  was  properly 
made  defendant  in  both  capacities. 

7.  In  the  statement  of  the  grounds  of  the  motion  for 
a  nonsuit,  it  was  conceded  that  a  trust  can  be  created  bj 
operation  of  law.  We  have  already  cited  both  statute  law 
and  judicial  decisions,  showing  that  such  a  trust  as  that 
declared  upon  in  this  case  may  be  created  otherwise  than 
by  deed  or  writing,  and  proved  by  parol,  and  do  not  need 
to  consider  the  question  further. 

On  the  case  made  we  do  not  think  it  material,  but  it 
may  become  so  on  a  new  trial,  and  for  that  reason  wc 
notice  one  other  point  made  by  the  appellant.  We  think 
the  court  erred  in  ruling  out  the  evidence  offered  on  the 
question  as  to  whether  or  not  any  other  members  of  tht^ 
Caraffa  family  came  to  this  country  after  the  death  of 
Domenico.  On  the  question  of  laches  and  the  statute  of 
limitations,  it  might  become  important  to  show,  as  was 
proposed  to  be  done,  that  Giovanni  was  the  only  person  in 
the  country  (other  than  public  oflScers  who  had  no  knowl- 
edge of  the  facts)  entitled  to  administer  upon  the  esatte  of 
his  brother,  the  cestid  que  trust. 

Judgment  and  order  reversed  and  case  remanded  for 
new  triaL 

Patkbsok,  J.,  concurred. 

Beatty,  C.  J. — ^I  concur  in  the  judgment  In  view  of 
what  the  evidence  tended  to  prove,  a  nonsuit  was  im- 
propei^ 
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[Na  12748.    In  Bank.— September  4,  1890.] 

UNITED  LAND  ASSOCLiTION  et  al.,  Respond^ 
ENTS,  t;.  THOMAS  KISTIGHT,  Appellant. 

Pueblo  Lands — Mexican  Grant — ^Patent — Title  oy  Saw  Fban- 
cisGo. — ^The  pueblo  of  San  Francisco  derived  its  title  to  its 
lands  from  the  grant  of  the  government  of  Mexico,  and  not 
from  the  United  States,  whose  patent  is  not  an  original  grant, 
and  did  not  emanate  from  the  source  of  title,  and  was  not 
necessary  to  invest  title  in  the  city,  but  it  is  a  mere  acknowl- 
edgment that  the  pueblo  had  title  under  the  Mexican  govern- 
ment, which  existed  at  the  cession  of  the  territory,  and  Is  a 
release  of  all  claim  of  the  United  States  to  the  property 
found  by  its  tribunals  to  have  been  so  vested  in  the  pueblo. 

Id. — SuBVEY — ^Location  of  Quantity. — ^The  pueblo  grant  of  San 
Francisco  was  of  a  fixed  and  definite  Quantity,  with  bounda- 
ries established  on  three  sides  by  the  terms  of  the  grant,  and 
required  a  survey  merely  for  the  purpose  of  fixing  the  fourth 
or  southern  line  so  as  to  secure  the  given  quantity,  exclusive 
of  lands  held  by  title  paramount  within  the  exterior  bounda- 
ries; but  such  quantity,  though  required,  could  not  control 
the  natural  boundaries  described,  and  oould  only  be  ascer- 
tained by  going  south  for  quantity. 

Id. — CJoNCLusiVENBss  OP  Sub  VET  and  Patent — Pbiob  Rights  of 
Thibd  Pabties. — The  survey  of  such  grant  belonged  to  the 
political  department  of  the  government,  and  not  to  the 
courts,  and  the  survey  and  patent  are  conclusive  upon  the 
courts  in  actions  of  ejectment  when  not  In  conflict  with  the 
prior  rights  of  third  persons;  but  when  such  prior  rights 
are  involved,  the  inconclusiveness  of  the  survey  and  patent 
may  be  asserted  to  the  extent  essential  for  the  protection  of 
such  prior  rights. 

Id. — ^Ejectment — Collatebal  Attack  upon  Patent — ^Powebs  to 
Convey. — The  courts  have  the  right,  even  in  action  of  eject- 
ment, when  the  parties  present  rely  upon  a  patent  from  the 
United  States,  to  inquire  as  to  whether  or  not  the  descrip- 
tion given  in  the  patent  Includes  land  which  the  government 
or  its  officers  had  no  power  to  convey. 

Id. — CoNSTBUCTioN  OF  PATENT — QUITCLAIM — RELATION. — The  pat- 
ent to  pueblo  lands,  as  a  conveyance,  is  to  be  construed  only 
as  a  quitclaim,  and  takes  effect  by  relation  at  the  time 
when  proceedings  were  Instituted  before  the  board  of  land 
Gommissioners  for  confirmation  of  the  Mexican  grant;  and 
can  convey  nothing  which  the  government  of  the  United 
States  had  not  the  power  to  grant  or  confirm  at  the  date  of 
filing  the  petition  for  confirmation,  or  which  was  not  then  or 
thereafter  vested  in  the  United  States. 

Id. — Patent  as  Recobd  Evidence. — Though  a  patent  for  pueblo 
lands  is  record  evidence  of  the  validity  of  the  Mexican  grant 
under  the  laws  of  Mexico,  it  is  valid  as  such  record  only  to 
the  extent  that  it  conforms  to  the  decree  of  confirmation 
with  reference  to  the  fixed  natural  boundaries,  and  to  the 
survey  maie  by  the  political  or  ministerial  department,  es- 
tablishing a  boundary  not  fixed  and  determined  by  the  de- 
cree of  confirmation. 
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Id. — ^PowEr  of  Land  Department — Suhvet  and  Patent  Con- 
trolled BT  Decree  or  Confirmation. — The  officers  of  the  land 
department  have  no  power  to  include  in  a  survey  and  patent 
to  land,  Issued  in  satisfaction  of  a  pueblo  grant  outside  of 
the  natural  boundaries  given  in  the  decree  of  final  confirma- 
tion of  the  grantp  but  are  bound  by  the  description  given  in 
the  decree  so  far  as  it  describes  definitive  boundaries. 

Id. — ^Boundaries  of  Pdkblo  Lands  of  San  Francisco — High-water 
IdARK. — ^The  decree  of  confirmation  of  the  pueblo  lands  in  San 
Francisco,  having  described  one  of  the  definitive  boundaries 
of  such  lands  as  being  the  "extreme  upper  portion  of  the  pen- 
insula above  ordinary  high-water  mark,"  etc.,  such  boundary 
must  control  the  survey  and  patent,  though  the  survey  made 
nnder  the  decree  fixed  the  boundary  below  the  ordiDary  high- 
water  mark,  and  the  patent  recited  the  decree  confirming  the 
grant,  and  in  its  granting  clause  described  the  boundaries 
of  the  land  as  fixed  in  the  survey.  (McFarland,  J.,  Bbattt, 
C.  J.,  and  Works,  J.,  dissenting.) 

Id. — ^Ejectment — EJvideitce — ^Location  of  Lands  below  Hioh- 
WATEB  Mark. — ^EMdence  is  admissible  In  an  action  of  eject- 
ment to  challenge  the  validity  of  such  patent  as  a  convey- 
ance of  a  particular  tract  for  the  recovery  of  which  the  ac- 
tion is  brought,  on  the  ground  that  the  tract  is  below  ordin- 
ary high-water  mark  in  a  navigable  arm  of  the  bay  of  San 
Francisco,  and  was  not  embraced  within  the  lands  covered 
by  the  grant  which  the  patent  was  Intended  to  evidence,  and 
was  not  land  which  the  government  or  its  officers  had  the 
power  to  convey,  but  consisted  of  land  belonging  to  the  state 
of  California  at  the  time  of  the  patent. 

Id. — ^Tide-lands — ^Titlb  of  State. — Lands  below  ordinary  high- 
water  mark  belonged  to  the  Mexican  government  by  virtue 
of  its  sovereignty,  and  were  no  part  of  the  pueblo  lands  of 
San  Francisco;  but  passed  to  the  state  of  California  immedi- 
ately upon  its  admission  to  the  Union;  and  the  government 
of  the  United  States  had  no  power  to  grant  such  lands  to  the 
city  of  San  Francisco. 

Id. — ^Nature  of  Pueblo  Grant — Mexican  Law — Rights  of  Gov- 
ernment— Title  to  Seashore. — The  pre-existing  title  to 
pueblo  lands  under  Mexican  law  was  never  a  fee,  or  in  the 
nature  of  a  private  land  grant,  but  merely  vested  the  use 
of  the  land  in  the  pueblo  in  trust  for  the  benefit  of  settlers, 
with  power  as  the  representative  of  the  state  to  make  pri- 
vate grants  to  settlers,  but  not  upon  the  seashore;  and  the 
fee  of  all  the  lands  which  had  not  passed  into  private  owner- 
ship remained  in  the  government,  which  was  not  deprived  of 
the  power  of  making  grants  to  private  persons  within  the 
limits  of  the  pueblo,  and  retained  the  title  to  the  seashore 
unencumbered  by  any  power  or  trust  conferred  upon  the 
pueblo,  which  title  passed  to  the  United  States,  and  from  it 
to  the  state  of  California,  before  the  United  States  saw  fit 
to  vest  the  fee  of  the  pueblo  lands  In  the  city  as  the  suc- 
cessor of  the  pueblo. 

Id. — Stare  Decisis — Case  Overruled. — The  rule  of  stare  deciaia 
does  not  apply  to  the  decision  in  the  case  of  People  v.  San 
Francisoo,  75  Cal.  389,  so  far  as  it  determines  the  conclusive- 
ness of  the  patent  to  the  city  of  San  Francisco,  that  question 
LXXXV.  CAL.--29 
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being  unnecessary  to  the  decision  of  that  case,  and  Its  deter- 
mination being  erroneous/ and  In  conflict  with  the  decisions 
of  the  supreme  court  of  the  United  States.  (McFablaito,  J^ 
Bkatty,  C.  J.,  and  Works,  J.,  dissenting.) 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  courts 

James  A.  Waymire,  for  Appellant 

The  patent  cannot  be  collaterally  assailed  in  ejectmant 
(People  V.  8(m  Francisco,  75  Cal.  889.) 

Thomas  B.  Bishop,  amicus  curicB,  also  for  Appellant 

The  state  is  not  a  "third  person"  within  the  act  of 
1851,  which  only  relates  to  persons  claiming  titles  ante- 
dating the  acquisition  of  California.  (Waterman  v.  SmUh, 
13  Cal.  420;  Moore  v.  WHkinson,  13  Cal.  478;  Tesche- 
macher  v.  Thompson,  18  Cal.  27;  79  Am.  Dec  161; 
Leese  v.  ClarJc,  20  Cal.  387 ;  Miller  v.  Dale,  44  Cal.  562 ; 
Hale  V.  Akers,  69  Cal.  160;  MamUng  v.  San  Jacinto  Tin 
Co.,  7  Saw.  424;  Beard  v.  Federy,  3  Wall.  493;  Carpen- 
tier '7.  Montgomery,  13  Wall.  495.)  The  land  department 
has  exclusive  jurisdiction  to  locate  and  survey  a  con- 
firmed Mexican  grant,  and  to  determine  the  correctness 
of  such  location  and  survey.  {Waterman  v.  Smith,  13 
Cal.  413;  Moore  v.  Wiadnson,  13  Cal.  478;  BiddU  Boggs 
V.  Merced  etc.  Co.,  14  Cal.  279 ;  Leese  v.  Claa-k,  20  Cal. 
387 ;  Thompson  v.  DoaJcsum,  68  Cal.  593 ;  People  v.  San 
Francisco,  75  Cal.  388 ;  United  States  v.  San  Jacinto  etc. 
Co.,  10  Saw.  639;  affirmed,  125  IT.  S.  273;  Magvire  v. 
Tyler,  8  Wall.  661 ;  Snyder  v.  SicJcles,  98  U.  S.  212 ;  Balr 
lance  v.  Forsyth,  24  How.  185.)  The  patent  is  conclusive 
evidence  against  a  collateral  attack  that  the  grant  is  accur- 
ately located  by  the  official  survey  upon  which  such  patent 
is  based,  and  that  the  boundaries  therein  designated  is  cor- 
rect (Moore  v.  Wilkinson,  18  Cal.  478 ;  Waterman  v.  Smith, 
13  CaL  419;  Yount  v.  Howell,  14  Cal.  465;  Mott  v. 
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Smith,   16   Cal.    633;   Teschemacher  v.    Thompson,   18 
Cal.  11;  79  Am.  Dec  151;  Leese  v.  Clarh,  18  Cal  672; 
20  Cal.  387;  Pioehe  v.  PcbuI,  22  CaL  105;  Kimball  v. 
Semple,  25  Cal.  440;  Semple  v.  Hagar,  27  CaL  163; 
Ward  V.  Mulford,  32  Cal.  365;  Yaiea  v.  Smith,  40  CaL 
662;  Miller  v.  DoZe,  44  CaL  679;  Chipley  v.  Forrw,  45 
CaL  536;  Bale  v.  ATcera,  69  CaL  160;  FrigrW  v.  Seymour, 
69  Cal.  122;  United  States  v.  2?7ini,  4  Saw.  61;  affirmed, 
sub  nom.     United  States  v.  Throckmorton,  98  TJ.  S.  61; 
Manning  v.  San  Jacinto  Tin  Co.,  7  Saw.  418;  United 
States  V.  San  Jacinto  Tin  Co.,  10  Saw.  639;  affirmed, 
125  U.  S.  273 ;  West  v.  Cochran,  17  How.  403 ;  Standford 
V.  TayZor,  18  How.  412;  Beard  v.  Fedlery,  3  WalL  491: 
Maxwell  Land  Orant  Case,  121  TJ.  S.  325,  379,  381.) 
This  conclusiveness  attaches  to  such  a  patent  as  against 
all  the  world  except  the  "third  persons"  mentioned  in  the 
act  of  March  8,  1851 ;  but  as  sJready  shown,  and  as  was 
rightly  decided  in  People  v.  San  Francisco,  75  CaL  388, 
the  state  and  its  grantees  in  this  case  are  not  such  "third 
persons."    The  doctrine  in  question  is  not  limited  to  cases 
of  Mexican  grants.     It  is  a  general  and  well-settled  rule 
that  patents  for  land,  whether  issued  by  the  United  States 
or  by  a  state,  are  conclusive  evidence  upon  a  collateral  at- 
tack of  all  the  facts  made  necessary  by  law  to  their  issu- 
ance, where  the  determination  of  those  facts  is  expressly 
or  presumptively  confided  to  Ibe  officers  issuing  the  pat- 
ents.    (Doll  V.  Meador,  16  CaL  325 ;  Churchill  v.  Ander- 
son, 56  Cal.  65;  O'Connor  v.  Frasher,  56  CaL  499;  Sac- 
ramento etc.  Co.  V.  Cook,  61  CaL  342;  Odle  v.  Best,  78 
Cal.  236 ;  French  v.  Fyan,  93  U.  S.  169 ;  Smelting  Co.  v, 
Kemp,  104  U.  S.  640;  Ehrhardt  v.  Eogdboom,  115  U.  S. 
68.)     The  patent  is  conclusive  evidence  that  the  bound- 
aries designated  in  the  decree  are  correctly  located  by  the 
courses  and  distances  of  the  survey,  even  where,  as  a 
matter  of  fact,  it  could  be  shown  by  evidence  aliunde, 
if  the  evidence  were  admissible,  that  said  courses  and 
distances  do  not  accord  with  the  boundaries  given  in  the 
decree,   but  are  within   them   or  extend   beyond    them. 
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(Teschemacher  v.  Thompson,  18  CaL  11;  79  Am.  Dec 
151 ;  Ward  v.  Mulford,  32  Cal.  365 ;  Chipley  v.  Farris,  45 
Gal.  527,  536;  Cassidy  v.  Carr,  48  Cal.  339;  Yovnt  v. 
Howell  14  Cal.  469 ;  Moore  v.  Wilkinson,  13  Cal.  485, 
487 ;  Leese  v.  Clark,  18  CaL  636 ;  20  Cal.  387 ;  People  v. 
San  Francisco,  76  Cal.  388 ;  Manmng  v.  San  Jacinto  Tin 
Go.,  7  Saw.  418 ;  United  States  v.  San  Jacinto  Tin  Co., 
23  Fed.  279,  280;  United  States  v.  Flint,  4  Saw.  61; 
affirmed,  United  States  v.  Trockmorton,  98  U.  S.  61; 
Maxwell  Lmd  Oram,t  Case,  121  U.  S.  325,  379,  381; 
see  also  West  v.  Cochran,  17  How.  403 ;  Stanford  v.  Tay- 
lor, 18  How.  412;  Beaa-d  v.  Fedcry,  3  Wall.  478.)  This 
case  is  not  within  the  doctrine  of  More  v.  Massini,  37 
Cal.  432.  The  recital  of  the  decree  in  this  patent  does 
not  make  its  boundaries  controlling.  The  decree  does 
not  bound  the  land  by  natural  monuments.  Where  there 
is  a  manifest  intent  to  convey  a  specific  quantity  of  land, 
rather  than  a  particular  tract,  without  regard  to  quantity, 
there  is  no  doubt  that  the  quantity  will  be  the  controlling 
element  in  the  description,  and  that  of  two  conflicting  de- 
scriptions that  which  will  give  the  specified  quantity  will 
be  preferred  to  one  which  will  not.  {Beaton  v.  Hodges, 
14  Me.  66 ;  30  Am.  Dec  741 ;  note ;  Moore  v.  Wilkinson, 
13  Cal.  478 ;  Baldwin  v.  Brown,  16  N.  Y.  359 ;  Townsend 
V.  Eayt,  61  N.  Y.  656 ;  Higinbotham  v.  Stoddard,  72  K 
Y.  94,  99 ;  Brookman  v.  Eurzman,  94  N.  Y.  272,  276 ; 
Danziger  v.  Boyd,  21  Jones  &  S.  308 ;  Moran  v.  Lezotte, 
64  Mich.  83,  88,  90;  Slater  v.  Rawson,  1  Met.  460; 
Winans  v.  Cheney,  55  Cal.  567;  Hall  v.  Shotwell, 
66  Cal.  379.)  Even  if  the  survey  did  not  follow  the 
decree,  it  may  have  followed  it  as  "closely  as  practic- 
able.'' If  so  it  was  sufficient  "Reasonable  conformity" 
of  the  survey  with  the  decree  is  enough  to  satisfy  the 
statute;  even  on  appeal  from  the  confirmation  of  such 
a  survey.  (Dehon  v.  Berrwl,  3  Wall.  774,  776 ;  United 
States  V.  Armijo,  6  Wall.  450.)  The  survey,  being  in 
the  nature  of  a  proceeding  in  rem,  necessarily  imparted 
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notice  to  all  persons  claiming  an  interest  in  the  land.  But 
furthermore,  the  state,  deriving  the  title  since  the  acquisi- 
tion of  the  country  by  the  United  States,  was  not  a  "third 
person^'  within  the  meaning  of  the  act  of  1851,  and  was 
not  entitled  to  notice  of  the  proceedings.  {Teschemacher 
V.  Thompson,  18  Cal.  25 ;  79  Am.  Dec  151.)  There  is  no 
question  here  of  power  to  convey  land  outside  of  the  decree 
of  confirmation,  as  the  patent  does  not  purport  to  convey 
any  such  land ;  but  purports  to  convey,  and  does  convey,  the 
land  included  by  the  boimdaries  designated  in  the  decree 
as  located  by  the  survey.  All  land  included  in  the  patent 
is  conclusively  presumed  to  within  the  decree.  The  cases 
cited  by  respondent's  counsel,  to  the  point  that  where  a 
patent  is  located  upon  land  which  there  is  no  power  to 
convey  evidence  aliunde  is  admissible  to  show  that  the 
patent  is  so  located,  in  whole  or  in  part,  have  no  material 
bearing  here.  Tlie  principle  of  those  decisions  is  that  a 
patent  may  be  impeached  by  showing  that  the  land  em- 
braced therein  is,  in  whole  or  in  part,  land  which  the  gov- 
ernment has  "no  authority  under  any  circumstances  to 
convey,"  as  where  it  is  land  previously  granted  to  another, 
or  is  expressly  excepted  from  the  grant  upon  which  the 
patent  was  issued,  and  the  like.  (Carr  v.  Quigley,  67 
Cal.  394;  McLwughUn  v.  Heid,  63  CaL  215;  Newhall  v. 
Sanger,  92  U.  S.  761;  Doolan  v.  Gaar,  125  U.  S.  618; 
Wright  v.  Roseberry,  121  U.  S.  488;  New  Orleans  v. 
Uniied  States,  10  Pet  731 ;  Polk's  Lessee  v.  Wendal,  9 
Cranch,  87 ;  McLaughlin  v.  Powell,  60  Cal.  64 ;  Sovihem 
Pacific  B.  B.  Co.  v.  McCusker,  67  Cal.  67 ;  Chicago  etc. 
Co.  V.  Oliver,  75  Cal.  194.)  All  that  these  cases  hold 
may  be  admitted  without  militating  in  the  sli^test  de- 
gree against  the  appellants'  position  here. 

Samuel  M.  Wilson,  amicus  curies,  also  for  Appellant 

The  duty  of  the  United  States  to  fulfill  the  trealy  of 
Guadalupe  Hidalgo  was  a  political  one,  and  the  mode 
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and  manner  of  exercising  that  political  duty  rested  en- 
tirely with  the  general  government,  "to  be  discharged 
in  such  manner  and  on  such  terms  as  they  might  judge 
expedient."  (Beard  v.  Federy,  3  Wall.  492.)  The  land 
commission  was  not  a  court,  and  the  courts  used  were 
mere  instrumentalities  of  the  political  department.  The 
action  of  the  land  department  was  intended  to  be  final 
and  conclusive,  except  as  to  the  "third  persons,"  referred 
to  in  the  act  of  Congress.  That  the  state  of  California 
was  no  "third  person"  is  very  manifest  from  reason,  and 
was  distinctly  determined  in  the  cases  of  People  v.  San 
Francisco,  76  CaL  389;  Teschemacher  v.  Thompson,  18 
Oal.  27;  79  Am.  Dec  161;  Waierman  v.  Smith,  13  Cal. 
420;  Leese  v.  Clark,  18  OaL  672;  MiUer  v.  Dale,  44  Cal. 
562;  Carpentier  v.  Montgomery,  13  WaU.  495;  Manning 
V.  San  Jacinto  Tin  Go.,  7  Saw.  424.  The  action  of  the 
land  department,  where  it  has  power  to  act,  cannot  be  re- 
viewed or  collaterally  assailed  in  actions  of  ejectment 
(West  V.  Cochran,  17  How.  408;  WUlot  v.  Swndford,  19 
How.  80 ;  Beard  v.  Federy,  3  Wall.  478 ;  People  v.  San 
Francisco,  75  Cal.  388.)  The  distinction  is  obvious  be- 
tween a  collateral  attack  upon  the  judgment  of  the  land 
department,  upon  which  a  duty  was  imposed,  and  an  at- 
tack upon  its  power  to  act,  where  it  could  have  no  juris- 
diction under  any  circumstances,  as  shown  in  the  cases  of 
Wright  v.  Roseherry,  121  TJ.  S.  488,  and  Doolan  v.  Carr, 
125  U.  S.  618.  There  is  not  the  slightest  indication,  in 
these  later  decisions  referred  to,  of  any  intention  upon  the 
part  of  the  supreme  court  of  the  United  States  to  overrule 
or  disregard  the  previous  decisions  which  had  been  so 
plain  upon  this  question,  such  as  West  v.  Cochran,  17 
How.  403;  Willot  v.  Sandford,  19  How.  80;  Beard  v. 
Federy,  3  WalL  478. 

Philip  O.  Oalpvn,  for  Respondent. 

Under  the  law  of  Mexico,  land  below  or  within  one 
hundred  varas  of  the  seashore  could  not  be  held  in  pri- 
vate ownership.     (Wheeler's  Land  Titles,  p.  18;  16  Par- 
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tidas^  6,  in  vol.  2,  p.  681;  Civ.  Code  Mezioa,  art  812; 
Dwinelle's  Col.  Hist.  S.  F.,  ad.,  p.  42.)  By  her  admisaiofn 
into  the  Union,  the  state  of  California  became  seised  in 
fee  of  the  lands  below  high-water  mark  as  effectuallj  as 
if  by  special  grant;  and  since  September  9,  1850,  the 
United  States  could  not  convey  these  premises  so  vested 
in  the  state.  The  rule  of  law  is  settled  in  the  federal 
courts,  that  where  the  United  States  does  not  hold  the 
fee,  the  patent  is  inoperative  aa  a  conveyance.  (Wright 
V.  Roseberry,  121  TJ.  S.  488 ;  Patterson  v.  Wirm,  11  Wheat. 
380;  NewhaU  v.  Sanger,  92  U.  S.  761.)  The  patent  did 
not  divest  the  title  of  the  state,  because  it  expresses  on  its 
face  that  the  line  of  high  tide  is  the  boundary.  The  line 
of  high  fide  is  a  natural  monument  There  is  no  recital 
that  the  courses  and  distances  given  in  the  patent  follow 
the  line  of  high  tide.  The  proof  was  that  they  did  not 
The  premises  were  below  the  line  of  high  tide,  but  within 
the  courses  and  distances.  Parol  proof  is  admissible  to 
locate  premises  with  reference  to  natural  monuments. 
Natural  monuments  control  courses  and  distances.  {More 
V.  Massim,  37  Cal.  432.)  The  boundaries  of  the  grant 
must  control  the  survey,  unless  limited  by  the  decree  of 
ccmfirmation.  (Van  Reynegan  v.  BoUon,  95  IT.  S.  35.) 
The  survey  must  be  made  in  accordance  with  the  decree. 
(Fossai  Case,  2  Wall.  649.)  A  decree  of  confirmation 
giving  the  boundaries  of  a  tract  is  conclusive  as  to  the 
boundaries  which  it  specifies.  (  United  States  v.  Hancock, 
133  IT.  S.  196.)  The  patent  can  only  issue  on  the  decree, 
and  is  in  execution  of  the  decree.  (United  States  v. 
Minor,  114  IT.  S.  233.)  The  land  department  could  not 
decree  away  the  ri^ts  of  the  state.  An  officer  cannot, 
by  deciding  that  he  has  power  to  adjudicate  into  his 
jurisdiction  land  which  liie  law  does  not  confide  to  his 
power,  so  conclusively  establish  his  right  to  act  upon  it 
liiat  a  third  person  is  precluded  from  proving  that  the 
land  was  a  character  or  class  that  the  officer  had  no  ju- 
risdiction  over.    (Smelting  Co.  v.  Kemp,  104  TT.  S.  841 ; 
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Wright  v.  Roseberry,  121  TJ.  S.  518 ;  Doolan  v.  Caar,  125 
U.  S.  618.)  The  error  in  People  v.  8(m  Francisco  was  in 
applying  to  a  case,  where  the  department  did  not  have 
jurisdiction,  the  rule  applicable  to  cases  where  they  do 
have  it;  in  deciding  that,  as  the  patent  is  conclusive  of 
all  matters  within  the  jurisdiction,  therefore  it  is  conclu- 
sive upon  matters  whidi  are  without  If  the  patent  be 
construed  to  deal  with  land  belonging  to  the  state,  it  is 
so  far  void,  as  not  being  within  the  granting  power  of 
the  United  States,  and  may  be  impeached  collaterally. 
(Steel  V.  Smelting  Co.,  106  U.  S.  462 ;  NewhaU  v.  Sanger, 
92  U.  S.  761;  Carr  v.  Quigley,  67  Cal.  896;  8.  P.  R.  R. 
V.  McCusJeer,  67  Oal.  67;  McLwughlin  v.  Heid,  68  CaL 
208;  Patterson  v.  Winn,  11  Wheat.  880;  Stoddard  v. 
Chambers,  2  How.  818;  Boston  v.  Salisbury,  21  How. 
431;  United  Staies  v.  Stone,  2  Wall.  535;  Parker  v. 
Duif,  47  Cal.  665 ;  Stockton  v.  Williams,  1  Doug.  (Mich.) 
546;  Doolan  v.  Carr,  125  U.  S.  618.) 

Fox,  J. — ^This  case  was  first  heard  and  an  opinion 

thereon  filed  in  Department.  Subsequently  a  rehearing 
in  Bank  was  granted,  and  after  argument  a  decision  was 
filed  January  2,  1890.  This  was  followed  by  divers  pe- 
titions for  a  second  rehearing,  representing  that  the  case 
was  one  of  great  public  importance,  involving  the  validity 
of  land  titles  to  a  very  considerable,  and  what  is  now  a 
very  valuable,  portion  of  the  city  of  San  Francisco;  and 
in  view  of  the  alleged  importance  of  the  questions  involved, 
a  rehearing  was  granted  Upon  this  hearing  elaborate 
oral  arguments  have  been  made,  and  all  who  desired  have 
been  permitted  to  file  printed  briefs  and  arguments,  all 
of  which  have  been  carefully  considered,  and  we  are  still 
constrained  to  adhere  to  the  conclusion  first  reached  in 
Bank,  and  announced  in  the  opinion  written  by  Mr.  Jus- 
tice Paterson,  post,  p.  474. 

This  is  not,  as  assumed  on  behalf  of  appellant,  a  case 
of  conflict  between  two  parties,  both  claiming  under  the 
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government  of  the  United  States;  nor  is  it  a  case  where 
one  is  claiming  under  patent  issued  by  the  government 
of  the  United  States,  and  the  other  is  a  mere  naked  tres- 
passer,  failing  to  connect  himself  with  any  paramount 
source  of  title. 

The  defendant,  and  those  who  are  situate  like  him, 
and  on  whose  behalf  argument  is  here  made,  daim 
under  the  pueblo  of  San  Francisco.  ITiat  pueblo  claimed 
and  derived  its  title,  not  under  the  government  of  the 
United  States,  but  under  the  government  of  Mexico.  Its 
grant  was  not  a  special  one,  made  by  the  supreme  legis- 
lative authority  of  the  sovereign  state,  but  was  one  made 
by  the  ministerial  oflScers  of  the  government,  under,  and 
necessarily  in  conformity  with,  its  general  laws.  Nec- 
essarily so,  for  if  the  ministerial  oflBcers  exceeded  the 
authority  conferred  upon  them  by  law,  then  their  act  was 
void.  It  must,  therefore,  be  assumed  that  the  grant  was 
only  such  as  the  ministerial  officers  were  authorized  by 
law  to  make. 

The  patent  of  the  United  States,  invoked  by  the  ap- 
pellant, is  not  an  original  grants  does  not  emanate  from 
the  source  of  title,  but  is  a  mere  acknowledgment  that 
the  pueblo  had  title  from  the  Mexican  government, — ^the 
predecessor  of  the  United  States, — and  a  release  of  all 
claim  on  the  part  of  the  United  States  to  the  property 
found  by  its  judicial  tribunals  to  have  been  so  vested  in 
the  pueblo.  The  patent  was  not  necessary  to  invest  the 
pueblo  with  title,  for  its  title  existed  at  the  cession  of  the 
territory.  It  was  recognized  by  the  decree  of  final  con 
firmation  (cited  in  the  former  opinion),  and  as  shown 
by  that  decree  it  was  of  a  fixed  and  definite  quantity  of 
land,  with  its  boundary  on  three  sides  fixed  and  estab- 
lished by  the  terms  of  the  original  grant,  and  marked 
by  the  hand  of  nature  as  limited  by  the  shores  of  the 
sea.  It  required  to  be  surveyed,  for  one  purpose  only, — 
that  of  so  fixing  and  establishing  the  boundary  which 
was  left  undetermined  by  the  original  grant,  as  to  secure 


Digitized  by 


Google 


458        United  Land  Association  v.  Kniuut.     [85  Cal. 

the  given  quantity,  exclusive  of  that  which  was  held  by 
title  paramount  within  the  natural  boundaries  so  fixed 
rmd  the  survey  so  made.  The  patent  was  only  evidence 
of  the  pre-existing  title.  {Waiemum  v.  Smith,  13  Cal. 
1:19.)  The  only  purpose  of  a  survey  was  that  of  estab- 
lishing the  one  undetermined  line,  tie  southern  line,  of 
the  body  of  land  to  which  the  pre-existing  title  should 
attach. 

In  the  case  of  this  pueblo,  it  undoubtedly  became 
necessary,  in  order  to  secure  quantity,  to  make  a  general 
survey  of  the  whole,  and  also  a  survey  of  the  several 
parcels  within  the  exterior  boundaries,  which  were  con- 
fessedly held  by  adverse  claimants  holding  under  para- 
mount title;  but  this  necessity  and  power  existed  only 
for  the  purpose  of  ascertaining  and  determining  the  one 
imdetermined  and  uncertain  boimdary  line,— that  on 
the  south.  The  right  to  make  that  survey,  and  establish 
that  boundary,  belonged  to  the  political  department  of 
the  government,  and  could  not  be  exercised  by  the 
courts.  But  the  court  could  ascertain  and  fix  the  posi- 
tion of  the  natural  boundaries  which  were  designated  in 
the  grant,  and  did  do  so.  While  the  courts  could  not 
and  cannot  interfere  with  the  action  of  the  political  de- 
partment of  the  government  in  fixing  the  one  boundary 
which  was  left  undetermined  by  the  grant  as  finally 
confirmed,  they  must  determine  whether  the  prior  rights 
of  third  parties  have  been  interfered  with  by  the  survey 
and  patent  issued  thereon.  While  the  survey  and  pat- 
ent are  conclusive  upon  the  courts  in  actions  of  eject- 
ment, they  are  so  only  when  not  in  conflict  with  the 
prior  rights  of  third  persons,  and  in  sudi  actions  their 
inconclusiveness  can  be  asserted  to  the  extent  essential 
for  the  protection  of  such  prior  rights.  {Mare  v.  WUr 
hinsofi,  13  Cal.  486.) 

The  patent,  so  far  as  it  is  oonstrued  as  a  eonveyance, 
is  to  be  oonstrued  only  as  a  quitclaim,  releasing  to  the 
patentee  such  interest  as  the  United  States  possessed  in 
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the  land  conveyed  by  the  original  grant>  and  it 
takes  effect  by  relation  at  the  time  when  the  pro- 
ceedings were  originally  instituted  before  the  board  of 
land  commissioners  for  the  confirmation  thereof.  As 
a  record  of  the  government,  it  is  evidence  that  the 
claim  asserted  was  valid  under  the  laws  of  Mexico. 
(Totes  V.  Smith,  38  Cal.  71.)  But  it  is  valid  as  such 
record  only  to  the  extent  that  it  conforms  to  the  decree 
of  the  judicial  department  of  the  government  in  refer- 
ence to  those  matters  upon  which  the  judicial  depart- 
ment were  empowered  to  decide ;  that  is  to  say,  the  decree 
of  confirmation,  with  reference  to  the  fixed  natural 
boundaries,  and  to  the  survey  made  by  the  political  or 
ministerial  department,  establishing  the  only  boundary 
which  was  not  fixed  and  determined  by  the  decree  of 
confirmation.  As  a  deed  it  can  convey  nothing  which 
the  government  had  not  the  power  to  grant  or  confirm 
at  the  date  of  filing  the  petition  for  confirmation.  (See 
Doolan  v.  Carr,  cited  by  Mr.  Justice  Paterson,  and  cases 
therein  cited.)  It  certainly  could  convey  nothing  which 
was  not  at  that  time  vested,  and  never  afterward  became 
vested,  in  the  United  States.  And  this  question  may  be 
inquired  into,  upon  collateral  attack,  in  an  action  of 
ejectment. 

In  Smelting  Compaavy  v.  Kemp,  104  U.  S.  641,  the 
supreme  court  of  the  United  States,  in  passing  upon 
this  question  of  collateral  attack  upon  a  patent  in  an 
action  of  ejectment,  says:  "If  they  [the  lands  embraced 
in  the  patent]  never  were  public  property,  or  had  pre- 
viously been  disposed  of,  or  if  Congress  had  made  no 
provision  for  their  sale,  or  had  reserved  them,  the  de- 
partment would  have  no  jurisdiction  to  transfer  them, 
and  its  attempted  conveyance  of  them  would  be  inoper- 
ative and  void,  no  matter  with  what  seeming  regularity 
the  forms  of  law  may  have  been  observed.  The  action 
of  the  department  would  in  that  event  be  like  that  of 
any  other  special  tribunal  not  having  jurisdiction  of  a 
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case  which  it  had  assumed  to  decide.  Matters  of  this 
kind,  disclosing  a  want  of  jurisdiction,  may  be  consid- 
ered by  a  court  of  law.  In  such  case,  the  objection  to 
the  patent  reaches  beyond  the  action  of  the  special  tri- 
bunal, and  goes  to  the  existence  of  a  subject  upon  which  it 
was  competerd  to  act. 

In  the  latter  case  of  Wright  v.  Boseberry,  121  U.  S. 
519,  the  same  court  again  considers  the  question,  and  not 
only  quotes  and  approves  the  foregoing,  but  also  the 
following  passage:  "A  patent  may  be  collaterally  im- 
peached in  any  action,  and  its  operation  as  a  conveyance 
defeated,  by  showing  ihat  the  department  had  no  juris- 
diction to  dispose  of  the  lands;  that  is,  that  the  law  did 
not  provide  for  selling  them,  or  that  they  had  been  re- 
served from  sale,  or  dedicated  to  special  purposes,  or 
had  been  previously  transferred  to  others.  In  establish- 
ing any  of  these  particulars,  the  judgment  of  the  depart- 
ment upon  matters  properly  before  it  is  not  assailed,  nor 
is  the  regularity  of  its  proceedings  called  into  question; 
but  its  aadhority  to  act  ai  all  is  denied,  and  shown  never 
to  hcuoe  existed/' 

And  still  later,  in  Doolaai  v.  Carr,  125  TJ.  S.  618,  the 
same  court  again  says:  "A  patent  may  be  collaterally 
impeached  in  any  action,  and  its  operation  as  a  convey- 
ance defeated,  by  showing  that  the  department  had  no 
jurisdiction  to  dispose  of  the  lands,  .  •  •  •  or  that  tliey 
had  been  previously  transferred  to  others.*' 

In  view  of  these  recent  and  oft-repeated  decisions  of 
the  court  of  last  resort  to  which  the  question  can  be  car- 
ried, there  can  no  longer  be  a  doubt  about  the  right  of  the 
courts,  even  in  actions  of  ejectment^  when  the  parties 
present  rely,  as  in  this  case,  upon  a  patent  from  the 
United  States,  to  inquire  as  to  whether  or  not  the  de- 
scription given  in  the  patent  includes  land  which  the  gov- 
ernment or  its  officers  had  no  power  to  convey. 

This  being  so,  then,  when  the  patent  was  offered  in  this 
case,  the  plaintiff  bad  a  right  to  challenge  its  validity, 
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not  perhaps  as  to  everything  that  it  purported  to  convey, 
but  as  a  conveyance  of  a  particular  tract  for  the  recovery 
of  which  the  action  is  brought,  on  the  ground  that  that 
tract  was  not  embraced  within  the  lands  covered  by  the 
grant  which  the  patent  was  intended  to  evidence,  and 
was  not  on  land  which  the  government  or  its  officers  had 
the  power  to  make  valid  conveyance.  Being  so  challenged, 
it  is  found  and  conceded  that  the  land  lies,  not  on  or  near 
the  southern  boundary  of  the  four  leagues  for  which  the 
grant  is  confirmed, — ^the  only  boundary  which  the  minis- 
terial officers  of  the  government  were  required,  author- 
ized, or  empowered  to  establish, — but  midway  between 
the  northern  and  southern  extremities  of  said  four  leagues, 
and  near  to  but  outside  of  the  eastern  boundary  thereof, 
as  said  boundary  had  been  fixed  and  established  by  the 
laws  of  the  nation  making  the  grant,  and  found  and  con- 
firmed by  the  judicial  department  of  the  government  in 
its  decree  of  confirmation. 

Was  it  outside  of  that  boundary  t  It  is  found  and  at 
the  argument  admitted  to  be  below  ordinary  high-water 
mark,  in  a  navigable  arm  of  the  bay  of  San  Francisco 
If  so,  it  was  outside  the  boundary  line  of  die  grant, 
under  the  laws  of  the  country  by  which  the  grant  was 
made.  Under  the  laws  of  that  country,  these  lands 
below  ordinary  high-water  mark  constituted  the  beach, 
or  seashore,  and  "with  respect  to  the  ownership,  it  per- 
tains to  the  nation  which  is  mistress  of  the  country  of 
which  it  forms  a  part,  and,  with  respect  to  use^  to  all 
men."  (Leyes,  8,  p.  6,  tit.  28,  part  8.)  The  king  couW 
not  alienate  such  lands.  (See  New  Orleans  ▼.  United 
States,  10  Pet  726,  and  other  authorities  cited  by  Mr. 
Justice  Paterson.)  That  the  government  did  not  alien- 
ate them  is  established  by  the  decree  of  confirmation 
quoted  in  the  former  opinion,  by  which  decree  it  is 
expressly  declared  that  the  lands  so  granted,  and  of 
which  confirmation  is  decreed,  are  bounded  on  the 
'^orth  and  the  east  by  the  bay  of  San  Francisco,  and 
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on  the  west  by  the  Pacific  Ocean."  That  the  ministerial 
officers  of  the  government  were  bound  by  the  description 
given  in  that  decree,  so  far  as  the  decree  did  give  definite 
boundaries,  and  had  no  right  to  include  in  the  patent 
lands  outside  of  such  boimdaries,  is  abundantly  estab- 
lished by  the  authorities  cited  by  Justice  Paterson  in  his 
opinion. 

Again,  the  land  in  dispute  was  not  land  which  the 
government  had  the  power  to  grant  at  the  date  of  the 
filing  of  the  petition  for  confirmation.  Not  having  been 
granted  by  the  Mexican  government  before  the  conquest, 
it  remained  the  property  of  the  sovereign.  The  petition 
for  confirmation  was  not  filed  until  long  after  the  ad- 
mission of  California  into  the  Union.  Immediately 
upon  such  admission,  the  state,  by  virtue  of  her  sover- 
eignty, became  seised  of  the  land,  the  same  being  tide- 
land  of  the  bay  of  San  Francisco.  The  land  did  not, 
therefore,  belong  to  the  United  States,  and  even  Con- 
gress had  no  power  to  grant  it  to  another.  Quoad  this 
land,  the  patent  is  absolutely  void,  for  the  reason  given 
in  PoWs  Lessee  v.  Wendal,  9  Cranch,  87,  cited  on  behalf 
of  the  appellant;  the  government  in  whose  behalf  the 
patent  was  issued  had  no  title  to  the  thing  granted. 

It  is  claimed  on  behalf  of  appellant  that  the  doctrine 
of  siare  decisis  should  be  applied  to  this  case,  and  that 
when  so  applied,  the  question  here  involved  is  res  adjur 
dicata,  under  the  decision  of  this  court  in  People  v.  San 
Francisco,  76  Cal.  389.  We  do  not  think  so.  That  case 
was  decided  on  demurrer  to  a  complaint  which  admitted 
on  its  face  that  the  patent  was  in  "due  form  of  law" ;  was 
based  upon  a  survey  certified  to  have  been  made  in  strict 
conformity  with  instructions  of  the  commissioner  of  the 
general  land-office,  which  instructions  had  been  giv&i 
under  the  directions  of  the  Secretary  of  the  Interior ;  waa 
issued  under  the  great  seal  of  the  United  States,  and 
purported,  by  virtue  of  the  authority  of  said  decree  of 
confirmation,   and   in  gursuanoe   thereof,   tu   grant   and 
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convey  to  the  city  of  San  Francisco  the  land  embraced 
and  described  in  the  plat  and  suirey,  and  including  the 
premises  within  the  exterior  boundaries  thereof.  (See 
page  898.)  The  decree  itself  is  also  copied  in  full  into 
the  opinion  (see  page  392),  but  did  not  there,  as  here, 
appear  to  have  been  a  portion  of  the  patent  It  shows 
upon  its  face  that  the  grant  as  confirmed  was  bounded 
on  the  east  by  a  natural  boundary,  to  wit,  ordinary  high- 
VHxter  mark  of  the  bay  of  San  Francisco  (as  the  same  ex- 
isted at  the  date  of  llie  conquest  of  the  country,  namely, 
the  7th  of  July,  1846.)  This  decree  has  been  accepted 
and  become  final,  and  settles  the  question  for  this  and 
all  other  courts,  and  for  all  other  officers  and  tribunals, 
as  to  what  was  included  in  the  grant,  so  far  as  this  east- 
em  boundary  was  concerned.  But  the  court  on  demurrer 
was  bound  to  take,  as  true,  the  allegation  of  the  com- 
plaint, that  the  survey  was  made  and  patent  issued  %y 
virtue  of  the  authority  of  said  decree,  and  in  pursuance 
thereof,"  and  that  it  did  "grant  and  convey  to  the  city 
of  San  Francisco  the  tract  of  land"  embraced  and  de- 
scribed in  said  plat  and  survey,  and  "including  the  prem- 
ises within  the  exterior  boundaries  thereof."  Taking 
these  allegations  to  be  true,  the  bill  quia  timet,  affirmance 
of  the  judgment  which  had  been  rendered  for  defendant 
on  the  demurrer  necessarily  followed. 

But  it  is  insisted  that  the  case  did  not  go  off  upon  the 
proposition  that  these  allegations  must  be  taken  as  true, 
but  the  court  considered  and  determined  the  broad  ques- 
tion of  the  conclusiveness  of  the  patent,  as  the  same  is 
here  and  now  presented.  This  seems  to  have  been  the 
course  pursued  by  the  court,  and  it  furnishes  the  strong- 
est possible  argument  for  refusing  to  accept  the  opinion 
then  given  as  conclusive  of  the  case  at  bar,  for  it  was  one 
not  necessary  to  the  decision  of  the  case. 

But  disregarding  that  point,  the  court  was  not  then 
convincing  in  its  reasoning,  or  happy  in  its  selection  of 
authorities   in    support   thereof.      Neither   of   the   thref 
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recent  decisions  of  the  supreme  court  of  the  United  Statea 
cited  above,  and  referred  to  in  the  opinion  of  Mr,  Justice 
Paterson,  were  cited  by  counsel  or  referred  to  by  the 
court  It  is  hardly  possible  that  the  conclusion  of  the 
court  in  People  v.  San  Francisco,  76  Cal.  889,  as  to  the 
conclusiveness  of  the  patent  as  a  conveyance  of  land 
below  ordinary  high-water  mark,  could  have  ever  been 
reached  if  the  attention  of  the  court  had  been  called  to 
the  cases  of  Smelting  Gompan/g  v.  Kemp,  104  U.  S-  641 ; 
Wright  v,  Roseberry,  121  U.  S.  619 ;  and  Doolan  v.  Carr, 
126  U.  S.  618.  In  fact,  the  two  later  cases  were  decided 
after  the  briefs  were  filed  in  People  v.  Seen  Francisco,  76 
Cal.  389. 

One  of  the  cases  upon  which  the  court  rests  it  conclu- 
sion in  People  v.  San  Francisco,  76  Cal.  889,  is  that  of 
Cassidy  v.  Garr,  48  CaL  339.  In  that  case  the  claimant 
held  under  a  Mexican  grant,  held  to  be  a  perfect  grant 
It  was  confirmed  to  the  extent  of  two  leagues,  and  no 
more,  although  he  claimed  to  have  received  juridical 
possession  of  a  larger  quantity.  He  took  no  appeal  In 
due  time  his  two  leagues  were  surveyed  off,  the  survey 
approved,  and  patent  issued.  He  accepted  the  patent, 
and  then  the  question  in  the  action  was,  whether  he  could 
still  claim  title  to  lands  not  included  within  the  survey 
given  in  the  patent,  but  claimed  to  have  been  included 
within  the  limits  of  his  original  juridical  possession.  The 
court  held,  that,  having  accepted  the  patent,  he  was  es- 
topped from  claiming  lands  outside  the  boundaries  of 
the  description  therein  given.  The  question  was  so  dif- 
ferent from  the  one  here  involved  that  we  are  unable  to 
see  how  the  decision  constitutes  any  authority  upon  this 
question  whatever. 

In  Moore  v.  WUJeinson,  18  CaL  487,  another  of  lie 
cases  relied  upon  in  support  of  that  opinion,  the  grant 
was  for  merely  four  square  leagues,  but  within  a  tract 
almost  without  limit  as  to  extent  or  a  western  boundary, 
and  the  order  was  that  ''the  judge  who  may  give  posses- 
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sion  will  cause  the  same  to  be  measured  according  to  the 
ordinance^  leaving  the  remainder,  which  may  result  to 
the  nation  for  its  proper  uses."  Upon  confirmation, 
approved  survey,  and  patent,  the  same  being  for  four 
leagues  and  no  more,  the  question  was,  whether  persons 
without  title,  but  claiming  to  have  settled  within  the 
exterior  boundaries  of  the  tract  from  which  the  four 
leagues  was  to  be  taken  prior  to  the  confirmation  and 
survey,  and  to  have  filed  declaratory  statements  as  pre- 
emptors,  could  attack  the  patent  on  the  ground  that  the 
patented  lines  did  not  conform  to  the  juridical  pos- 
session. The  court  held  that  in  such  a  case  they  could 
not;  that  the  patent  was  conclusive  of  the  validity  of  the 
grants  of  its  confirmation,  of  the  survey,  and  its  conform- 
ity with  the  confirmation,  and  of  the  relinquishment  to 
the  patentee  of  all  the  interest  of  the  United  States  in 
the  land  patented.  It  could  hardly  have  held  otherwise, 
for  the  survey  was  within  the  natural  exterior  boundaries 
named  in  the  grant,  of  which,  as  in  this  case,  natural 
exterior  boundaries  were  given  on  three  sides ;  and  within 
those  natural  exterior  boundaries  no  valid  pre-emption 
claim  could  be  made  until  survey  and  segregation  of  the 
grant  But  the  case  is  in  no  sense  parallel  to  the  one  at 
bar,  or  the  one  in  support  of  which  it  is  cited. 

ChipUy  V.  Faaris,  46  CaL  539,  is  another  of  the  cases 
cited  in  support  of  that  decision.  It  like  that  of  Cassidy 
▼.  Caarr,  was  a  case  where  the  grantee,  having  received 
and  accepted  his  patent,  was  seeking  to  claim  lands  ex- 
cluded from  the  patent  It  was  not  authority  for  the 
case  in  which  it  was  cited,  and  is  not  in  this. 

Teschemacher  v.  Thompson,  18  Cal.  11,  79  Am.  Dec. 
151,  is  also  cited  and  relied  upon  as  authority  to  the  con- 
clusiveness of  the  patent,  and  also  that  the  Mexican  gov- 
ernment had  power  and  authority  to  make  grants  of  these 
lands.  As  we  read  that  case,  it  does  not  support  either  of 
these  propositions.     The  lands  in  controversy  there  were 

not  within  the  boundaries  of  or  near  any  pueblo  or  other 
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probable  seat  of  oommeice ;  tlie  great  body  of  the  land  in 
controversy  was  not  below  ordinary  hi^-water  mark,  but 
salt  marsh, — ^lands  above  ordinary  and  below  extraor- 
dinary high-water  mark.  Incidentally  it  was  claimed, 
and  iJie  supreme  court  held^  that  in  that  case  the  boun- 
dary of  the  Mexican  grant  ran  to  ordinary  low-water 
mark,  and  that  the  seashore  having  been  granted  by  the 
Mexican  government  at  that  point,  the  state  took  in  sub- 
ordination to  the  grant>  and  that  her  rights  were  post^ 
poned  to,  and  must  abide  the  event  of,  the  action  of  the 
general  government  in  the  settlement  of  that  private  land 
grant,  and  that  the  patent  was  conclusive  of  the  fact  thai 
the  land  had  so  been  granted  by  the  former  government 
In  that  case,  also,  the  survey  was  one  approved  by  the 
judicial  department  of  the  government.  Here  the  gov- 
ernment, through  its  judicial  department,  has  determined 
that  the  lands  below  ordinary  high-water  mark  were  not 
included  in  the  grant,  and  directed  that  the  survey  be 
made  accordingly.  ITot  being  so  included,  and  the  court 
having  so  decreed,  it  follows  that  the  rights  of  the  state 
were  not  subordinate  to,  or  postponed  to  the  settlement 
of,  the  grant  to  the  pueblo. 

The  same  may  be  said  of  Ward  v.  Mvlford,  82  Oal. 
366,  also  cited  in  support  of  that  decision  It  was  al- 
most on  all  fours  with  Teschemacher  v.  Thompson,  and 
was  decided  on  the  authorily  of  that  case.  In  that  case, 
as  in  the  other,  both  the  grant  and  the  survey  thereof 
had  been  confirmed  by  the  judicial  department  of  the 
government,  and  included  the  salt  marsh.  The  court 
properly  held  that  where  the  Mexican  government  had, 
before  the  conquest,  granted  those  lands,  the  rights  ao- 
quired  by  California  by  virtue  of  her  sovereignty  wen? 
subordinate  to  the  grants  so  made.  There  is  nothing  in 
the  conclusion  reached  now,  or  on  the  former  hearing  of 
this  case  in  Bank,  in  conflict  with  these  authorities. 
The  difference  is  found  in  the  facts.  There  it  was  ad- 
judged in  and  by  the  decree  of  confirmation  that  the 
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lands  in  dispute  had  been  granted  by  the  Mexican  gov- 
ernment before  the  conquest;  here  it  has  been  adjudged 
and  determined  in  and  by  the  decree  of  confirmation  that 
I  hey  had  not  been  so  granted.  The  adjudication  in  both 
cases  is  final. 

The  only  remaining  case  cited  in  support  of  the  opin- 
ion in  People  v.  8aai  Francisco  is  that  of  Leese  v.  Clark, 
18  Cal.  574,  and  20  CaL  426.  All  that  was  decided  in 
that  case  bearing  upon  the  case  at  bar  was,  that  "the  de- 
fendants, taking  whatever  interest  they  possess  in  subor 
dination  to  the  future  action  of  the  government  .  .  .  .  ii> 
determining  the  location  of  the  older  grant,  are  in  no 
position  to  question  these  proceedings";  and  that  "the 
term  'third  persons'  refers  not  to  all  persons  other  than 
the  United  States  and  the  claimants,  but  to  those  hold- 
ing independnt  titles  arising  previous  to  the  acquisition 
of  the  country."  Both  of  these  propositions  may  be  ac- 
cepted as  true,  but  they  do  not  militate  against  the  vie^x 
we  have  taken  of  this  case.  The  plaintiffs  in  this  case, 
it  is  true,  do  not  claim  by  virtue  of  an  older  grant  from 
the  Mexican  government  What  they  claim  is,  that  the 
locus  in  quo  was  never  granted,  and  under  its  lavTS  could 
not  have  been  granted,  by  the  ministerial  oflScers  of  the 
government  of  Mexico;  tiiat  this  fact  is  established,  not 
only  by  reference  to  the  laws  of  Mexico,  but  also  by  the 
final  adjudication  of  the  courts  of  the  United  States  in 
and  by  the  decree  of  confirmation  of  the  grant  which  was 
made;  that  not  having  been  granted,  it  remained,  at  the 
date  of  the  conquest,  the  property  of  the  nation,  and 
passed  as  such  to  the  United  States;  that  the  United 
States  having  made  no  grant  thereof,  upon  the  admis- 
sion of  California  into  the  Union,  September  9,  1860, 
it  became  the  property  of  the  state  by  virtue  of  her  sov- 
ereignty, and  the  United  States  could  not  thereafter 
make  a  valid  grant  thereof.  The  state  did  not  take  in 
subordination  to  the  older  grant,  and  her  rights  were 
not  postponed  until  the  settlement  of  the  rights  of  the 
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older  grantee,  for  there  was  no  older  grant  in  any  man- 
ner affecting  the  property;  none  which  included  it  even 
within  its  exterior  boundaries.  And  on  all  the  author- 
ities this  conclusion  seems  to  be  correct. 

Teschemacher  v.  Thompson  and  Wcurd  v.  Mtdford  may 
be  accepted  as  authority  for  the  proposition  that  the  Mexi- 
can government  could,  and  sometimes  did,  make  grants 
covering  the  salt  marsh  lying  between  the  high  lands 
and  the  seashore, — the  lands  between  the  hi^-water  mark 
of  extraordinary  tides  at  the  full  of  the  moon,  or  spring- 
tides, and  the  ordinary  high-water  mark  of  the  tides  in 
their  daily  ebb  and  flow;  and  even  sometimes  extended 
the  grant  below  ordinary  high-water  mark;  but  that  fact 
does  not  prove  that  she  could  or  ever  did  make  grants  of 
lands  lying  on  the  seashore,  below  the  ordinary  high-water 
mark  of  the  daily  ebb  and  flow  of  the  tides;  within  the 
boundaries  of  a  pueblo.  In  People  v.  San  Frwncisco  the 
court  says:  "No  authority  has  been  cited  in  support  of 
the  statement  that,  by  the  law  of  Mexico,  tide-lands  could 
not  be  included  within  pueblo  lands,"  That  may  have 
been  true,  but  the  court  failed  to  mark  the  distinction 
between  "tide-lands"  and  "seashore";  between  lands 
made  productive  by  the  occasional  overflow  of  the 
tides,  and  lands  made  barren  by  the  regular  and 
daily  overflow  thereof.  Of  the  one  it  had  before  it 
two  examples  of  the  fact,  established  by  decree  of  the 
federal  courts,  that  the  Mexican  government  could  and 
sometimes  did  grant  them;  of  the  other,  no  example  has 
ever  been  furnished  where  the  government  made  such  a 
grant  within  a  pueblo.  That  it  did  not  make  a  grant  of 
such  lands  in  this  case  is  attested  by  the  decree  of  confir- 
mation. In  support  of  the  proposition  that  a  pueblo  could 
not  own  land  below  ordinary  high-water  mark,  the  court 
was  then  cited  to,  and  we  again  cite,  Dwinelle's  Colonial 
History  of  San  Francisco,  addend.  42;  Wheeler's  Land 
Titles  of  San  Francisco,  13;  Civ.  Code  of  Mexico,,  art 
802 ;  Domat,  b.  7,  tit  8,  sec.  1,  art  1 ;  Hall's  Mexican  Law, 
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see.  1466;  New  Orleans  v.  Undied  States,  10  Pet 
Mayor  v.  Meizinger,  1  Mart  297 ;  Milne  v.  Oirodeau,  12 
La.  324. 

There  being  no  grant  to  which,  the  rights  of  the  state 
were  subordinate,  and  to  the  settlement  of  which  the 
rights  of  the  state  were  postponed,  she  became  vestod 
with  the  title  immediately  upon  her  admission  into  the 
Union.  Thereafter  there  was  no  power  in  the  govern- 
ment of  the  United  States  to  make  a  grant  of  the 
land,  and  the  act  of  its  ministerial  officers  in  including 
it  within  the  survey  and  patent  of  a  grant  theretofore 
made  was  in  excess  of  their  jurisdiction,  in  violation  of 
the  decree  of  confirmation,  and  void.  The  patent,  so 
far  as  these  lands  were  concerned,  was  in  effect  but  the 
execution  of  the  decree  of  confimation.  (United  States 
V.  Minor,  114  U.  S.  342.)  "When  a  decree  gives  the 
boundaries  of  a  tract  to  which  the  claim  is  confirmed 
with  precision,  and  has  become  final,  it  is  conclusive  not 
only  on  the  question  of  title,  but  also  as  to  the  bounda- 
ries which  it  specifies."  (United  States  v.  Hcmcoch,  133 
IT.  S.  196.)  And  it  was  the  duty  of  the  surveyor  in  mak- 
ing survey  of  the  claim  finally  confirmed  to  "follow  the 
decree  of  confirmation  as  closely  as  practicable,  whenever 
[and  wherever]  such  decree  designates  the  specific  bound- 
aries of  the  clainoL."  (Umted  States  v.  Hancock,  138  U. 
S.  196 ;  sec  7  of  the  Act  of  Congress  of  July  1,  1864;  13 
Stats.  334.) 

Surely  if  a  ministerial  officer,  in  executing  a  decree 
which  fixes  specific  boundaries,  includes  land  excluded  by 
the  decree  from  those  boundaries,  his  act  can  have  no 
force  or  validity  as  a  conveyance,  and  especially  so  if  the 
party  executing  the  conveyance  has  no  titile. 

As  in  Jones  v.  Martin,  13  Saw.  317,  so  here,  tibe 
meander  line  down  the  coast  was  necessary  for  the  pur- 
pose of  ascertaining  quantity;  'Tbut  when  done,  it  was 
the  shore  line  as  fixed  by  nature  and  shown  upon  the 
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ground,  and  not  the  meander  line  as  run  by  the  surveyor, 
that  determined  the  boundary  of  the  grant" 

But  there  is  still  another  aspect  in  which  this  case  may 
be  viewed.  We  have  spoken  of  the  rights  of  this  pueblo 
as  a  pre-eixisting  titla 

That  pre-existing  title  was  never  a  fee  under  the  Mex- 
ican law.  A  grant  to  a  pueblo  was  not  ^^a  private  land 
grant"  in  the  sense  which  took  title  out  of  the  state.  It 
was  the  mere  vesting  in  the  pueblo,  a  political  subdi- 
vision of  the  state,  of  the  iise  of  the  land  in  trust  for  the 
benefit  of  the  inhabitants  thereof,  and  with  power,  as 
the  representative  of  the  state,  to  make  grants  whidi 
should  vest  title  in  private  ownership  of  solares,  or  house- 
lots,  and  suertes,  or  sowing^lots,  to  settlers ;  the  remainder 
to  remain  vacant,  to  the  end  that  gifts  thereof  might  be 
made  to  new  settlers.  These  grants,  as  they  are  gener- 
ally called,  did  not  deprive  the  state  itself  of  the  right, 
at  any  subsequent  period,  of  making  what  are  technically 
denominated  "private  land  grants,"  vesting  title  in 
natural  persons,  of  any  portion  of  the  lands  lying  within 
the  four  leagues  of  the  pueblo  which  had  not  already 
passed  into  private  ownership;  and  this  power  on  the 
part  of  the  state  waa  not  unfrequently  us^i.  It  was 
notably  so  used,  in  several  instances,  within  the  pueblo 
of  San  Francisco,  and  the  grants  so  made  by  the  state 
within  the  pueblo  have  been  recognized  and  confirmed. 
And  as  hereinbefore  shown,  the  power  of  the  pueblo  to 
make  grants  that  should  vest  title  in  private  ownership, 
unlike  that  of  the  state,  did  not  extend  to  that  of  making 
grants  upon  the  seashore.  The  fee  of  all  the  land  which 
had  not  passed  into  private  ownership  remained  always 
in  the  govomment,  and  that  upon  the  seashore  was  un- 
encumbered by  the  trust  or  power  conferred  upon  the 
pueblo.  The  result  was,  that  upon  the  conquest,  all  the 
property  upon  this  peninsula  which  had  not  already 
passed  into  private  ownership  became  part  of  the  public 
domain  of  the  United  States,  and  subject  to  the  satuo 
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laws  as  affected  otiier  portions  of  the  public  domain. 
But  in  executing  or  carrying  out  the  provisions  of  the 
treaty  of  Guadalupe  Hidalgo,  oxur  government^  adding 
the  features  of  our  own  town-«ite  laws,  saw  fit  to  vest  in 
the  successor  of  the  pueblo  the  fee  of  that  over  which 
before  the  pueblo  had  exercised  power  only  as  the  agent 
of  the  sovereign.  The  land  thus  became  subject  to  the 
combined  trusts,  created  by  the  Mexican  law  relating  to 
pueblos,  and  the  American  law  relating  to  town  sites. 
In  this  sense,  and  this  only,  the  patent  from  the  United 
States  became  a  grants  but  as  such  it  could  convey  noth- 
ing which  had  at  the  conquest  become  a  part  of  the 
public  domain,  unencumbered  with  the  trust  resting  in 
the  pueblo,  and  being  so  a  portion  of  the  public  domain, 
unaffected  as  aforesaid,  had  by  the  laws  of  the  United 
States  passed  out  of  the  federal  government  before  the 
making  of  the  patent 

It  is  claimed  on  behalf  of  appellant  that  quamiUy  was 
the  controlling  element  in  the  decree  of  confirmation. 
It  is  enough  to  say  that  while  quantity  was  required,  and 
the  claimant  was  entitled  to  quantity,  it  was  no  more 
controlling  than  the  natural  boundaries  on  the  north, 
east^  and  west  fixed  by  the  decree,  and  the  decree  itself 
gave  leave  to  go  south  for  quantity.  But  it  did  not  give 
leave  to  go  north,  east,  or  west  for  quantity,  even  if  the 
government  had  possessed  lands  of  its  own  in  those 
directions,  which  it  had  power  to  appropriate  to  make  up 
quantity. 

In  view  of  \7hat  was  said  in  the  former  opinion,  which 
this  is  not  intended  either  to  supersede  or  modify,  but 
merely  to  supplement,  it  does  not  seem  necessary  to  fur- 
ther extend  this  discussion.  After  a  careful  review  of 
all  the  authorities  cited  and  arguments  made,  we  still 
adhere  to  the  conclusion  reached  in  said  former  opinion 
in  Bank,  that  the  judgment  of  the  court  below  must  be 
affirmed. 

80  ordered. 
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Shabpstsin^  J.f  and  Patbbson,  J.,  ocmcurred. 

Thobnton,  J.,  ooncnrring. — ^In  whatever  point  of  view 
this  case  may  be  regarded,  I  am  of  opinion  that  the  evi- 
dence was  admdssible  to  show  that  the  land  in  contro- 
versy was  situated  below  the  o(rdinary  high-water  mark 
of  the  bay  of  San  Francisco^  as  it  existed  on  the  seventh 
day  of  July,  1846. 

Whatever  the  right  of  the  pueblo  was  to  the  land,  for 
which  confirmation  was  sought  by  the  city  of  San  Fran- 
cisco,  it  was  never  held  to  extend  below  the  ordinary 
high-water  mark  of  the  bay.  It  was  so  adjudged  by  the 
decree  of  confirmation  entecred  in  May,  1865.  The  act 
of  Congress  of  March  8,  1865,  ratified  the  decree  as  it 
was  made  and  entered. 

If  there  was  no  judicial  determination  binding  on  the 
state  fixing  a  different  boundary  from  that  of  high-water 
mark  as  determined  by  the  decree,  the  evidence  above 
referred  to,  in  my  judgment,  was  clearly  admissible.  As 
the  decree  adjudges  to  the  city  nothing  beyond  high- 
water  mark,  evidence  was  admissible  to  locate  this  line 
so  as  to  show  that  the  land  sued  for  was  outside  of  that 
line. 

In  my  opinion,  the  patent  which  sets  forth  the  decree 
shows  no  different  determination  as  to  this  Une  from 
that  set  forth  in  the  decree  itself.  The  patent  shows  the 
only  other  determination  insisted  on;  and  this,  when 
rightly  construed,  does  not  vary  from  the  decree.  To 
rightly  construe  the  patent,  the  whole  of  it  must  be  taken 
into  view;  and  regarding  all  its  parts,  high-water  mark 
should  be  held  to  be  the  controlling  call,  to  whidi  course 
and  distance  must  yield.  The  patent  is  but  the  execu- 
tion of  the  decree.  (Umted  States  v.  Minor,  114  U.  S. 
241,  242.)  The  survey  and  the  patent  are  made  to 
carry  out  its  provisions.  The  maxim  that  public  officers 
are  presimied  to  do  their  duty  comes  in  aid  of  the  view 
that  the  line  of  high-water  mark  is  the  controlling  calL 
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The  officers  who  made  the  8ur\'ey  and  issued  the  patent 
shonld  not  be  presumed  to  have  gone  beyond  the  decree 
which  they  were  to  carry  ont^  if  it  can  be  justly  held  that 
their  acts  show  that  they  are  consistent  with  its  require- 
ments. (See  More  v.  Massmi,  37  CaL  432-436,  and 
Jones  V.  Maaiin,  13  Saw.  317.) 

I  adhere  to  my  concurrence  in  the  opinion  of  Justice 
Paterson,  delivered  on  the  previous  hearing  of  this  case^ 
and  will  add,  that  I  perceive  nothing  in  the  opinion  of 
Justice  Fox  inconsistent  wSth  the  opinion  of  Justice 
Paterson.  With  these  vieiws,  I  must  hold  that  the  judg- 
ment should  be  affirmed. 

MoFabland,  J.,  dissenting. — ^I  dissent  I  could  not 
express  my  views  of  the  question  involved  in  an  original 
opinion  as  satisfactorily  to  myself,  and  oertainly  not  as 
satisfactorily  to  others,  as  they  are  expressed  in  the  delib- 
erate opinion  of  this  court  delivered  by  Mr.  Justice  Mo- 
KhiBtry  in  the  recent  case  of  People  v.  San  Francisco,  75 
GaL  338.  The  reasoning  of  that  opinion,  and  the  author- 
ities therein  cited,  are,  to  my  minJ^  unanswerable  and 
conclusive.  It  is  said  that  in  that  opinion  the  court  was 
not  happy  in  its  selection  of  authorities,  and  that  it  ought 
to  have  been  controlled  by  Doolaru  v.  Carr,  125  XJ.  S.  618 ; 
Wright  v.  Roseherry,  121  TJ.  S.  488,  and  Smelting  Co. 
V.  Kemp,  104  U.  S.  641.  But  it  happens  that  all  the  au- 
thorities cited  in  People  v.  Saai  Francisco  dealt  with  the 
very  matters  in/volved  in  this  case, — ^that  is,  with  rights 
claimed  under  Mexican  grants,  with  the  conclusiveness 
of  United  States  surveys  and  patents  in  such  oases,  and 
with  powers  exercised  under  the  act  of  March  3,  1851, 
and  subsequent  acts,  to  ascertain  and  settle  such  claims 
in  the  state  of  California.  On  the  other  hand,  Doolan  v. 
Carr  merely  decides  that  the  United  States  land  depart- 
ment has  no  power  to  issue  a  patent  to  a  railroad  com- 
pany for  land  as  "public  land"  which  lies  within  a  Mex- 
ican grant      Wright  y.  Roseherry  merely  decides  that 
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when  land  has  been  segregated  and  identified  as  swamp- 
land, a  United  States  patent  issued  for  it  afterward  is 
woithless;  and  aa  to  Smelting  Company  v.  Kemp,  it 
merely  holds  that  a  patent  to  a  mining  claim  cannot  be  at- 
tacked collaterally  in  a  court  of  law.  I  cannot  possibly 
see  how  any  of  these  cases  have  any  bearing  whatever  on 
the  power  of  the  United  States  government  under  the 
treaty  with  the  Mexican  government  to  determine  the 
rights  of  land  claimants  under  the  latter  government  by 
any  methods,  and  through  any  tribunals  which  she  may 
choose  to  adopt  for  that  purpose.  As  to  any  rights 
which  the  state  of  California  had  at  the  time  of  that 
fcreaty,  it  is  sufficient  to  say  that  she  had  not  then  been 
bom. 

Moreover,  the  case  of  People  v.  San  Francisco  was  de- 
cided after  the  fullest  argument  and  consideration,  having 
been  heard  twice,  and  as  it  ostablished  a  rule  of  property, 
it  is  a  case  to  which,  in  my  judgnieait,  the  rule  of  stare 
decisis  should  be  strictly  applied.  I  think,  therefoore, 
that  the  judgment  in  the  case  at  bar  should  be  reversed. 

Beatty,  C.  J.,  and  Works,  J.,  concurred  in  the  dis- 
senting opinion  of  Justice  McFarland. 

The  following  is  the  opinion  above  referred  to,  de 
livered  upon  the  first  hearing  in  Bank  on  the  2d  of 
January,  1890: — 

Pateeson,  J. — This  is  an  action  of  ejectment  to  re- 
cover a  block  of  lan,d  lying  below  ordinary  high  tide  in 
the  city  and  county  of  San  Francisco,  and  being  a  por- 
tion of  that  part  of  San  Francisco  known  as  "Mission 
Creek  lands."  The  defendant  claims  under  a  patent  of 
the  United  States  to  the  city,  issued  June  20,  1884,  in 
satisfaction  of  a  pueblo  grant  of  four  square  leagues, 
which  was  confirmed  by  the  decree  of  the  United  States 
circuit  court,  May  18,  1865.  The  tract  confirmed  by 
this  decree  is  described  as  "a  tanust  situated  within  the 
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county  of  San  Francisco,  and  embracing  so  much  of  the 
extreme  upper  portion  of  the  peninsula  above  ordinary 
high-water  mark  (as  the  same  existed  at  the  date  of  the 
conquest  of  the  country,  viz.,  7th  of  July,  1846),  on 
which  the  city  of  San  Francisco  is  situated,  as  will  oon- 
taini  an  area  of  four  square  leagues;  said  tract  being 
bounded  on  the  north  and  east  by  the  bay  of  San  Fran- 
cisco, on  the  west  by  the  Pacific  Ocean,  and  on  the  south 
by  a  due  east  and  west  line  drawn  so  as  to  include  the 
area  aforesaid," — subject,  however,  to  certain  deductions 
for  lands  previously  reserved  or  dedicated  to  public  use 
by  the  United  States.  Under  the  decree  referred  to^  a 
survey  was  made,  and  on  August  13,  1868,  was  approved 
by  the  United  States  surveyor-general  for  the  state  of 
California,  which  fixed  the  southern  boundary  of  the 
land  by  following  the  high-water  mark;  thus  excluding 
the  lands  of  Mission  Creek,  of  which  the  land  in  suit  is 
a  part  Subsequently,  in  1884,  the  Secretary  of  the  In- 
terior caused  another  survey  to  be  made,  one  line  of 
which  ran  directly  across  the  mouth  of  Mission  Creek; 
thus  including  the  lands  of  Mission  Creek  as  a  part  of 
the  grant  to  the  city.  The  patent  to  the  city  recites  the 
decree  confirming  the  grant.  Plaintiffs'  claim  of  title  is 
based  upon  a  deed  from  the  tide-land  commissioner  t^; 
Ellis,  dated  November  24,  1875,  and  subsequent  convey- 
ances to  them*  They  contend  that  the  state,  upon  it^ 
admission  into  the  Union,  by  virtue  of  its  sovereignty, 
became  seised  of  the  land,  it  being  tide-land.  This 
right  of  the  state,  they  claim,  is  recognized  by  the  decreo 
confirming  the  grant  to  the  city.  It  is  claimed  that  the 
patent  is  bound  to  follow  the  decree  in  fixing  the  boun- 
dary at  high-water  mark,  and  that  so  much  of  the  patent 
as  attempts  to  convey  lands  below  high-water  mark  is 
void  because  in  excess  of  the  authority  of  the  oflScials 
issuing  the  patent. 

Appellant  contends  that  a  party  in  an  ejectment  suit 
cannot  question  the  validity  of  a    Ignited   States  patent 
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for  land  upon  the  ground  that  it  does  not  follow  the  de- 
cree confirming  the  grant;   that  the   patent  from   fixe 
United  States  government  to  the  city  and  county  of  San 
Francisco  for  the  pueblo  lands  eanfirmed  to  it  under  the 
acts  of  CongreBS  of  March  3,  1861,  and  of  July  1,  1864, 
by  the  decree  of  the  United  States  circuit  court^  which 
patent  conforms  in  its  description  of  the  lands  granted 
to  the  final  survey,  made^  as  provided  in  the  latter  act^ 
in  accordance  with  the  instructions  of  the  commissioner 
of   the  general  land   office,   is  conclusive   evidence^    as 
against  the  state  of  California  and  its  grantees,  of  the 
right  of  the  city  and  county  to  all  the  lands  embraced 
within  the  exterior  limits  of  the  survey,  including  tide- 
lands  lying  below  the  line  of  ordinary  high  tide.     It  is 
said  that  the  question  is  no  longer  aoi  open  one  in  this 
state.     The  case  of  People  v.  San  Francisco,  76  Cal.  388, 
is  cited  and  relied  on  in  support  of  this  contention.     It 
did  not  appear  in  People  v.  San  Francisco,  75  CaL  388, 
whether  the  decree  of  confirmation  was  made  a  part  of 
the  patent     In  this  case  it  is  shown  that  the  patent  con^ 
tains  full  recitals  of  the  decree,  and  shows  upon  its  face 
that  the  tract  confirmed  embraced  ^^so  much  of  the  ex- 
treme upper  portion   of  the  peninsula   above  ordinary 
high-water  mark  (as  the  same  existed  at  the  date  of  the 
conquest  of  the  country,  viz.,  7th  of  July,  1846),   on 
which  the  city  of  San  Francisco  is  situated,  as  will  con- 
tain an  area  of  four  square  leagues,"  etc.     It  shows  that 
three  sides  of  the  tract  are  bounded  by  natural  monu- 
ments, namely,   ^'on  the  north  an4  esat  by  the  bay  of 
San  Francisco,  on  the  west  by  the  Pacific  Ocean,  and  on 
the  south  by  a  due  east  and  west  line  drawn  so  as  to  in- 
clude the  area  aforesaid."     If  it  be  conceded,  however, 
that  the  decision  referred  to  covers  the  questions  involved 
as  fully  as  is  claimed  by  the  appellant,  we  feel  satisfiea 
that  the  supreme  court  of  the  United  States  would  not 
follow  it  in  this  case  or  any  other,  involving  th»  same 
questions,  which  might  go  to  that  court  on  a  wiut  ot 
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earror.  "It  has  always  been  the  practice  here  to  adopt 
that  view  of  a  legal  question  which  has  been  taken  by 
the  supreme  court  of  the  United  States,  when  the  ques- 
tion is  within  the  brai^  of  the  jurisdiction  of  that  court 
which  may  be  exercised  by  writ  of  error  to  this  court" 
As  the  question  is  a  federal  question,  it  ils  one  which 
will  be  decided  ultimately  by  the  supreme  court  of  the 
United  States.     (Belcher  v.  Chambers,  53  CaL  636.) 

The  question  involved  in  this  case  is,  whether  the  offi- 
cers of  the  land  department  had  power  to  patent  land 
outside  of  the  natural  boundaries  given  in  the  decree  of 
confirmation.  If  the  land  department  had  no  jurisdic- 
tion to  act,  if  any  portion  fo  the  land  described  in  the 
patent  was  not  a  part  of  the  public  domain,  or  if  there 
was  no  legislation  authorizing  its  conveyance  by  the  land 
department,  then,  undett"  the  decisions  of  the  United 
States  supreme  court  in  DooUm  v.  Carr,  125  U.  S.  618, 
and  other  cases  therein  cited,  the  patent  is  inoperative 
to  pass  the  title ;  and  objection  can  be  taken  to  it  on  these 
grounds  at  any  time,  and  in  any  form  of  action. 

Upon  her  admission  into  the  Union,  the  state  of  Cali- 
fornia became  the  owner,  by  virtue  of  her  sovereignty, 
of  all  tide-water  lands  within  her  borders  lying  below 
high-water  mark,  except  such  as  had  been  disposed  of 
by  the  Mexican  government  prior  to  the  treaty  of  Guada- 
lupe Hidalgo.  The  territory  acquired  from  Mexico  was 
by  the  express  terms  of  that  treaty  taken  by  the  United 
States  subject  to  the  trust  of  protecting  all  legal  and 
equitable  interests  of  prior  grantees  unider  the  former 
sovereign.  The  state,  of  course,  could  not  take  more 
than  the  United  States  received;  and  the  claim  of  the 
state,  by  virtue  of  her  admission  and  her  sovereignty, 
was  subordinate  to  such  prior  equities,  and  subject 
to  the  power  of  the  federal  govemmeivt  to  confirm 
prior  Mexican  grants,  and  to  locate  grants  of  specific 
quantities  of  land  within  the  eixterior  boundaries  of 
larger   tracts.      {Lua   v.    Haggin,    69    Cal.    255.)     The 


Digitized  by 


Google 


478       United  Land  Association  v.  Knight.   [85  Cal. 

United  States  govemment  has  exercised  the  power 
vested  in  it,  and  has,  through  its  courts  and  the  officers 
of  its  land  deipartinent,  attempted  to  define  the  bountla- 
ries  of  the  four  leagues  of  land  to  which  the  city  of  San 
Francisco,  as  successor  in  interest  of  the  pueblo  of  San 
Francisco,  a  Mexican  citizen,  was  entitled.  The  court, 
having  jurisdiction  to  hear  and  determine  the  right  of 
this  claimant,  finally  confirmed  its  claim  to  four  square 
leagues  of  land  in  the  extre&ne  end  of  the  peninsula, 
giving,  as  the  boundaries  thereof,  on  the  west,  the  north, 
and  the  east,  the  natural  lines  of  high-water  mark,  leav- 
ing tha  southern  boundary  to  be  fixed  by  the  surveyor 
on  such  a  line  as  would  include^  between  it  and  the  high- 
water  lines  north  of  it^  said  four  square  leagues  of  land. 
TbiSj  it  seems,  the  surveyor  did  not  do;  but,  ignoring 
the  natural  boundaries  fixeid  by  the  court  in  its  decree 
for  the  west,  north,  and  east,  ran  his  line  below  the  liiie 
of  high  tide,  and  across  the  mouth  of  Mission  Creek, 
and  included  within  his  description  the  lands  described 
in  the  complaint^ — Elands  of  the  state  not  included  within 
the  decree  of  confirmation.  Following  the  survey,  the 
patent  describes  the  land  by  metes  and  bounds. 

The  govemment  of  the  United  States  is  in  duty  bound 
to  carry  into  effect  the  stipulations  contained  in  the 
treaty  of  Guadalupe  Hidalgo;  but  the  power  to  do  so 
must  be  exercised  in  the  maimer  provided  by  Congress; 
and  it  would  seem  that  when  Congress  vested  in  the  fed- 
eral courts  the  power  to  determine  the  rights  of  Mexican 
claimants,  and  provided  (section  7)  that  in  making  the 
survey  the  surveyor-general  shoidd  "follow  the  decree 
of  confirmation  as  closely  as  practicable,  whenever  such 
decree  designates  the  specific  boundaries,"  and  that  "it 
shall  be  the  duty  of  the  commissioner  of  the  general 
land-office  to  require  a  substantial  compliance  with  the 
directions  of  the  section  before  approving  any  survev 
and  plat  forwarded  to  him,"  that  the  officers  of  the  land 
department  are,  as  to  such  lands,  merely  auxiliary  to  the 
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courts  with  special  and  limited  jurisdiction  to  carry  out 
its  decrees.  Section  13  of  the  act  of  1851  (9  U.  S.  Stats. 
631)  provides  that  ^'the  patent  shall  issue  to  the  claim- 
ant upon  his  presenting  to  the  general  land-officef  an 
authentic  certificate  of  confirmation,  and  a  plat  or  sur- 
vey of  said  land,  duly  ceq^fied  and  approved  by  the  sur- 
veyoi>general,  whose  duty  it  shall  be  to  cause  all  private 
land  claims  which  shall  be  finally  confirmed  to  be  accu- 
rately surveyed,  and  to  furnish  plats  of  the  same;  and 
in  the  location  of  said  claims  the  said  surveyor-genieral 
shall  have  the  same  power  and  authority  as  are  conferred 
on  the  register  of  the  land-office  by  section  6  of  the  act 
to  create  the  office  of  surveyor  of  lie  public  lands  of  the 
state  of  Louisiana,  approved  March  3,  1831.  Under  this 
provision,  we  think  it  dear  that  the  power  of  the  sur- 
veyor-general is  restricted  to  the  claim  as  finally  con- 
firmed. It  has  been  decided  in  several  cases,  on  appeal 
from  decieee  of  confirmation,  that  the  description  must 
be  followed;  that  "the  decree  is  a  finality,  not  only  on 
the  question  of  title,  but  as  to  the  boundaries  which  it 
specifies."  (United  Staies  v.  Hallcck,  1  Wall.  455;  tlie 
Fossat  Case,  2  Wall.  649;  Eigueras  v.  United  Staies,  5 
WalL  829;  Vrni  Reynegan  v.  Bolton,  95  U.  S.  35.)  In 
Higueras  v.  United  States,  the  court  declared  that  "con- 
firmation must  precede  the  survey  which  is  made  subject 
to  such  an  order;  and,  if  the  decree  of  confirmation  is 
so  indefinite  and  incongruous  that  it  cannot  be  executed, 
then  it  is  void,  and  of  no  effect,  and  the  claim  to  the 
land  stands  upon  the  same  footing,  in  legal  contempla- 
tion, as  a  claim  which  was  never  presented  to  the  com- 
missioners for  adjudication."  In  the  FossaJt  Case  the 
court  held  that  it  was  not  competetnt  for  the  district 
court  to  depart  from  its  own  decree  in  the  exercise  of  the 
power  conferred  by  the  act  of  June  14,  1860;  that  the 
court  was  bound  to  execute  the  decree  by  fixing  the  lines 
of  the  grant  in  conionnity  with  Uie  provisions  of  the 
-^ee,  the  decree  being  not  uuly  the  foundation  of  the 
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validity  of  the  grants  but  of  the  proceedings  in  the  but- 
vey  and  location  of  the  land  confirmed.  In  that  case, 
as  in  this,  the  decree  provided  for  specific  boundaries  on 
three  sides  of  the  tracts  and  left  one  side  to  be  surveyed. 
If  the  court,  which  then  had  the  power  to  supervise  and 
confirm  or  reject  the  survey,  as  the  land  department 
now  does,  could  not  alter  or  depart  from  the  specific 
boundaries  given  in  its  own  decree,  how  can  the  officers 
of  the  land  department? 

These  cases,  to  be  sure,  were  direct  appeals  to  the  su- 
preme court  of  the  United  States ;  but  they  bear  directly 
upon  the  question  of  the  authority  of  the  officers  of  the 
land  department  to  patent  lands  outside  of  the  boun- 
daries of  the  decree  of  confirmation,  and  that  is  the  ques- 
tion here.  If  the  land  grafted  is  not  within  the  power  of 
the  officer,  the  grant  or  patent  is  invalid.  In  Polk's  Lessee 
V.  Wendal,  9  Cranch,  87,  Chief  Justice  Marshall  said: 
^^There  are  cases  in  which  a  grant  is  absolutely  void,  as 
where  the  state  had  no  title  to  the  thing  granted,  or  where 
the  officer  had  no  authority  to  issue  the  grant^'  In  New 
Orleans  v.  United  States,  10  Pet  662,  731,  the  court  said: 
"It  would  be  a  dangerous  doctrine  to  consider  the  issu- 
ing of  a  grant  as  conclusive  evidence  of  right  in  the 
power  which  issued  it  On  its  face  it  is  conclusive,  and 
cannot  be  controverted;  but  if  the  thing  granted  was 
not  in,  the  grantor,  no  right  passes  to  the  grantee."  So 
in  this  csLac\,  unless  Congress  has  given  the  land  de- 
partment power  to  dispose  of  land  belonging  to  the 
state  of  California, — lands  lying  outside  of  the  boun- 
daries of  the  decree, — a  patent  to  land  shown  to  be 
outside  of  such  decree  is  invalid.  In  Wright  v.  Roseherry, 
121  n.  S.  488,  it  appeared  that  land  which  had  been 
previously  granted  to  the  state  by  the  swamp-land  act 
vrsB  held  by  the  defendant  under  a  patent  from  the 
United  States  issued  on  a  pre-emption  claim.  The 
court  held  the  patent  to  be  invalid  as  a  conveyance!, 
because  the  land  was  not,  at  the  time  it  was  patented  to 
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the  defendant,  within^  the  granting  pofweir  of  the  land- 
office.  The  state  of  California  took  the  lands  in  contro- 
versj  in  1850,  as  effectuallj  as  if  she  had  received  them 
by  grant  from  Congress.  If  the  land  departsnent  had 
the  power  to  determine  that  land  outside  of  the  decree 
of  confirmation  should  be  conreyed,  it  would  necessarily 
have  the  power  to  pass  on  its  own  ri^t  to  convey  the 
land,  but  the  decree  of  oonfirmation  was  the  foundation 
of  the  power  to  make  ihe  patetat  It  precedes  and  limits 
the  power  of  the  officeors  of  the  land  department.  If  the 
latter  are  not  limited  by  the  decree,  then  the  court  may 
confirm  a  tract  in  oi^  place,  and  the  officers  locate  it  in 
anothetr,  and  the  patent  whidi  attempts  to  convey  the 
latter  tract  controls  the  former.  This  cannot  be,  for  the 
whole  power  of  deciding  what  shall  be  granted  in  pur- 
BusLDfie  of  the  treaty  is  intrusted  to  the  judicial  departr 
ment  Section  7  of  the  act  of  1864  (13  XT.  S.  Stats. 
334)  shows  that  the  power  of  the  land  department  is 
limited  by  the  provisions  of  the  decree:  ^'It  shall  be  the 
duty  of  the  surveyor-geneiral  of  California,  in  making 
surveys  of  private  land  claims  finally  confirmed,  to  fol- 
low the  decree  of  confirmation  as  closely  as  practicable, 
whenever  such  decree  designates  the  specific  boundaries 
of  the  claim;  but  when  such  degree  designates  only  the 
out-boundaries  within  which  the  quantity  confirmed 
is  to  be  taken,  the  location  shall  be  made,  as  near  as 
practicable,  in  one  tract,  and  in  a  compact  form,  .... 
and  it  shall  be  the  duty  of  the  commissioner  of  the  gen- 
eral land-office  to  require  a  substantial  compliance  with 
the  directions  of  this  section  before  approving  any  sur- 
vey and  plat  forwarded  to  him."  Here  is  an  emphatic 
declaration  by  Congrefis  that  the  decree  is  the  limit  of 
the  power  of  the  land  department,  and  shows  very 
clearly,  we  think,  that  Congress  has  not  given  to  the 
officers  of  the  land  department  the  exclusive  and  final 
power   of  determining  whether   any  land   is  within   or 

without  the  location  of  the  decree,  or  of  locating  grants 
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in  places  where  the  courts  have  not  located  them.  If 
such  power  is  not  conferred  upon  the  land  department, 
any  attempt  to  convey  land  outside  of  the  permanent 
boundaries  named  in  the  decree  is  not  an  error  of  judg- 
ment simply,  but  is  an  act  "void  for  want  of  jurisdiction." 

Under  the  lawfe  of  Mexico,  existing  at  the  time  of  the 
treaty,  lands  above  and  within  one  hundred  and  ninety 
varaa  of  the  seashore  could  not  be  held  in  private  owner- 
ship (Wheeler  on  Land  Titles,  13) ;  and  the  land  officerrs 
of  the  United  States  could  not,  ioi  the  absence  of  a  judi- 
cial adjudication  that  such  land  belonged  to  a  Mexican 
claimant,  convey  to  him.  "All  that  place  is  called  ^seia- 
beadi'  which  is  covered  by  the  waters  of  the  sea  when 
at  its  highest  point  during  all  the  year."  (Hall's  Mex. 
Law,  448.)  The  king  could  not  alienate  such  lands. 
(New  Orleam  v.  United  States^  10  Pet.  726;  Milne  v. 
Oirodeani,  12  La.  324.)  The  shore  of  the  sea  is  that  part 
of  the  land  covered  by  water  in  its  greatest  ordinary  flux, 
the  ports,  bays,  roadsteads,  and  gulfs,  and  the  liverB, 
although  they  may  not  be  navigable  (Mission  Creek  id 
navigable),  their  beds,  mouths,  and  the  salt  marshes. 
(Hall's  Mex.  Law,  448-503;  Mex.  Civ.  Code,  art.  802.) 

A  patent  cannot  be  issued  by  the  land  department  to 
a  person  not  named  in  the  decreie,  because  the  courts, 
and  not  the  department,  are  given  the  power  to  deter- 
mine the  person  to  whom  the  lands  were  granted  by 
Mexico.  If  the  judgment  of  the  court  should  decree 
that  the  grant  is  a  forgery,  and  therefore  void,  and  the 
land  department  should  patent  the  land  claimed,  the 
action  of  the  department  would  be  shown  to  be  void 
upon  the  production  of  the  decree,  because  Congress  has 
given  to  the  courts  jurisdiction  to  determine  the  validity 
or  invalidity  of  the  claim.  Of  course,  in  cases  where 
the  court,  by  its  decree,  has  established  the  validity  uf 
the  grant,  and  a  tract  of  a  certain  number  uf  acres  has 
been  confirmed  to  be  located  within  the  exterior  limitd 
of  a  larger  tract,  it  is  left  to  the  officers  of  the  land 
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department^  in  their  discredon^  to  locate  and  survey  the 
requisite  number  of  acres  within  the  larger  tract;  and 
their  action  in  execution  of  the  decree  is  not  subject  to 
attack  in  any  collateral  proceedings,  because  it  is  within 
their  jurisdiction,  and  in  pursuance  of  the  decree.  In 
such  cases  there  cannot  possibly  be  any  conflict  between 
their  action  and  the  directions  of  the  decree.  It  is  aux- 
iliary to  the  decree,  and  as  oonclusive  as  the  decree  it- 
self. Unless  we  bear  in  mind  the  distinction  between 
cases  of  this  kind — the  confirmation  of  a  certain  num- 
ber of  acres  to  be  located  within  the  exterior  boundaries 
of  a  larger  tract,  and  designated  by  the  supreme  court 
of  the  United  States  as  "floats" — and  cases  in  whicli 
the  boimdaries,  or  some  of  them,  are  definitely  fixed  b} 
the  decree,  the  decisions  upon  the  subject  will  appear  to 
be  very  conflicting.  An  examination  of  the  authorities 
cited  at  the  argument  ^.f  this  case,  and  the  argument  of 
People  V.  City  and  County  of  San  Francisco,  with  this 
distinction  in  view,  will  illustrate  the  principle  stated, 
and  explain  what  would  otherwise  seem  to  be  a  conflict 
of  decisions  on  the  subject.  In  Moore  v.  Wilkinson,  13 
Cal.  478,  relied  on  by  parties  claiming  under  the  patent 
from  the  United  States,  the  court  regarded  the  grant 
'*as  conveying  an  interest  to  four  leagues  lying  within 
a  larger  tract"     (Page  486.) 

It  is  true,  the  patents,  in  some  cases,  seem  to  have 
gone  beyond  the  boundaries  of  the  deseno,  and  yet  they 
were  held  not  to  be  voi^l ;  but  it  was  so  held  in  each  case 
because  the  parties  attacking  the  patent  had  no  title  to 
land  lying  outride  of  the  eKterior  baunchiries,  and  were 
not,  therefore,  in  a  position  to  attack  the  validity  of  the 
patent.  In  DooUm  v.  Carr  the  court  helH  (only  Waite, 
0.  J.,  dissenting),  tliat  one  who  had  not  even  connected 
himself  with  thei  paramount  source  of  title  might  ques- 
tion the  validity  uf  the?  patent.  (125  U.  S.  618.)  Iti 
Ward  V.  M'ulford,  'd:i  Oai.  Jit)9,  the  district  court,  as  it 
had  the  right  to  do  undeo*  the  law  tiion  applicable  to  its 
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decrees,  had  reviewed  the  survey  and  confirmed  it  Even 
if  its  action  were  irregular,  it  was  not  void.  But  at  the 
time  the  grant  before  us  in  this  case  was  confirmed,  the 
surveyor  was  not  required  to  report  his  action  to  the  court 
for  confirmation,  and  no  report  was  made. 

In  Chipley  v.  Faaris,  46  OaL  539,  the  patent  covered 
only  a  portion  of  tha  tract  described  in  the  decree,  but 
not  the  land  in  controversy.  Plaintiff  had  no  legal  title, 
because  no  patent  had  beeuj  issued  to  him  under  the 
decree.  The  question  as  to  the  povror  of  the  land  de- 
partment to  patent  lands  outside  of  the  boundaries  of 
the  decree  was  not  involved.  Within  the  boundaries  of 
the  decree  it  may  act  Without  the  boumdaries  it  has 
no  jurisdiction.  Furthermore,  in  that  case,  the  descrip- 
tions were  both  by  metes  and  bounds,  and  it  is  expressly 
admitted  by  respondent  in  that  case,  in  his  written  points, 
that  if  the  side  lines  of  tlie  tract  in  controversy  were  the 
seashore,  a  different  rule  would  apply.  In  Teschemacher 
y.  Thompson,  18  CaL  11,  79  Am.  Dec  151,  the  court  as- 
sumed that  the  grant  was  of  ^^a  specific  quantity  lying  in 
an  area  of  larger  extemt"  (Page  24.)  In  Cassidy  v. 
Carr,  48  Cal.  339,  there  was  no  conflict  between  the  de- 
cree and  the  patent  The  survey  and  patent,  as  the  court 
said,  simply  carried  out  the  decree,  and  were  conclusive 
between  the  parties.  Of  course,  where  "the  survey  and 
patent  but  carry  out  the  decree,"  the  patent  is  conclusive 
between  the  parties.  In  none  of  the  cases  cited  is  the 
question  of  the  power  of  the  officer  to  issue  a  patent  for 
lanid  not  embraced  in  the  decree  considered.  It  does 
not  follow  logically  that  because  the  patent  is  conclusive 
in  all  cases  where  the  land  department  had  jurisdiction 
it  is  conclusive  as  to  all  lands  lying  without  the  boun- 
daries of  the  decree,  as  well  as  within  them.  The  sur- 
veyor cannot  incorporate  into  the  decree  lands  not  con- 
firmed, nor  can  he  shift  on  the  surface  of  the  earth  the 
natural  boundaries, — ^mountains,  bays,  or  oceans.  The 
presumption   always   is,   doubtless,    that  the   metes   and 
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bounds  follow  the  decree;  but  to  hold  that  the  positions 
of  the  natural  monuments  are  indisputably  fixed  by  the 
courses  and  distances  of  the  surveyor,  and  approval  of 
the  land  officers,  would  be  placing  a  construction  upon 
the  acts  of  Congress  never  intended  by  that  body,  apjd 
not  warranted  by  the  decisions  of  the  national  courts. 
The  land  department  has  power  to  do  what  the  oourt 
cannot  do,  viz.,  locate,  survey,  and  patent  tracts  of  land 
designated  by  the  court  within  larger  areas;  and  when 
a  rancho  is  confirmed  by  name  to  fix  its  boundaries,  but 
when  the  court  itself,  in  its  decree,  fixes  one  or  more  of 
the  boundary  lines,  the  department  has  no  jurisdiction 
to  go  beyond  it  The  distinction  between  the  different 
kinds  of  grants  is  clearly  and  fully  stated  in  United  States 
V.  McLcuughlin,  127  U.  S.  428,  and  in  United  States  y. 
Gvrtner,  38  Fed.  Eep.  1. 

In  Doolan  v.  Caar,  125  U.  S.  618,  the  court  said: 
"There  is  no  question  as  to  the  principle  that  where  the 
officers  of  the  government  have  issued  a  patent  in  due 
form  of  law,  which  on  its  face  is  sufficient  to  convoy  the 
title  to  the  land  described  in  it^  such  patent  is  to  be 
treated  as  valid  in  actions  at  law,  as  distinguished  from 
suits  in  equity,  subject,  however,  at  all  times,  to  the  in- 
quiry whether  such  officers  had  the  lawful  authority  to 
make  a  conveyance  of  the  title.  But  if  those  officers 
acted  without  authority,  if  the  land  which  they  pur^ 
ported  to  convey  had  never  been  within  their  control, 
or  had  beien  withdrawn  from  that  control  at  the  time 
they  undertook  to  exercise  such  authority,  then  their  act 
was  void, — ^void  for  want  of  powBr  in  them  to  act  on  the 
subject-matter  of  the  patent, — not  merely  voidable.  In 
which  latter  case,  if  the  circumstances  justified  such  a 
decree,  a  direct  proceeding,  with  proper  averments  and 
evidence,  would  be  required  to  establish  that  it  was  void- 
able^ and  should  therefore  be  avoided.  The  distinction 
is  a  manifest  one,  although  the  circumstances  that  enter 
into  it  are  not  always  easily  defined.     It  is  neverthelesa 
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a  clear  diBtinction,  established  by  law,  and  it  has  been 
often  asserted  in  this  court  that  even  a  patent  from  the 
govemmemt  of  the  United  States,  issued  with  all  the 
forms  of  law,  may  be  shown  to  be  void  by  extrinsic  evi- 
dence, if  it  be  such  evidence  as  by  its  nature  is  capable 
of  shovTing  a  want  of  authority  for  its  issue."  Under 
this  and  other  decisions,  including  many  decisions  of  this 
court  {McLmighlin  v.  Powell,  50  Cal.  64;  McLaughlin 
V.  Eeid,  63  Cal.  208 ;  Southern  Pac.  R.  R.  Co.  v.  McCus- 
her,  67  Cal.  67;  Chicago  etc.  Mining  Co.  v.  Oliver,  75 
OaL  194,  quoted  approvingly  in  Wright  v.  Roseberry,  121 
U.  S.  488),  the  evidence  offered  and  admitted  was  compe- 
tent, relevant,  and  material,  and  fully  sustained  the  find- 
ings of  the  court.  The  deeds  to  Ellis,  and  evidence  of  the 
location  on  the  earth's  surface  of  the  line  of  high  tide, 
were  properly  admitted. 

Now,  if  it  be  true,  as  a  matter  of  law,  that  th.e  surveyor- 
general  had  no  power  to  include  in  a  survey  any  land 
the  claim  to  which  was  not  confirmed  by  the  decree  of 
the  circuit  court,  and  that  neither  the  commissioner  of 
the  land-office  nor  the  Secretary  of  the  Interior  had  any 
power  to  direct  or  approve  such  a  survey,  th.e  only  ques- 
tion is,  which  of  the  west,  north,  and  east  botmdary 
lines  respectively  shall  prevail, — those  given  in  the  de- 
cree, and  recited  in  the  patent,  or  those  given  in  the 
survey,  and  employed  in  the  granting  clause  of  the 
patent?  In  determining  this  question,  tliere  is  no  vio- 
lation of  the  principles  which  forbid  a  collateral  attack 
upon  such  instruments.  There  is  no  such  attack.  It 
becomes  simply  a  question  of  construction.  Both  de- 
scriptions are  upon  the  face  of  the  patent,  and  the  case 
is  one  in  which  the  plaintiffs  claim  tliat  the  defendant's 
title  depends  upon  a  deed  describing  the  propesrty  by 
natural  boundaries,  and  also  by  metes  and  bounds;  that 
the  description  by  metes  and  bounds  includes  land  not 
included  within  the  natural  boundaries,  and  which  de- 
fenjdant  claims  to  own,  but  which  is  in  fact  owned  by 
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plaintiffs;  that  their  title  should  be  quieted  because  the 
natural  and  permanent  boundary  lines  should  prevail 
over  thei  dewription  by  metes  and  bounds.  A  detest 
mination  of  thift  question  will  in»  no  way  affect  the  loca- 
tion of  the  south  line.  By  the  decree,  the  surveyor  was 
to  fix  that  line;  but  if  the  surveyor  had  run  his  line 
through  the  bay  of  San  Francisco,  and  taken  in  lands 
of  the  state  lying  below  the  high-water  mark  on  the  east- 
ern shore  of  the  bay,  or  lands  lying  in  the  foothills  of 
the  county  of  Contra  Costa,  would  it  be  contended  that 
the  patent^  althou^  reciting  the  decree  confirming  four 
leagues  on  the  peninsula  of  San  Francisco,  with  the  bay 
of  San  Francisco  as  the  eastern  line  thereo:^  is  conclu- 
sive evidence,  as  against  the  state  or  its  grantees,  of  the 
right  of  the  city  and  county  of  San  Francisco  "to  all 
the  lands  embraced  within  the  exterior  limits  of  the  sur- 
vey, including  tide-land  lying  below  the  line  of  ordinary 
high  tide,"  and  in  fact  conclusive  against  everybody  as 
to  all  lands  included  in  the  survey,  wherever  located? 
If  the  plaintiff  in  the  case  supposed  would  not  be  pre- 
vented from  showing  that  the  metes  and  bounds  included 
land  belonging  to  him,  not  confirmed  by  tihe  decree, 
and  which  the  land  officers  could  not  convey,  why  may 
ha  not  show  the  same  thing  in  this  or  any  other  kin- 
dred case  ?  In  More  v.  Massird,  87  Cal.  432,  the  court 
said:  "The  call  for  the  seashore  as  the  southern  boun- 
dary must  be  regarded  as  the  more  definite  and  certain, 
and  will  prevail  over  a  call  for  a  mere  station  and  over 
the  courses  and  distances." 

But  whether  we  consider  it  as  a  collateral  attack  or  a 
mere  matter  of  construction,  it  is  dear,  we  think,  that 
under  the  decisions  of  the  supreme  court  of  the  United 
States  in  Doolan  v.  Carr,  125  U.  S.  618,  and  other  cases 
there  cited,  "want  of  power  in  an  officer  of  the  land- 
office  to  issue  a  land  patent  may  be  shown  in  an  action 
at  law  by  extrinsic  evidence,  although  the  patent  has 
been  issued  with  all  the  forms  of  law  required  for  a 
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patent  of  public  land."  There  were  no  errors  in  the 
rulings  of  tke  court  The  evidence  shows  beyond  doubt 
that  the  land  in  controversy  is  outside  of  the  natural 
boundaries  of  the  decree.  The  judgment  is  therefore 
affirmed. 

WoBKSy  J.y  FoXy  J.,  and  Shaspsteik,  J.,  concurred. 

Thornton,  J.,  concurred  in  the  judgment. 

MoFabland^  J.,  dissented. 


[No.  12662.    Department  One. — September  6,  1890.] 

D.  HENSHAW  WAED,  Administrator,  etc..  Appel- 
lant, v.  F.  H.  WATERMAN  et  ai..,  Eespondentb. 

Refobmation  of  Trust  Agbkement — ^Mistakb — Contract  BgrwEitjt 

BENEFICI ABIES — INTERVENTION    IN    CREDITOR'S    SUIT — DEMURREB 

TO  Complaint  of  Inventor. — In  a  suit  In  equity  by  a  Judg 
ment  creditor  of  a  beneficiary,  brought  against  such  benefi- 
ciary and  his  trustee  to  reach  an  undivided  interest  of  the 
beneficiary  in  certain  lands  held  by  the  trustee  under  a  dec- 
laration of  trust,  a  complaint  in  intervention  by  another  ben- 
eficiary, which  shows  that  prior  to  the  conveyance  to  the 
trustee  and  to  the  declaration  of  trust,  a  copy  of  which  is 
attached  to  the  complaint,  the  several  persons  named  in  the 
declaration  as  beneficiaries  were  the  equitable  owners  of  the 
land  in  the  proportions  named  in  the  declaration,  and  had 
caused  and  procured  the  legal  title  to  be  vested  in  the  trus- 
tee for  the  purpose  of  sale  and  distribution  of  proceeds, 
under  an  agreement  that  a  declaration  of  trust  should  be 
made  showing  the  nature  and  character  of  the  trust,  and 
the  interests  of  the  respective  parties;  that  it  was  also 
agreed  prior  to  said  conveyance  and  declaration  between  the 
intervenor  and  the  defendant  debtor  that  said  declaration 
should  show  that  the  proceeds  of  sale  of  the  debtor's  interest 
were  to  be  paid  to  the  intervenor,  until  a  debt  due  from  him 
to  the  intervenor  should  be  fully  satisfied,  and  that  the  sur- 
plus should  be  paid  to  the  debtor,  and  that  the  debtor  would 
have  the  declaration  show  such  agreement;  that  when  the 
declaration  was  executed  the  intervenor  was  absent  from 
the  state,  and  that  his  attorney  in  fact  who  executed  it  on 
his  part  in  his  absence  was  ignorant  of  the  arrangement; 
and  that  by  a  mutual  mistake  on  the  part  of  the  intervenor 
through  his  representative,  and  of  the  debtor,  the  declara- 
tion failed  to  state  the  truth,  and  showed  that  the  whole 
proceeds  of  sale  of  the  debtor's  interest  were  to  be  paid  to 
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the  debtor,-HBtateB  a  sufflcient  ground  for  interrention  and 
for  a  reformation  of  the  declaration  of  trust,  and  a  demurrer 
thereto  should  be  overruled. 

Id. — Pabtiss — ^Dbclabation  of  Tbust — SswBiX  GoirrBAOT. — Such 
complaint  in  Intervention  is  not  demurrable  on  the  ground 
that  the  declaration  of  trust  could  not  be  reformed  in  the 
absence  of  other  beneficiaries  who  were  not  parties  to  nor 
interested  in  the  particular  agreement  sought  to  be  reformed. 
Ab  to  each  of  the  separate  interests  provided  for  in  such 
declaration  of  trust,  the  contract  or  declaration  is  several 
and  not  joint,  and  to  reform  it  as  to  one  of  the  separate 
interests,  it  is  only  necessary  to  make  those  persons  parties 
who  are  interested  in  the  particular  interest  in  respect  to 
which  the  reformation  is  sought 

Id. — Pabties  to  Mistaks  —  Objection  Pebsonal  to  Tkustsb  — 
Rights  of  Attaohino  Cbeditob. — ^Where  the  interests  under 
a  declaration  of  trust  are  several  and  not  joint,  and  there 
is  a  mistake  common  to  the  parties  beneficially  interested  in 
that  particular  interest,  the  instrument  may  be  reformed 
in  that  particular,  and  the  mistake  need  not  be  common  to 
all  the  parties  who  executed  the  instrument;  and  it  is  im- 
material whether  they  had  knowledge  of  it  or  not;  nor  does 
it  lie  in  the  mt>uth  either  of  a  beneficiary  debtor,  or  of  his 
attaching  creditor,  to  object  to  the  reformation  of  the  decla- 
ration of  trlist,  on  the  ground  that  the  trustee  did  not  share 
in  the  mistake,  he  being  a  party  to  the  suit  and  not  making 
such  objection,  which,  if  tenable  at  all,  is  purely  personal 
to  himself. 

Id. — ^Tbusteb's  Knowledge  of  Mistake. — ^It  is  a  matter  of  entire 
indifference  to  the  trustee  of  a  mere  naked  trust,  not  coupled 
with  any  interest,  who  will  be  entirely  unaffected  by  the 
reformation  asked  for,  whether  he  shared  in  the  intention 
of  the  parties  beneficially  interested  or  knew  of  the  mistake 
or  not,  on  account  of  which  the  reformation  is  sought 

Id. — ^Aobebmsnt  as  to  Tebks  of  Tbust — ^Meeting  of  Minds — 
Pbbsumftion — ^ESxECUTioN  BT  Attobney  in  Fact. — ^Where  it 
is  shown  that  the  minds  of  the  parties  had  met  and  agreed 
upon  what  was  to  be  done  when  the  time  came  to  act  in 
executing  the  declaration  of  trust,  in  the  absence  of  proof  to 
the  contrary  the  law  presumes  that  they  remained  in  the 
same  condition  of  agreement  until  the  act  was  done;  and  it 
is  not  requisite  that  the  mind  of  the  attorney  in  fact  of  one 
of  the  parties,  who  was  authorized  merely  to  sign  the  name 
of  his  principal  to  the  agreement,  but  was  charged  with  no 
discretion  as  to  its  terms,  and  who  intended  only  to  declare 
such  a  trust  as  he  supposed  the  parties  had  agreed  upon, 
should  meet  in  agreement  with  the  other  party  at  the  time 
of  signing  the  declaration. 

Id. — ^Revision  of  Mutual  Mistake. — ^A  mutual  mistake  in  and  as 
to  an  instrument  itself,  in  failing  to  have  it  embody  what 
the  parties  had  actually  agreed  should  be  inserted  therein. 
Is  such  a  one  as  may  be  revised  on  the  application  of  the 
party  aggrieved,  so  far  as  it  can  be  done  without  prejudice 
to  the  rights  acquired  by  third  persons  in  good  faith  and 
for  value,  as  provided  in  section  3399  of  the  Civil  Code. 

Id. — ^BVIDENGB — ^PROOF  OF  MISTAKE — RULE  FOB  TbIAL  COUBT — PRE- 
VIEW ON  Affbal— Conflicting  ESvmENCE. — ^The  rule  that  the 
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evidence  to  reform  a  written  instrument  on  the  ground  of 
mistake  is  to  be  so  clear  and  conylnclng  as  to  leave  no  room 
for  doubt  applies  to  the  mind  of  the  trial  court,  and  not  to 
the  review  of  its  findings  by  the  appellate  court;  and  where 
the  evidence  tending  to  prove  the  alleged  mistake,  if  stand- 
ing alone,  without  contradiction,  would  make  out  a  prima 
facie  case,  the  appellate  court  will  not  reverse  the  Judgment 
on  the  ground  that  such  evidence  is  contradicted  by  otber 
evidence,  since  the  right  to  pass  on  the  credibility  of  wit- 
nesses is  not  vested  in  the  appellate  court. 

It>. — Statute  op  Limitations — ^Bztinouishmsnt  of  Lien — ^Agbeb- 
MENT  to  Pat  Babbed  Debt — Objection  by  Attaching  Cbei>- 
itob. — A  Judgment  creditor  who  seeks  to  reach  an  equitable 
interest  of  the  Judgment  debtor  by  virtue  of  an  attachment 
levied  subsequently  to  the  trust  agreement  under  which  the 
property  is  held  cannot  object  to  a  reformation  of  such  trust 
agreement  to  conform  to  a  prior  agreement  between  the 
debtor  and  another  beneficiary  that  the  proceeds  of  sale  of 
such  equitable  interests  should  be  applied  in  payment  of  a 
debt  due  to  such  other  beneficiary,  on  the  ground  that  an 
assignment  of  the  equitable  interest  for  the  security  of  such 
debt  had  become  extinguished  by  lapse  of  time,  before  the 
trust  agreement  was  executed,  and  that  the  agreement  sought 
to  be  enforced  was  for  the  payment  of  a  debt  which  was 
barred  by  the  statute  of  limitations,  the  plea  of  the  statute 
being  a  personal  privilege  of  the  debtor,  which  he  might 
waive,  by  a  new  agreement  for  security,  as  against  the  plain- 
tiff, who  had  no  enforceable  right  or  lien  at  the  date  of  the 
creation  of  the  trust. 

Id. — Relation  of  Judgment  Reform ing  Tbust  Agreement — Eq- 
uity Maxtm. — A  Judgment  reforming  a  declaration  of  trust 
proceeds  upon  the  tneory  that  it  ought  to  have  been  so  writ- 
ten in  the  first  instance,  and  must,  if  sustained,  cause  the 
Instniment  to  read  and  operate  as  reformed,  as  and  from 
the  orierinal  date  of  the  declaration  of  trust,  in  accordance 
with  the  principle  that  equity  presumes  that  that  which 
ought  to  have  been  done  was  done,  and  gives  it  force  and 
effect  as  if  done. 

In. — Limitation  of  PRocEEnixo  to  Reform  Trust — ^Discovery 
within  Three  Years. — Where  it  appears  that  the  mistake  in 
the  declaration  of  trust  was  not  discovered  until  an  attach- 
ment was  levied  by  the  plaintiff,  less  than  three  years  before 
the  commencement  of  suit  and  the  filing  of  the  complaint 
of  intervention,  the  claim  of  the  intervener  to  have  the 
declaration  revised  or  reformed  is  not  barred  by  section  338, 
subdivision  4,  of  the  Code  of  Civil  Procedure. 

P^xpbesb  Trust — Title  of  Trustee — Interest  of  Benkfigiaby — 
Attachment. — A  conveyance  upon  an  express  trust  for  the 
management  and  sale  of  real  property  and  disposition  of  its 
proceeds  imong  certain  beneficiaries  named,  pursuant  to  sub- 
division 1  of  section  857  of  the  Civil  Code,  vests  the  whole 
title  in  the  trustee,  both  legal  and  equitable,  by  virtue  of 
section  863  of  the  same  code;  and  the  only  right  that  any 
beneficiary  has  is  to  share  in  the  proceeds  of  the  rents  and 
profits  when  realized,  and  of  the  sale  of  the  land  when  sold, 
and  his  only  remedy  is  to  enforce  the  execution  of  the  trust 
He  has  no  attachable  Interest  in  the  land. 
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Id. — Right  of  Attachino  Cbeditob— -Lien  of  Attachment. — ^An 
attaching  creditor  can  acquire  no  greater  right  in  attached 
property  than  the  defendant  had  at  the  time  of  the  attach- 
ment; and  If  the  property  is  in  such  a  situation  that  the 
defendant  has  lost  his  power  over  it,  or  has  not  yet  acquired 
such  interest  In  or  power  over  It  as  to  permit  him  to  dis- 
pose of  It  adversely  to  others,  it  cannot  he  attached  for  his 
debt;  and  even  if  the  debtor  has  an  equitable  interest  In 
land  subject  to  attachment,  the  lien  of  the  attachment  must 
be  subject  to  all  existing  equities. 

Intkbvention — ^Amendment  at  Trial  to  Confobm  to  Pboofs — Dis- 
CBETioN. — It  is  within  the  discretion  of  the  trial  court  to 
allow  an  intervener  to  amend  his  complaint  at  the  trial  to 
conform  to  the  proofs,  and  it  is  not  error  to  allow  such 
amendment 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Alameda  County. 

The  facta  are  stated  in  the  opinion  of  the  court. 

Staniy,  Stoney  &  Hayes,  and  J.  Walter  Wan^d,  for  Ap- 
pellant 

Equity  will  reform  a  contract  only  when,  after  refor- 
mation, it  will  express  the  understanding  of  both  parties 
at  the  tima  {Ledyard  v.  Hartford  F.  Ins.  Co.,  24  Wis. 
496;  White  v.  WiUiams,  48  Barb.  222;  Wilson  v.  Stray - 
horn,  26  Ark.  28;  1  Story's  Eq.  Jur.  171,  note  a.)  The 
mistake  must  be  a  "mutual  mistake  of  the  parties,"  that 
is,  a  mistake  common  to  all  the  contracting  parties,  one  in 
which  they  all  participated.  (Kerr  on  Fraud  and  Mis- 
take, 422;  Lynum  v.  United  Ins.  Co.,  17  Johns.  873; 
Nevius  V.  Drmlap,  83  K  Y.  676 ;  Wemple  v.  Stewart,  22 
Barb.  154 ;  Rwffner  v.  McCarmel  17  111.  212 ;  63  Am. 
Dec  362 ;  Gordere  v.  Dovming,  18  111.  492 ;  Bellows  v. 
Steno,  14  K  H.  176;  Barfield  v.  Price,  40  Cal.  642.) 
But  notwithstanding  a  mutual  mistake  of  the  parties  to 
an  instrument,  the  instrument  cannot  be  reformed  unless 
it  be  made  to  appear  clearly  to  the  court  what  was  the  ex- 
act contract  which  it  was  the  intention  of  the  parties  to 
make.  (Lead.  Cas.  Eq.  2,  981 ;  Tesson  v.  A.  M.  L  Co., 
40  Mo.  33;  93  Am.  Dec.  293.) 

The  written  instrument  is  presumed  to  correctly  ex- 
press the  intention  of  the  parties  executing  it^  and  if  it 
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be  impeached  for  mistake,  the  fact  of  mistake  must  be 
established  by  clear,  convincing  evidence  beyond  a  rea- 
sonable doubt.  {Moraai  v.  McLaaiy,  11  Hun,  66;  76 
K  Y.  26;  Mead  v.  Westchester  Fire  Ins.  Co.,  64  N.  Y. 
463;  MiagJum  v.  Hartford  Fire  Ins.  Co.,  12  Hun,  321; 
Germcm  American  Ins.  Co.  v.  Diwis,  131  Mass.  316; 
Bryce  v.  LorUlard  Fire  Ins.  Co.,  56  N.  Y.  240 ;  Nevius  v. 
Dwniap,  83  N.  Y.  676;  Cox  v.  Woods,  67  CaL  317;  Leo- 
nis  V.  LazzcMTovich,  66  CaL  54;  Lestrade  v.  Barth,  19  CaL 
676;  1  Story's  Eq.  Jup.,  sees.  162-169;  Stone  v.  Shirk,  1 
Watts  &  S.  196,)  This  rule  of  equity  exempts  our  case 
from  the  operation  of  a  practice  of  this  court  to  sustain 
the  decision  of  tKe  court  below  upon  an  issue  of  fact  wlien 
it  has  any  evidence  whatever  to  support  it  (Potter  v. 
Potter,  27  Ohio  St  84;  Ford  v.  Osborne,  45  Ohio  St  1.) 
If  the  declaration  of  trust  could  not  be  reformed  in  the 
absence  of  Haggin,  Mills,  and  the  Dyers,  or  if  the  case 
made  by  the  intervenor  did  not  entitle  him  to  a  refor- 
mation of  it  in  this  action,  the  plaintiff  should  have  had 
judgment;  for  "until  the  deed  is  reformed  the  court  is 
bound  to  act  upon  it  as  it  exists,  although  fully  satisfied 
that  it  is  at  variance  with  the  intention  of  the  parties." 
(1  Story's  Eq.  Jur.  164  d;  Kerr  on  Fraud  and  Mistake^ 
429 ;  De  Witt  v.  Duncan,  46  Oal.  843 ;  Civ.  Code,  sees. 
862,  1626,  2253,  2264;  Code  Civ.  Proa,  sees.  1866, 
1971.)  If  the  alleged  agreement  between  Waterman  and 
Stanford  had  been  valid  and  emforceable,  Stanford's  rem- 
edy would  have  been  a  specific  performance  of  the  agree- 
ment, and  not  a  revision  of  the  declaration  of  trust.  But 
the  agreement  between  Stanford  and  Waterman,  not  be- 
ing in  writing,  vras  not  valid  or  enforceabla 

/.  E.  FotUdSy  for  Defendants  and  Respondents. 

All  the  interests  of  the  various  parties  were  several  in 
thedr  character.  The  other  beneficiaries,  D.  O.  Mills, 
K  H.  Dyer,  E.  Dyer,  and  J.  B.  Haggin,  had  no  concern 
whatever  with  the  interests  designated  to  be  in  Stanford 
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and  Waterman,  and  it  would  have  been  an  idle  ceremony 
to  have  made  them  parties  to  this  intervention,  for  the 
reason  that  their  rights  are  in  no  way  affected  by  it  As 
to  them,  the  instrument  remains  the  same  after  as  be- 
fore revision, — "the  law  neither  doeB  nor  requires  idle 
acts."  (Civ.  Code,  sec  8532.)  When  lands  are  held 
under  an  express  trusty  the  whole  title  is  in  the  trustea 
The  beneficiary  has  no  title,  either  l^al  or  equitable. 
He  has  simply  a  right  to  enforce  the  execution  of  the 
trust  (Civ.  Code,  sec  863.)  Where  the  evidence  which 
tends  to  prove  fraud  or  mistake,  if  standing  alone,  un- 
contradicted, is  sufficiently  clear  anid  convincing,  the 
judgment  cannot  be  revereed  on  the  ground  that  such 
evidence  is  contradicted  by  other  evidence,  because  the 
right  to  pass  upon  the  credibility  of  witnesses  is  not 
vested  in  the  appellate  court  Tlie  only  question  to  be 
decided  in  respect  to  the  sufficiency  of  the  evidence  is, 
whether  that  which  tends  to  prove  the  alleged  fraud  or 
mistake,  if  standing  alone,  without  contradiction,  would 
make  out  a  prima  facie  case.  (Henkle  v.  Royal  ExcJu. 
Aaao.  Co,,  1  Ves.  Sr.  818;  Lynum  v.  U.  Ins.  Co.,  17 
Johns  873;  MonfviUe  v.  Haughton,  7  Conn.  543;  Ste- 
phens V.  Murton,  6  Or.  193 ;  Briegel  v.  MoeUer,  82  HI. 
257;  Everts  v.  Strode,  11  Ohio,  480;  38  Am.  Dec  744; 
Hcurrison  v.  Jameson,  8  J.  J.  Marsh.  232 ;  Huss  v.  Mor- 
ris, 68  Pa.  St  367;  Rigsbee  v.  Ives,  21  Ind.  227.) 

Rhodes  Borden,  for  Intervener  and  Respondent 

It  was  competent  for  the  parties  to  agree  that  Water- 
man's interest  should  be  held  by  the  trustee  as  security 
for  his  debt  to  Stanford.  {MiUard  v.  Hathaway,  27  Cal. 
120;  Broder  v.  Conklin,  77  Cal.  330;  Thomas  v.  Jame- 
Sony  77  Cal.  91;  Helhrumy.  Messmer,  75  Cal.  166.)  Since 
Wateirman's  debt  to  Stanford  was  not  paid,  neither  he 
nor  his  creditor  can  ask  the  aid  of  a  court  of  equity 
without  first  doing  equity  by  tendering  to  Stanford  the 
amount  due  him.  {Booth  v.  Hoshins,  76  Cal.  271.)  The 
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decLaration  of  tnist  could  be  reformed  in  the  absence  of 
D.  O.  Alills,  E-  H.  Dyer,  R  Dyer,  and  J.  R  Haggin,  be- 
cause they  have  no  interest  in  the  reformation  asked. 
(Settembre  v.  Putnam,  30  Cal.  490-498 ;  Pomeroy's  Rem- 
edies, sees.  378,  379 ;  Story's  Eq.  PL,  sees-  72,  76  a,  76  b, 
29,  231,  619;  Daniell's  Chancery  Practice,  219;  CaJta- 
wissaE.  R,  Co,  v.  Titus,  49  Pa.  St  277 ;  Newman  v.  Home 
Ins.  Co,,  20  Minn.,  422 ;  Thomas  v.  Eermedy,  24  Iowa, 
404.)  The  instrument  in  question  is  not  a  joint  contract; 
it  is  rather  a  collection  of  several  contracts,  in  so  far  as  it 
is  a  contract  at  all.  On  its  face  it  shows  that  each  signer 
had  a  distinct  and  separate  interest  {Moss  v.  Wilson,  4Q 
CaL  159 ;  Wharton  on  Contracts^  sees.  815-818,  and  cases 
cited;  Story's  Eq.  PL,  sees.  127-129,  129  a,  212;  Cator 
wissa  R.  R.  Co.  v.  Titus,  49  Pa.  280 ;  Campbell  v.  Watson, 
8  Ohio,  498;  Hall  v.  Leigh,  8  Cranch,  50;  Owesion  v. 
Oyle,  13  East,  538;  DanielPs  Chancery  Practice,  219.) 
Messrs.  l^Iills,  Haggin,  and  Dyer  were  not  necessary  part- 
ties,  for  the  further  reason  that  their  trustee.  Smith,  was 
a  party  to  the  suit,  and  he  could  defend  for  all  or  any  of 
the  beneficiaries,  if  their  interests  were  to  be  affected  in- 
juriously. (Pomeroy  on  Eemedies,  sec  357;  DanielFs 
Chancery  Practice,  5th  Am.  ed.,  222-227;  Campbell  v. 
Watso7h,  8  Ohio,  498.)  Reformation  gives  no  new  right 
It  merely  sets  forth  what  in  equity  has  always  been  the 
right  of  the  party  asking  it  (Hayford  v.  Kocher,  65  CaL 
389.)  Attaching  creditors  cannot  resist  reformation  when 
the  remedy  would  have  been  proper  against  their  debtor. 
They  are  not  subsequent  purchasers  or  encumbrancers  for 
value.  If  we  had  a  right  to  a  reformation  before  the  leivy 
of  plaintiff's  attachment,  we  have  the  same  right  now. 
(Kerr  on  Fraud  and  Mistake,  419,  note;  Lowe  v.  Allen, 
68  Ga,  225 ;  Wall  v.  Arrington,  13  Ga.  88 ;  Tlwmas  v. 
Kermedy,  24  Iowa,  496 ;  95  Am.  Dec.  740 ;  White  v.  Wilson, 
6  Blackf.  488;  39  Am.  Dec  437;  Bush  v.  Bush,  33  Kan. 
556 ;  Barr  v.  Hatch,  3  Ohio,  527 ;  Simmons  v.  North,  3 
SmedeB  &  M,  67 ;  Goveneury.  Titus,  1  Edw.  Ch.  477 ;  AUen 
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V.  McGaughey,  31  Ark.  252;  Blachhum  v.  Randolph,  3o 
Ark.  119 ;  Strang  v.  Beach,  11  Ohio  St,  283 ;  78  Am.  Dec. 
300.)  Some  of  the  cases,  notably  Eider  v.  PoweU,  28  Is. 
Y.  310,  have  gone  so  far  as  to  hold  that  equity  would 
grant  reformation  even  where  the  mistake  was  a  unilat- 
eral one ;  and  there  is  a  long  line  of  cases  in  English  chan- 
cery where  it  was  held  the  mistake  was  unilateral,  and 
yet  the  court  granted  a  provisional  sort  of  reformation, 
— ^that  is,  decreed  that  the  instrument  be  reformed,  but 
giving  the  defendant  the  option  of  rescinding.  {Haaris 
V.  Pepperellj  Eng.  L.  R  5  Eq.  Cas.  1 ;  Mortimer  v.  Shoii- 
aU,  2  Dm.  &  War.  363;  Garrard  v.  Frankel,  30  Beav. 
446;  Harryman  v.  Collins,  18  Beav.  11;  Mwrray  v.  Par- 
Tcer,  19  Beav.  305;  Story's  Eq.  Jur.,  sec.  164  c) 

Fox,  J. — On  the  eleventh  day  of  February,  1885,  the 
plaintiff  commenced  a  suit  against  the  defendant  Water- 
man for  the  recovery  of  the  sum  of  $21,404.16,  with 
interest^  due  from  said  defendan;t  upon  a  promissory 
note,  which  suit  was  brought  in  the  superior  court  in 
and  for  the  city  and  county  of  San  Francisco.  At  the 
time  of  commencing  the  action  he  caused  a  writ  of  attach- 
ment to  be  issued,  directed  to  the  sheriff  of  the  county  of 
Alameda,  and  under  it,  caused  the  sheriff  to  attach  all 
the  right,  title,  and  interest  of  the  said  Waterman  in 
and  to  certain  lands  situate  in  said  county  of  Alameda, 
standing  of  record  in  the  name  of  the  defendant  S.  P. 
Smith.  In  that  suit  such  proceedings  were  had  as  that 
in  due  course  the  plaintiff  recovered  judgment,  and 
caused  execution  to  be  issued  directed  to  the  sheriff  of 
the  city  and  county  of  San  Francisco,  who  in  due  time 
returned  the  same  nvlla  bona.  Thereupon  the  plaintiff 
instituted  this  action,  in  the  nature  of  a  creditors'  bill, 
in  the  superior  court  in  and  for  the  county  of  Alameda, 
against  the  defendants  Waterman  and  Smith,  allying, 
among  other  necessary  and  proper  things,  that  the  de- 
fendant Smith  held  the  legal  title  in  and  to  the  lands  so 
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attached  as  aforesaid,  to  the  extent  of  one  undivided 
eighth  thereof y  in  secret  trust  for  the  said  Waterman; 
that  Smith  paid  no  consideration  therefor,  or  for  any 
interest  in  the  said  land ;  that  the  purchase  price  of  said 
land  had  been  wholly  paid  by  other  parties,  one  ei^th 
thiereof  having  been  paid  by  the  said  Waterman,  and 
that  as  to  said  eighth  interest^  Waterman  -was  the  equi- 
table owner  thereof,  but  he  had  caused  the  legal  title 
thereof  to  be  vested  in  said  Smith,  to  prevent  the  sama 
from  being  subjected  to  the  payment  of  the  indebtedness 
of  said  Waterman,  and  thereby  to  defraud  the  plaintifi 
and  the  estate  represented  by  him;  that  Waterman  had 
no  personal  property  out  of  which  to  make  the  judgment 
in  favor  of  plaintiff;  and  that  there  was  no  real  estate 
standing  in  the  name  of  said  Waterman  in  this  state; 
and  praying  a  decree  adjudgin<g  the  said  Waterman  to 
be  the  owner  of  said  one  eighth,  inteiiest  in  said  land, 
and  subjecting  the  same  to  the  lien  of  plaintiff's  judg- 
ment. 

The  defendants  answered  jointly,  setting  up  that,  long 
prior  to  the  conveyances  by  which  Smith  became  vested 
with  the  title  to  said  lands,  the  defendant  Waterman 
was  the  owner  of  a  contract  for  the  purchase  of  an  in- 
terest in  said  lands,  amounting  to  an  undivided  eighth 
thereof,  and  had  become  entitled  to  a  conveyance  of  said 
undivided  interest;  that  while  so  entitled,  and  on  the 
fourteenth  day  of  March,  1877,  at  his  request,  Stanford 
had  become  accommodation  indorser  on  promissory 
notes  of  Waterman  to  the  amount  of  $16,500,  and  that, 
to  secure  Stanford  against  loss  by  reason  of  sudi  in- 
dorsements. Waterman  had,  in  writing,  assigned  to  Stan- 
ford his  inteneet  in  said  contract,  and  all  his  rights 
thereunder;  that  Waterman  made  default  in  paying  the 
notes  so  indorsed,  and  Stanford  had  been  compelled  to 
pay  the  same;  that  subsequently,  and  on  September  6, 
1878,  Waterman  made  a  new  note  to  Stanford  for  the 
amount  which   he  had  been   compelled  to  advance  as 


Digitized  by 


Google 


Sept  1890.J  Wabd  v.  Watbbmah;,  49? 

aforesaid^  with  interest^  them  amounting  to  the  stun  of 
$19,316^  payable  March  15,  1879,  with  intenest  at  the 
rate  of  ten  per  cent  per  annum,  payable  monthly  in 
advance,  and  if  not  so  paid  to  be  added  to  the  principal, 
and  bear  interest  at  the  same  rate,  which  said  note  was 
in  like  manner  secured  by  said  assignment;  that  no  part 
of  said  note  or  the  interest  thetreon  had  been  paid  ex- 
cept $2,536  paid  August  11,  1882 ;  that  within  two  years 
next  preceding  the  filing  of  said  answer,  and  of  the  judg- 
ment referred  to  in  the  complaint,  Waterman  had,  in 
writings  promised  to  pay  said  note  and  interest^  and 
declared  said  assignment  to  be  a  subsifiting  lien  upon  any 
interest  he  had  in  the  lands  described  in  the  complaint 
SB  security  for  such  payment;  that  the  said  Waterman 
and  other  parties  beneficially  interested  therein  had 
caused  said  property  to  be  conveyed  to  said  Smith  in 
good  faith,  and  not  for  the  purpose  of  defrauding  the 
plaintiff  or  any  other  creditor  of  said  Waterman,  or  of 
concealing  said  property,  or  placing  the  same  bei^ond 
the  reach  of  plaintiff,  or  of  hindering  or  delaying  the 
plaintiff,  or  of  preventing  the  said  Waterman^s  alleged 
interest  fi^m  being  subjected  to  the  payment  of  said  in- 
debtedness; that  the  same  was  made  to  said  Smith  for 
the  purpose  of  more  conveniently  making  sales  of  said 
property,  and  in  trust  to  divide  the  proceeds  of  such 
sales,  after  paying  the  expenses  thereof,  among  the  par- 
ties thereimto  beneficially  interested,  and  that  the  inter- 
est of  said  Waterman  therein  is  now  held  in  trust  by 
said  Smith  for  the  purpose  of  paying  the  indebtedness  of 
Waterman  to  Stanford,  so  far  as  the  same  can  be  applied 
to  such  payment. 

In  this  suit  Standford,  by  leave  of  the  court^  inters 
vened,  and  set  up  substantially,  among  other  things, 
that,  at  the  time  of  and  for  a  long  time  prior  to  the  con- 
veyance of  said  property  to  defendant  Smith,  certain 
persons  named  in  the  declaration  of  trust,  a  copy  of 
which  was  annexed  to  said  intervention,  were  and  had 
LXXXV.  Cal.— 32 
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been  the  equitable  owners  of  the  lands  and  premises 
described  in  the  complaint,  in  the  proportions  in  said 
declaration  named;  that  they  caused  and  procured  the 
legal  title  to  be  conveyed  to  and  vested  in  said  Smith 
for  the  purposes  expressly  set  forth  in  the  said  declara- 
tion of  trust,  or  intended  to  be  so  stated;  that  at  the 
time  of  the  execution  of  such  conveyance  and  declara- 
tion of  trust,  the  said  Stanford  was  absent  from  the  state, 
and  in  Europe;  that  before  he  departed  for  Europe^  it 
was  understood  and  agreed  betwean  himself  and  the 
others  in  interest  that  the  title  should  be  ao  vested  in 
some  one  person,  for  convenience  of  management  and 
sale  and  distribution  of  the  proceeds,  and  that  a  decla- 
ration should  be  made  and  executed  showing  the  nature 
and  character  of  the  trust,  and  the  relative  intereets  of 
the  respective  parties,  and  that  it  was  agreed  between 
himself  and  Waterman  that  when  such  declaration  was 
made  Waterman  should  have  it  show  that  the  proceeds 
of  the  interest  of  Waterman  were  to  be  paid  to  Stanford 
until  the  debt  from  Waterman  to  Stanford  was  satisfied; 
that  when  the  declaration  of  trust  came  to  be  executed 
it  was  executed  on  behalf  of  Stanford  by  his  attorney  in 
fact,  who  knew  nothing  of  the  arrangement  between  his 
principal  and  Waterman,  and  by  a  mutual  mistake  on 
the  part  of  Stanford,  by  his  representative,  and  of  Water- 
man, the  declaration  failed  to  state  the  truth  in  this 
regard,  and  shoAved  upon  its  face  that  one  eighth  of  the 
proceeds  of  the  sale  of  said  property,  less  the  costs  and 
axpenses  of  the  trust,  was  to  be  paid  to  said  Waterman ; 
and  prayed  that  the  declaration  be  reformed  accordingly. 
This  is  a  substantial,  though  not  a  literal,  statement  of 
the  allegations  of  the  complaint  in  intervention,  as  it 
was  finally  amended.  The  declaration  of  trust  attached 
recited  that  the  title  had  been  caused  to  be  conveyed  to 
the  defendant  Smith  by  the  persons  hereinafter  named 
as  beneficiaries,  to  be  by  him  managed  and  sold  off  for 
the  best  prices  to  be  obtained,  in  such  subdivisions  as 
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iniglit  be  dotenninod  upen,  and  the  rents  and  profits 
and  proceeds  of  the  sales  thereof,  less  the  costs  and  ex- 
penses of  the  trust,  be  divided  between  the  said  benefi- 
ciaries in  the  following  proportions,  to  wit:  To  Leland 
Stanford,  one  fourth;  to  D.  O.  Mlils,  one  fourth;  to 
James  B.  Haggin,  one  fourth;  to  Rred  H.  Waterman, 
one  eighth;  to  Ephraim  Dyer,  one  sixteenth;  and  to 
Eben  H.  Dyer,  one  sixteenth.  And  the  same  was 
executed  by  the  said  beneficiaries  and  the  said  Smith. 
The  plain^tiff  demurred  to  the  complaint  of  intervention, 
and  this  being  overruled,  he  answered,  denying  the 
material  allegations  thereof,  and  pleading  the  statute  of 
limitations  against  the  claim  of  the  intervener.  A  trial 
being  had,  the  court  found  the  facts  substantially  as 
stated  in  the  complaint  of  intervention,  and  by  its  de- 
cree reformed  the  said  declaration  of  trust,  so  as  to  make 
the  proceeds  aforesaid  payablei  by  said  Smith  to  the  ben- 
eficiaries as  follo\v3:  To  Iceland  Stanford,  one  fourth; 
to  D.  O.  Mills,  one  fourth;  to  James  B.  Haggin^  one 
fourth;  to  Leland  Stanford,  one  cijrhth  thereof,  until  the 
debt  of  said  Waterman  aforesaid  shall  be  fully  paid  and 
discharged,  and  thereafter  to  said  F.  H.  Waterman;  to 
Ephraim  Dyer,  one  sixteenth;  and  to  said  Eben  H. 
Dyer,  one  sixteenth.  And  decreed,  among  other  things, 
that  the  proceeds  of  the  sales  of  the  said  one  eighth  in- 
terest should  be  paid  by  said  Smith  to  said  Stanford 
until  said  indejbtedness  should  be  fully  paid,  thereafter 
to  ihe  plaintiff  in  this  suit  until  the  debt  of  Waterman 
to  the  plaintiff  is  satisfied,  the  residue,  if  any,  to  said 
Waterman,  Prom  this  judgment  the  plaintiff  appeals, 
and  the  ease  comes  up  on  the  judgment  roll  and  a  bill 
of  eixceptions.  The  first  point  made  by  the  appellant 
is,  that  the  court  erred  in  overruling  the  demurrer  to 
the  complaint  in  intervention. 

1.  For  that  the  declaration,  of  trust  could  not  be  re- 
formed in  the  absence  of  the  other  beneficiaries.  Mills, 
Haggin,   and   the   two   Dyers.     Mills,   Haggin,   and  the 
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Dyers  were  not  neoeasary  parties  to  an  action  to  reform 
the  declaration  in  the  particular  in  which  reformatioii 
was  sought  They  were  not  parties  to  the  arrangement 
between  Stanford  and  Waterman;  did  not  necessarily  or 
in  fact  have  any  knowledge  of  that  arrangement,  and 
the  proposed  reformation  would  not  in  any  manner  affect 
any  of  their  interests.  (Story's  Eq.  PL,  sees.  72,  151; 
Settembre  v.  PiUnam,  30  Cal.  4.90.)  As  to  each  of  these 
separate  interests,  the  contract  or  declaration  was  several, 
and  not  joint;  and  to  reform  it  as  to  one  of  these  inter- 
ests, it  was  only  necessary  to  make  those  persons  parties 
who  were  interested  in  that  interest  {Moss  y.  Wilson, 
40  CaL  159.) 

2.  For  that  the  complaint  failed  to  show  that  theire 
was  any  mistake,  or  mutual  mistake,  in  the  instrument; 
or  that  there  was  any  intention  of  Stanford  and  Waters 
man,  or  either  of  them,  at  the  time  of  the  execution  of 
the  instrument,  to  create  a  trust  in  favor  of  Stanford;  or 
that  if  there  was  any  such  iuttention  it  was  known  to 
Smith;  or  that  as  to  him  any  mistake  was  made  in  its 
terms.  We  think  the  complaint  in  intervention  suffi- 
ciently shows  upon  its  face  a  mutual  intention  on  the 
part  of  Stanford  and  Waterman  to  establish  that  trost 
as  to  that  one-eighth  interest,  and  that,  by  the  oversight 
of  Waterman,  who  had  undertaken  to  see  it  done  in  the 
absence  of  Stanford,  the  instrument  failed  to  correctly 
state  the  true  inteoit  of  the  parties  in  that  regard.  As 
to  the  trustee  Smith,  it  was  a  matter  of  entire  indiffer- 
ence to  him,  and  it  made  no  difference  whether  he  shared 
in  the  intention  or  knew  of  the  mistake,  or  not  He  was 
the  holder  of  a  mere  naked  trust,  not  coupled  with  any 
interest,  and  will  be  entirely  unaffected  by  the  iiefor!ma- 
tion  asked  for.  An  objection  to  the  reformation  on  the 
ground  that  he  had  not  shared  in  the  alleged  mistake, 
if  made,  is  one  purely  personal  to  himself.  He  is  a  party 
to  tlie  suit^  and  has  not  made  the  objection.     It  does  not 
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lie  in  the  mouth  of  Waterman^  who  did  share  in  the  mis- 
take,  or  of  hia  attaching  creditor,  to  make  it 

The  neoct  point  made  by  appellant  ia,  that  the  facts 
found  by  the  court  were  not  such  as  entitle  the  intervener 
to  a  revision  of  the  declaration  of  trust  Upon  this  point 
the  counsel  argue  that,  to  warrant  a  revision  or  reforma- 
tion of  the  contract,  the  mistake  must  be  not  only  mu- 
tual, but  one  whidi  is  common  to  all  the  parties  who 
executed  the  instrument  This  contention  might  be  cor- 
rect if  the  revision  was  sought  as  to  a  matter  which  af- 
fected all  the  parties;  but  in  a  case  like  this,  where  the 
interests  were  several  and  not  joint,  and  the  mistake  was 
as  to  one  interest,  not  as  to  all,  and  affected  only  two  of 
the  parties,  it  is  not  perceived  upon  what  principle  the 
instrument  may  not  be  reformed  in  that  particular,  if 
there  was  a  mistake  common  to  the  parties  interested  in 
that  particular  interest,  whether  the  others  had  knowl- 
edge of  it  or  not  It  was  the  duty  of  the  court  to  inquire 
what  the  instrument  was  intended  to  mean,  and  what 
were  intended  to  be  its  legal  consequences.  (Civ.  Code, 
sec.  3401.)  If  it  fails  to  speak  the  truth  only  as  to  one 
particular,  why  may  it  not  be  revised  and  corrected  as 
to  that  particular  without  the  presence  of  persons  who 
will  not  be  in  any  manner  affected  by  the  revision? 
The  province  of  equity  is  to  make  the  instrument  con- 
form to  the  agreement  of  the  parties.  This  instrument 
contains  the  several  and  separate  agreements  of  mflHy 
parties.  It  is  proposed  to  revise  it  only  as  to  one  of 
those  agreements.  This  may  be  done  without  bringing 
in  any  but  the  parties  to  that  particular  agreement  It 
is  also  contended  in  this  connection  that  the  mistake 
must  be  as  to  the  intention  of  the  parties  at  the  retry 
moment  of  the  execution  of  the  instrument,  and  that  the 
court  does  not  find  that  such  was  the  fact  in  this  instance. 
The  court  finds,  in  substancoi,  that  before  Stanford  left  for 
Europe,  his  mind  and  Waterman's  met  as  to  what  was 
to  be  put  into  this  instrument  when  made  in  regard  to 
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this  oiie-eighth  interest,  and  it  was  left  to  Waterman  to 
see  it  carried  out.  The  failure  to  carry  it  out  was  through 
oversight,  not  through  design,  on  the  part  of  Waterman. 
It  being  shown  that  the  minds  of  the  parties  had  met 
and  agreed  upon  what  was  to  be  done  when  the  time 
came  to  act,  in  tlid  absenice  of  proof  to  the  contrary,  the 
law  presumes  that  they  remained  in  the  same  condition 
of  agreement  until  the  act  was  done.  (Code  Civ.  Proc, 
sec  1963,  subd.  32.)  It  is  a  mistake  to  say  that  the 
minds  which  were  required  to  meet  at  the  time  of  the 
signing  of  the  instrument,  and  whose  condition  at  that 
time  controls  the  question  of  the  right  to  revise,  were 
not  those  of  Stanford  and  Waterman,  but  were  those  of 
Lathrop,  the  attorney  in  fact  of  Stanford,  and  of  Water- 
man. Lathrop  was  not  thinking  or  bargaining  for  Stan- 
ford in  that  matter,  but  was  acting  as  the  mere  hand 
of  Stanford.  He  was  charged  with  no  discretion  as  to 
terms,  and  with  no  other  power  than  to  affix  Stanford's 
name  to  the  instrument  which  should  be  prepared  and 
presented  by  Stanford's  associates.  Therefore  the  inten- 
tion to  be  considered  was  and  is  the  intention  that  was 
in  tie  minds  of  Stanford  and  Waterman,  not  that  which 
was  in  the  minds  of  Lathrop  and  Waterman.  As  to 
Smith,  the  court  finds  that  his  intention  was  to  declare 
such  a  trust  as  the  parties  beneficially  interested  should 
agree  upon,  and  this  he  supposed  he  had  done.  As  we 
read  it,  the  court  does  substantially  find  all  the  facts 
showing  that  quoad  this  one-eighth  interest  there  was  a 
mistake,  mutual  between  Stanford  and  Waterman;  that 
it  was  a  mistake  in  and  as  to  the  instrument  itself,  and 
such  a  one  as  may  by  the  court  "be  revised,  on  the  appli- 
cation of  a  party  aggrieved,  ....  so  far  as  it  can  be 
done  without  prejudice  to  the  rights  acquired  by  third 
persons,  in  good  faith  and  for  value,"  as  provided  in  sec- 
tion 3399  of  the  Civil  Cbde. 

Appellant  also  makes  the  point  that  the  evidence  was 
insufficient  to   justify  the   decision   of  the   court   below, 
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and  upon  this  point  insists  that  a  written  instrument  will 
not  be  reformacl  by  a  court  of  equity  on  the  ground  of 
mistake,  unless  the  proof  'Tbe  so  clear  and  convincing  as 
to  leave  no  room  for  doubt''  (Citing  Cox  v.  Woods,  67 
Cal.  317;  Leonis  v.  Lazzwrovich,  65  Cal.  64;  and  Lestrade 
V.  Barlh,  19  Cal.  674.)  In  each  of  the  cases  cited,  the 
court  does  use  substantially  the  language  above  quoted, 
but  in  none  of  them  is  it  used  in  such  connection,  or 
under  such  circumstances,  as  to  justify  this  court  in  dis- 
regarding the  finding  of  the  court  below,  where  there  is 
any  evidence  to  support  it  In  each  of  the  cases  it  is 
apparent  that  the  mind  to  which  the  evidence  is  to  be 
"clear  and  convincing''  is  the  mind  of  the  court  below, 
— ^the  court  which  heard  the  evidence,  and  is  especially 
charged  with  the  duty  of  passing  upon  the  credibility  of 
the  witnesses, — a  duty  which  is  not  imposed  upon,  and  a 
right  which  is  not  vested  in,  this  court  In  Lestrade  v. 
Barth,  19  Cal.  674,  the  court  says:  "The  form  in  which 
relief  will  be  given,  when  a  mistake  in  a  material  par- 
ticular is  established  in  a  written  agreement,  must  neces- 
sarily depend  upon  the  circumstances  in  the  particular 
case.  Courts  of  equity  have  a  wide  discretion  in  such 
matters,  their  object  being  to  give  the  parties  the  same 
beneficial  result  which  would  have  flowed  from  the  agree- 
ment had  the  mistake  never  existed."  And  taking  the 
whole  case  together,  and  the  conclusion  reached,  it  is  an 
authority  strongly  supporting  the  decision  of  the  court  be- 
low in  this  case.  In  Leonis  v.  Lazzarovich,  66  CaL  64, 
there  was  a  sharp  and  direct  conflict  in  the  evidence  as  to 
whether  there  was  a  mistake  in  the  deed  or  not,  the  wit- 
nesses being  about  equally  divided  on  the  subject  The 
court  found  in  favor  of  the  alleged  mistake,  and  reformed 
the  deed.  This  court  reversed  the  judgment^  but  refused 
to  rest  its  opinion  on  tha  ground  that  the  decision  of 
the  court  below  was  not  sustained  by  the  evidence.  In 
Cox  V.  Woods,  67  Cal.  313,  the  only  testimony  offered  in 
support  of  the  allegation  of  mistake  was  that  of  a  single 
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witness,  and  his  testimony  was  contradictory  in  itself. 
On  it  the  court  below  was  not  satisfied  that  a  mistake 
had  beeai  made,  and  this  oonrt  retfused  to  reverse  its 
decision.  In  Jamatt  v.  Cooper,  69  Oal.  706,  this  court 
again  uses  the  words  ^^dear  and  convincing,"  but  in  that 
connection  shows  very  clearly  what  is  meant  by  their 
usa  It  says:  ^'It  is  doubtiess  a  well-settled  rule  that 
the  party  alleging  fraud  or  mistake  is  bound  to  prove 
his  allegation  by  clear  and  convincing  evidence;  that  is, 
that  the  evidence  which  teKids  to  prove  the  alleged  fraud 
or  mistake^  if  standing  alone,  uncontradicted,  would  es- 
tablish a  clear  prima  facie  case  of  fraud  or  mistaka  If 
it  does  not,  this  court  may  reverse  the  judgment  on  the 
ground  of  insufficiency  of  the  evidence  to  justify  the 
decision.  But  where  the  evidence  which  tends  to  prove 
fraud  or  mistake,  if  standing  alone,  uncontradicted,  is 
sufficiently  dear  and  convincing,  we  cannot  reverse  the 
judgment  on  the  ground  that  such  evidence  is  con- 
tradicted by  other  evidence,  because  the  right  to  pass 
upon  the  credibility  of  witnesses  is  not  vested  in  this 
court  The  only  question  which  we  have  to  decide  in 
respect  to  the  sufficiency  of  the  evidence  is,  whether  that 
which  tends  to  prove  the  alleged  fraud  or  mistake,  if 
standing  alone^  without  contradiction,  would  make  out  a 
prima  facie  caea"  Applying  that  principle  to  the  pres- 
ent case,  there  is  no  coi^ct  whatever  in  the  evidence 
tending  to  prove  the  alleged  mistake.  It  is  all  one  way. 
The  credibility  and  appearance  of  the  witnesses  would 
necessarily  have  much  to  do  with  determining  the  weight 
to  be  giveoi  to  this  evidence,  and  consequentiy  its  suffi* 
ciency.  The  court  below  has  found  it  sufficient  to  estab- 
lish a  prima  facie  case^  and  we  cannot  say  that  it  erred 
in  such  finding. 

It  is  daimed  by  appellant  that  the  dedsion  of  the  court 
below  is  against  law,  in  sevedral  particulars,  but  we  do 
not  deem  it  necessary  to  discuss  them  all  in  detail.  One 
is,   that   the  conclusion)   of  law  that   Stanford's   claim 
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against  Waterman  was  not  baired  bj  the  statate  of  limi- 
tations, and  that  the  plaintiff  oonld  not  avail  himself  of 
the  statute  as  far  as  the  attached  property  was  ooncemed, 
was  error.  Prior  to  the  conveyance  of  the  property  to 
Smith,  the  defendant  Waterman  was  the  equitable  owner 
of  this  one-eighth  interest.  He  had  purchased  and  paid 
for  it^  but  had  not  received  a  conveyance  thereof.  He 
had  assigned  his  interest  in  the  contract  of  purchase  to 
Stanford  as  security  for  the  payment  of  his  said  indebtr 
edness.  For  the  purposes  of  this  case,  it  may  be  conceded 
that  this  assignment  operated  as  a  mortgage  of  his  equi- 
table intersBt  83  security  for  that  injdebtedness.  Tbe 
note  therefor  had  become  barred  by  the  statute  of  limi- 
tations, and  the  court  correctly  held  that  the  mortgage 
lien  created  by  that  assignment  was  extinguished  by 
lapse  of  time  before  the  declaration  of  trust  was  executed. 
But  the  court  also  correctly  held  that  the  plea  of  the 
statute  of  limitations  was  a  personal  privilege,  and  that 
the  debt  of  Waterman  to  Stanford  was  not  extinguished 
by  lapse  of  time,  unless  he,  Watarman,  availed  himself  of 
the  plea,  which  he  did  not  do.  (Lord  v.  Morris,  18  CaL 
490,  afterwards  many  times  affirmed.)  Instead  of  that^ 
it  appears  from  the  pleadings,  the  findings,  and  the  evi- 
dence, that  after  the  time  had  arrived  when  he  could 
have  availed  himself  of  that  plea,  he  acknowledged  the 
continued  existemce  of  the  debt,  and  united  with  the 
other  equitable  owners  in  causing  the  property  to  be 
conveyed  to  Smith,  and  in  the  creation  of  the  express 
trust  evidenced  by  the  declaration  here  under  consid- 
eration. In  and  by  that  trust  the  court  finds  that  it 
was  intended  to  provide  that  the  proceeds  of  the  rents  and 
profits,  and  of  the  sale,  of  that  one-edghth  interest,  should 
be  paid  to  Stanford,  until  his  claim  against  Waterman 
was  paid,  and  that  the  failure  to  so  provide  was  through 
mistake,  and  not  design;  and  it  orders  that  the  declara- 
tion be  revised  and  corrected  to  read  accordingly. 

This  finding  and  judgment  proceeds  iqpon  the  theory 
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that  it  ought  to  hare  been  so  written  in.  the  first  instance, 
and  if  tlie  judgment  is  sustained,  it  will  and  must  so  read 
and  operate  as  and  from  its  original  date.  Equity  pre- 
sumes that  that  which  ought  to  have  been  done  was 
done,  and  gives  it  force  and  effect  as  if  done.  The  right 
of  Watetrman  to  renew  his  personal  obligation  to  Stan- 
ford, in  any  form  that  they  might  agree  upon^  cannot 
and  will  not  be  disputed.  And  it  does  not  appear  that, 
at  the  date  of  the  creation  of  this  trust,  there  was  any 
legal  or  even  moral  objection  to  his  encumbering,  or  (as 
he  did  so)  actually  and  forever  disposing  of  and  parting 
with  his  interest  in  this  real  property.  At  that  time  the 
plaintiff  had  no  enforceable  claim  against  the  defendant 
Waterman.  It  was  not  until  several  months  after  the 
creation  of  this  trust,  and  after  Waterman  had  parted 
witii  all  title,  legal  or  equitable,  to  and  all  interest  in 
this  land,  that  the  note  was  given  upon  which  plaintiff's 
Mction  was  brought  It  was  then  given,  as  appears  from 
the  face  of  the  complaint,  in  renewal  of  an  obligation 
originally  given  to  plaintiff's  testator,  and  which  had 
l)eten  barred  by  the  statute  of  limitations  for  more  than 
ten  years.  At  the  time  it  was  given,  Waterman  had 
no  interest,  and  has  never  since  acquired  any,  legal  or 
equitable,  in  the  property  which  plaintiff  subsequently 
attached.  It  is  true  that  plaintiff  has  proceeded  upou 
the  theory  that  Waterman  had,  at  the  time  of  the  at- 
taohimeait,  and  still  has,  an  equitable  interest  ini  that 
property,  and  that  the  claim  of  Stanford  is  in  the  nature 
of  a  mortgage  upon  that  equitable  interest,  and  is  extin- 
guished by  tlie  lapse  of  time.  But  this  is  a  mistaken 
theorj'  which  has  run  all  through  the  discussion  of  this 
case,  and  led  to  much  confusion.  The  trust  created  in 
Smith  is  an  express  trust,  under  subdivision  1,  section 
857,  of  the  Civil  Code.  It  vests  in  Smith  the  whole 
title,  le^al  and  equitiibla  (Civ.  Code,  sec.  863.)  By 
the  very  terms  of  the  trust,  whether  we  read,  it  as  origi- 
nally written  or  as  revised,  Waterman  had  no  interest 
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in   the  property,  and  could  never  acquire  any  interest, 
unless  he  purchased  it,  as  any  stranger  might  do. 

The  only  right  that  any  beneficiary  under  the  trust 
had  or  has  was  to  sharei  in  the  proceeds  of  the  rents  and 
profits  when  realized,  and  the  sale  of  the  land  when 
sold,  and  the  only  remedy  that  of  proceedings  to  enforce 
the  execution  of  the  trust.  On  edther  theory,  however, 
the  court  was  correct  in  holding  that  the  plaintiff  could 
not  avail  himself  of  the  plea  of  the  statute  of  limita- 
tions, since  Waterman  declined  to  make  the  plea.  Even 
if  Watermaji  had  an  interest  in  the  attached  property, 
the  lien  of  the  attachment  would  be  subject  to  all  equi- 
ties. (O'Rourke  v.  O'Connor,  39  Cal.  442;  De  Celts  v. 
Porter,  69  Cal.  464.)  Even  an  unrecorded  deed  would 
prevail  against  the  liem  of  the  attachment.  (Plant  v. 
Smythe,  46  CaL  161;  Le  CleH  v.  OvUahan,  52  Cal.  252; 
Hoag  V.  Howard,  55  CaJ.  564.)  It  is  held  that  a  sub- 
sequent purchaser  or  mortgagee,  in  good  faith  amd  for 
value,  may  avail  himself  of  the  statute  of  limitations  for 
the  protection  of  his  interest,  even  if  his  grantor  or  mort- 
gagor does  not  make  the  plea,  {Lord  v.  Morris,  18  Cal. 
482;  McCcurthy  v.  Whiie,  21  Cal.  496;  82  Am.  Dec  754; 
Orattam,  v.  Wiggins,  23  Cal.  16 ;  Coster  v.  Brown,  23  Cal. 
142;  Lent  v.  Sheao'y  26  Cal.  362;  Wood  v.  GoodfeUow,  43 
CaL  185.)  But  this  is  upon  the  principle  that,  quoad 
the  property,  the  common  debtor  has  for  valuable  con- 
sideration placed  his  grantee  or  mortgagee  in  his  own 
shoes,  and  authorized  him,  for  the  purpose  of  protecting 
the  property,  to  make  any  plea  which  he  himself  could 
have  made.  Not  so  with  a  mere  creditor,  who  has  ac- 
quired no  contract  lien,  and  parted  witli  no  value.  He 
gets  nothing  but  what  is  given  him  by  the  strict  letter 
of  the  Jaw,  and  it  does  not  lie  in  his  mouth  to  defeat  the 
equities  of  third  persons  by  means  of  that  which  is  at 
best  a  mere  personal  privilege  of  his  debtor.  But>  in 
addition  to  this,  upon  the  true  theory  of  this  case,  the 
plaintiff   took  nothing,   and   acquired   no   right^   by   the 
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levy  of  his  attachment  According  to  the  all^ations  of 
his  ex>raplaint,  the  writ  was  levied,  not  by  garnishment, 
but  by  direct  levy,  as  upon  real  estate^  upon  all  the  in- 
terest of  Waterman  in  the  land  Aa  we  have  already 
seen.  Waterman  had  no  interest  in  tiie  lanid,  legal,  equi- 
table, present,  or  prospective.  ^^An  attaching  creditor 
can  acquire  no  greater  right  in  attadied  property  &an 
the  defendant  had  at  the  time  of  the  attachment  I^ 
therefore^  the  property  be  in  such  a  situation  that  the 
defendant  has  lost  his  power  over  it^  or  has  not  yet  ac- 
quired such  interest  in  or  power  over  it  as  to  permit  him 
to  dispose  of  it  adversely  to  others,  it  cannot  be  attached 
for  his  debt**     (HoweU  v.  Foster,  65  CaL  173.) 

It  is  also  claimed  that  the  claim  of  the  intervener  to 
have  the  declaration  revised  or  reformed  is  barred  by 
subdivision  4,  section  338  of  the  Code  of  Civil  Procedure. 
According  to  the  pleadings,  the  findings,  and  the  proof, 
this  point  is  not  well  taken,  for  the  mistaike  was  not  dis- 
covered until  the  attachment  was  levied,  and  that  was  less 
than  three  years  before  the  commencement  of  this  suit, 
and  the  filing  of  the  complaint  of  intervention. 

There  was  no  error  in  allowing  the  intervenor  to  amend 
his  complaint  at  the  trial,  to  conform  to  the  proofs.  This 
was  a  matter  entirely  within  the  discretion  of  the  court, 
and  fully  authorized  by  section  470  of  the  Code  of  Civil 
Procedure. 

Judgment  affirmed. 

BxATTY,  0«  J.,  and  Fatebsok,  J.,  concurred. 
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[No.  13535.    In  Bank. — September  5,  1890.] 

THE  PEOPLE  EX  rel  PETER  A.  FINIGAN,  Re- 
spoNDBjfT,  V.  DANA  PERKINS,  Appeixakt. 

Oath  or  Offiob — Time  fob  Quautiqation  of  APiPoiHTEifr— Maeda- 
TOBT  Statdtb. — ^The  proyf  lions  of  section  907  of  the  Political 
Code,  proTiding  that  when  a  different  time  is  not  prescribed, 
the  oath  of  office  mnst  be  taken,  subscribed,  and  filed  within 
ten  days  after  the  officer  has  notice  of  his  election  or  ap- 
pointment, or  when  no  such  notice  has  been  giyen,  then 
within  fifteen  days  from  the  commencement  of  his  term  of 
office;  and  section  997,  providing  that  an  office  becomes  va- 
cant upon  the  happening  of  certain  events,  one  of  which  is 
the  refusal  or  neglect  of  one  who  is  elected  or  appointed  to 
an  office  to  file  his  official  oath  or  bond  within  the  time  pre- 
scribed,—are  mandatory,  and  the  official  oath  or  bond  must 
be  filed  within  the  prescribed  time,  or  the  right  to  the  office 
becomes  forfeited. 

Id. — ^Notice  of  Appointment  —  Commission  —  Delay  afteb  Com- 
mencement OF  Tebm — CoNSTBuonoN  OF  Statttte. — ^Tho  receipt 
of  a  commission  or  a  certificate  of  election  is  notice  of  an 
appointment  or  election  within  section  907  of  the  Political 
Code,  and  that  portion  of  the  section  which  requires  an 
officer  to  qualify  within  fifteen  days  from  the  commencement 
of  his  term  of  office,  where  no  notice  has  been  given,  applies 
to  cases  where  the  result  of  an  election  is  presumed  to  be 
known  to  the  person  elected,  or  where  an  appointment  to  a 
term  of  office  has  been  applied  for  or  is  known  to  the  ap- 
pointee, and  where  the  person  elected  or  appointed  has 
ftiiled  to  receive  his  commission  or  certificate. 

Id. — ^Delat  in  Receipt  of  Commission — Membeb  of  State  Boabd 
OF  Agbicultube. — ^A  person  appointed  by  the  governor  as  di- 
rector of  the  state  board  of  agriculture  for  the  term  of  four 
years,  who  did  not  actually  receive  his  commission  until 
nearly  thirty  days  after  it  was  issued  to  him,  and  seventeen 
days  after  his  term  of  office  began,  nor  have  any  knowledge 
of  his  appointment  until  that  time,  has  ten  days  after  the 
actual  receipt  of  his  commission  in  which  to  qualify,  and 
does  not  forfeit  his  right  to  the  office  by  failure  to  qualify 
within  ten  days  after  its  issuance,  nor  within  fifteen  days 
after  the  commencement  of  the  term. 

Id. — Qualification  as  Dibectob  op  State  Agbicultubal  Society 
— Variation  of  Oath  from  Commission. — Under  the  act  of 
April  15,  1880,  entitled  "An  act  to  provide  for  the  manage- 
ment and  control  of  the  state  agricultural  society  of  the 
state,"  declaring  the  state  agricultural  society  to  be  a  state 
institution,  and  providing  for  a  "state  board  of  agriculture," 
to  consist  of  twelve  directors  to  be  appointed  by  the  gov- 
ernor, for  the  exclusive  control  and  management  of  the  said 
"state  agricultural  society"  as  a  state  institution,  the  qualifi- 
cation as  a  "director  of  the  state  agricultural  society"  of  one 
commissioned  as  a  director  of  the  "state  board  of  agricul- 
ture," is  a  sufficient  qualification  of  the  appointee.  The 
slight  difference  between  the  designation  of  the  office  in  the 
commis.dion  and  in  the  official  oath  is  of  no  importance. 
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Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco. 

The  facts  are  stated  in  the  opinion. 

Edward  P.  Cole,  and  M.  M.  Estee,  for  Appellant 

Attormy-Oeneral  Johnson,  W.  T7.  Foote,  and  Thomas 
J.  Glwnie,  for  Respondent 

Gibson,  0. — On  the  ninetenth  day  of  January,  1887, 
Governor  Bartlett  issued  a  commission  to  the  relator, 
appointing  him  a  director  of  the  state  board  of  agricul- 
ture for  the  term  of  four  years,  which  b^an  on  February 
1st  of  the  same  year,  as  prescribed  by  section  4  of  the 
act  of  1880.  (Stats.  Cal.  1880,  p.  49.)  The  commission 
was  forwarded  from  the  capitol  at  Sacramento  to  San 
Francisco  by  Wells,  Fargo  &  Co.'s  express,  addressed  to 
the  relator,  at  the  latter  place,  but  was  not  received  by 
him  until  the  seventeenth  day  of  February,  1887,  prior 
to  which  time  he  had  no  notice  of  his  appointment  or 
the  issuance  of  the  commission.  The  day  after  he  re- 
ceived the  commission  he  qualified  by  taking  and  sub- 
scribing the  oath  of  office,  which  was  filed  the  next  day, 
— ^February  19,  1887, — ^in  tho  office  of  the  secretary  of 
state.  Upon  the  filing  of  his  official  oath  he  immediately 
entered  into  and  commenced  to  exercise  the  functions 
of  the  office,  and  continued  to  hold  and  discharge  the 
duties  of  such  office  until  he  was  ousted  therefrom  by 
the  defendant  Dana  Perkins,  on  the  twenty-seventh  day 
of  January,  1888,  who  claimed  the  office  by  virtue  of  a 
commission  issued  to  him  by  Governor  Waterman  on  the 
third  day  of  January,  1888,  and  under  which  he  had  duly 
qualified. 

To  determine  the  defendant's  right  to  the  office,  the 
relator  caused  this  action  to  be  prosecuted,  which  resulted 
in  a  judgment  removing  the  defendant  from  and  letting 
the  relator  into  the  offica  Thereupon  the  defendant  ap 
pealed. 
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The  main  question  to  be  determined  is,  whether  the 
relator,  in  not  qualifying  under  the  commission  until 
nearly  thirty  days  after  it  was  issued  to  him,  forfeited 
his  right  to  the  office  under  section  907  and  997  of  the 
Political  Code. 

The  first  of  the  sections  referred  to  provides  that  when 
a  different  time  is  not  prescribed,  the  oath  of  office  rmud 
be  taken,  subscribed,  and  filed  within  ten  days  after  the 
officer  has  notice  of  his  election  or  appointment,  or 
when  no  such  notice  has  been  given,  then  within  fifteen 
days  from  the  commencement  of  his  term  of  office;  and 
the  other  section  provides  that  an  office  becomes  vacant 
upon  the  happening  of  certain  events,  one  of  which  is 
the  refusal  or  neglect  of  one  who  is  elected  or  appointed 
to  an  office  to  file  his  official  oath  or  bond  within  the  time 
prescribed. 

These  provisions  of  the  law  are  mandatory.  The  offi- 
cial oath  or  bond  must  be  filed  within  the  prescribed  time, 
or  the  right  to  the  office  becomes  forfeited.  (People  v. 
Taylor,  67  Cal.  620 ;  Pai/ne  v.  San  Francisco,  3  Cal.  122 ; 
People  V.  BrUe,  56  Cal.  79;  Eidl  v.  Superior  Court,  63 
Cal.  174;  People  v.  EaHwell,  67  Cal.  11.  See  also  BvM  v. 
Kenfield,  66  CaJ.  320,  and  People  v.  Perry,  79  Cal.  105.) 
Now,  can  it  be  said  that  the  relator  refused  or  neglected 
to  file  his  official  oath  within  the  proper  time  ?  We  think 
not  To  refuse  is  to  decline  the  acceptance  of  something 
offered,  or  to  fail  to  comply  with  some  requirement. 
Neglect  imports  the  omission  or  disregard  of  some  duty. 
How  could  the  relator  refuse  the  appointment,  or  disre- 
gard the  duty  to  qualify  connected  with  it^  until  be 
received  information  of  his  appointment?  The  power 
to  refuse  a  thing  or  neglect  a  duty  must  necessarily  be 
based  upon  a  knowledge  of  the  existence  of  the  thing 
or  the  duty.  The  relator  did  not  receive  his  commission 
until  February  17,  1887,  nor  have  any  knowledge  of  \iU 
appointment  until  that  time;  hence  he  could  not  have 
acted  upon  it  before  that  date.     It  is  conceded  that  lie 
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filed  his  official  oath  two  days  after  he  received  his  com- 
missioiL  Treating  his  commission,  then,  as  notice  of  his 
appointment,  he  qualified  in  time. 

In  cases  of  elections,  it  seems  that  the  commissions  of 
state  officers  eleot^  except  governor  and  lieutenant-gov- 
ernor, are  the  only  notices  of  their  election  that  are  pro- 
vided for.  The  issuance  of  commissions  to  such  officers 
devolves  upon  the  governor  under  section  1291  of  the 
Political  Code,  wherein  it  is  prescribed  that  the  governor 
shall,  upon  receiving  from  the  secretary  of  state,  in  ac- 
cordance with  section  1290  of  the  same  code,  a  copy  of 
the  statement  of  the  vote  cast  at  the  election,  issue  com- 
missions to  the  persons  who  from  such  statement  appeaar 
to  have  received  the  highest  number  of  votes  for  office. 
It  is  the  same  with  regard  to  the  certificates  of  election 
to  county  officers.  In  their  case  the  county  derk  must^ 
as  soon  as  the  result  of  the  election  is  declared  by  the 
board  of  supervisors,  make  out,  under  the  seal  of  the 
superior  court,  certificates  of  election,  and  deliver  one 
to  each  person  declared  elected  by  the  board  of  super- 
visors. (PoL  Code,  sees.  1283,  1284.)  These  are  the 
only  notices  provided  for.  And  unless  the  legislature 
intended  that  the  receipt  of  the  commission  in  the  one 
case,  or  of  the  certificate  of  election  in  the  other,  should 
operate  as  a  notice,  then  that  portion  of  section  907  of 
the  Political  Code,  requiring  officers  to  qualify  within  ten 
days  after  the  officer  has  notice  of  his  election  or  appointr 
ment,  can  have  no  effect  But  as  the  construction  of 
statutes  which  leads  to  such  a  result  is  not  favored,  we 
must  where  possible,  as  in  the  case  before  us,  adopt  one 
that  will  give  effect  to  every  part;  hence  we  think  that 
it  must  have  been  the  intention  of  the  legislature  that  the 
receipt  of  either  a  conmiiBsion  or  a  certifica;te  of  election 
should  be  deemed  a  notice  of  an  election.  This  view 
is  sustained  by  People  v.  Taylor,  57  Cal.  620.  There, 
it  seems,  a  certificate  of  election  as  sheriff  issued  to  the 
relator,  and  he  failed  to  qualify  within  ten  days  there- 
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after,  and  it  was  accordingly  held  that  the  certificate  of 
election  was  notice  of  his  election,  and  having  failed  to 
qualify  within  ten  days  thereafter,  the  office  became  va- 
cant 

We  are  also  of  the  same  opinion  regarding  the  receipt 
of  the  commissions  by  appointees  of  the  governor.  To 
them  the  governor  must  also  issue  commissions  (Pol. 
Code,  sec.  891),  and  there  is  no  provision;  for  any  other 
notice  to  them  of  their  appointment 

The  other  portion  of  section  907,  which  requires  an 
officer  elected  or  appointed  to  office  to  qualify  within  fif- 
teen days  from  the  commencement  of  his  tecrm  of  office, 
evidently  applies  where  an  officer  is  elected  at  a  general 
or  special  election,  the  result  of  which,  when  legally  de- 
clared, is  presumed  to  be  known  to  him,  and  he  fails  to 
receive  his  commission  or  a  certificate  of  his  election,  in 
which  event  he  must  qualify  within  fiifteen  days  after  his 
term  of  office  begins.  Or  where  he  is  an  appointee  of 
the  governor,  and,  as  in  the  case  of  the  relator  here^  the 
commencement  of  his  term  of  office  is  fixed  at  a  time 
different  from  that  of  other  offices,  and  he  knew  of  his 
appointment  when  it  was  made,  which  became  effective 
upon  the  issuance  of  the  commission  to  him  {BdU  v. 
Kenfield,  65  CaL  820;  People  v.  WhUrmn,  10  Cal.  8«; 
Conger  v.  OiXmer,  82  Cal.  80;  Marhwry  v.  Madison,  1 
Cranch,  137),  and  he  fails  to  receive  his  commission,  he 
is  then  required  to  act  upon  such  knowledge,  and  qualify 
within  fifteen  days  from  the  commencement  of  his  offi- 
cial teom.  The  relator  in  the  present  case  had  not^  as 
appears  from  the  evidence,  applied  personally  nor  through 
any  one  else  for  the  office,  and  ha4  no  knowledge  what- 
ever of  his  appointment  until  he  received  his  commis- 
sion; he  therefore  had  ten  days  thereafter  to  qualify, 
and  having  qualified  within  that  time,  he  is  entitled  to 
die  office. 

The  remaining  question  is,  Did  the  relator  qualify  as 

a  memher  of  the  state  board  of  agriculture?     The  appel 
LXXXV.  Cal.  83 
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lant  contends  that  he  did  not>  as  the  act  of  April  15, 
1880,  provides  for  two  separate  and  distinct  institutions, 
viz.,  state  board  of  agriculture,  and  state  agricultural 
society,  and  the  relator  qualified  as  a  director  of  the  state 
agricultural  society. 

The  act  referred  to  is  entitled  "An  act  to  provide  for 
the  management  and  control  of  the  state  agricultural 
society  of  the  state."  By  the  act  the  state  agricultural 
society  was  declared  to  be  a  state  institution,  and  a  "state 
board  of  agriculture,"  to  consist  of  twelve  directors  to 
be  appointed  by  the  governor,  was  also  provided  for  the 
exclusive  control  and  management  of  the  said  "state 
agricultural  society"  as  a  state  institution.  The  relator 
was  commissioned  as  a  director  of  the  "state  board  of 
agriculture,"  and  he  qualified  as  a  "director  of  the  state 
agricultural  society."  The  conunission  followed  the  des- 
ignation, of  the  office  in  the  act  by  which  it  was  created, 
and  we  think  it  therefore  sufficiently  definite  and  certain. 
The  slight  difference  between  that  and  the  designation 
of  the  office  in  the  relator^s  official  oath  we  deem  of  no  im- 
portance whatever.  He  qualified  as  a  director  of  the 
state  agricultural  society.  This  is  the  equivalent  of  qual- 
ifying as  a  member  of  the  board  of  directors,  and  also  as 
a  member  of  the  society,  for  it  is  clear  he  could  not  be  a 
director  without  being  a  member,  nor  be  a  director  with- 
out being  a  member  of  the  only  board  of  directors  desig- 
nated and  provided  for  in  the  act 

The  questions  being  thus  disposed  of  adversely  to  the 
appellant,  it  results  that  the  judgment  should  be  affirmed. 

FooTB,  C,  and  Vanoliep,  C,  concurred. 

The  CoTTET. — For  the  reasons  given  in  the  ioTeffAng 
opinion,  the  judgment  is  affirmed 
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[Na  20716.    Department  One. — September  6,  1890.] 

THE  PEOPLE,  Eespondent,  v.  WILLIAM  MOMNO, 
AppELijkirr. 

GONSTITUTXONAI.  LaW— RiOHT  TO  Sfbd>t  Tbiai/— Pbh ai.  Oodi>— 
MAin)ATaBT  Statute. — Section  13  of  article  1  of  the  consti- 
tution guarantees  a  speedy  and  public  trial  to  every  person 
accused  of  crime,  and  section  1382  of  the  Penal  Ck)de.  pro- 
Tiding  the  time  within  which  an  indictment  or  information 
must  be  filed,  and  within  which  the  defendant  must  be  tried 
thereafter,  is  mandatory  and  imperative  in  its  provisions, 
and  confers  no  discretion  upon  the  court 

Id. — ^Discretion  of  Coubt — ^Pobtponehbht  of  Tbial — ^Dismissal 
OF  Infobmation. — ^The  court  has  no  discretionary  power  to 
prolong  the  imprisonment  of  a  defendant  accused  of  crime, 
without  a  trial,  beyond  the  time  provided  by  law,  and  where 
a  prisoner,  against  whom  an  information  was  filed,  entered 
a  plea  of  not  guilty  five  days  after  such  filing,  and  made  no 
application  for  a  postponement,  the  case  should  have  been 
dismissed  for  want  of  prosecution,  on  his  motion  made  more 
than  sixty  days  after  the  filing  of  the  information,  where 
the  defendant  was  not  brought  to  trial  within  such  period, 
and  the  prosecution  showed  no  valid  reason  for  the  delay. 

Id. — Showing  of  Cause  fob  Postponement — ^Pbesxtmption. — ^Un- 
der section  1382  of  the  Penal  Code,  entitled  the  defendant 
to  a  dismissal  in  such  a  case,  "unless  good  cause  to  the 
contrary  is  shown,"  it  is  enough  to  authorize  the  dismissal 
for  the  defendant  to  show  that  the  time  fixed  by  the  statute, 
after  information  filed,  had  expired,  and  that  the  case  had 
not  been  postponed  on  his  application,  and  the  court  can- 
not presume  that  there  was  any  good  cause  for  holding  him 
for  a  longer  time  without  a  trial,  but  the  prosecution  must 
show  it  affirmatively. 

Appeai/ — ^Review  of  Ebbobs  not  Excepted  to. — ^When  proper  ex 
ceptions  are  not  reserved,  the  rulings  of  the  trial  court  upon 
evidence  cannot  be  considered  by  this  court  upon  appeal. 

Cbiminal  Law — Labceny — Felonious  Intent — Time  of  Taking — 
Question  of  Fact  fob  Juby — Instbuction — Pbejudigial  Er- 
BOB. — An  instruction  to  the  jury,  requested  by  the  defendant, 
upon  trial  for  larceny,  that  "if  the  jury  believe  that  the 
defendant  had  no  felonious  intent  to  steal  the  property  at 
the  time  he  took  it.  they  must  acquit,  even  if  they  should 
believe  that  he  subsequently  conceived  the  intent  to  appro- 
priate it,"  is  correct  as  an  abstract  proposition  of  law,  and 
where  the  evidence  was  such  as  to  render  such  an  instruction 
applicable,  it  should  have  been  given,  and  the  refusal  of  the 
court  to  give  the  latter  part  of  it  was  prejudicial  error,  as 
the  question  as  to  whether  the  felonious  intent  existed  at 
the  time  the  property  was  taken  was  a  question  whicb 
should  have  been  left  to  the  jury,  under  the  instruction  asked. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  re- 
fusing to  dismiss  an  information. 
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Tho  facts  are  stated  in  the  opinion  of  the  court. 

Barclay  Henley,  and  Clitus  Bckrbour,  for  Appellant 

Attomey-Oeneral  Johnson,  for  Bespoudent 

WoEKS,  J. — The  defendant  was  convicted  in  the  court 
below  of  the  crime  of  larceny,  and  sentenced  to  the  state's 
prison  for  the  term  of  four  years.  In  support  of  his 
appeal  to  this  court,  he  contends  that  the  court  below 
erred  in  overruling  a  motion  made  by  him  to  dismiss 
the  case.  The  motion  to  dismiss  was  made  on  the 
ground  that  he  was  not  given  a  speedy  trial.  It  was 
shown  or  stipulated,  in  support  of  his  motion,  that  the 
information  against  him  was  filed  on  the  seventh  day  of 
August,  1888;  that  he  was  arraigned  and  entered  his 
plea  of  not  guilty  on  the  twelfth  day  of  the  same  month ; 
and  that  he  had  never  made  any  application  for,  nor 
was  there  any  postponement  of,  the  action  in  his  behalf 
or  on  his  application.  The  motion  to  dismiss  was  made 
on  the  nineteenth  day  of  March,  1889.  No  showing  was 
made  on  the  part  of  the  people,  or  any  attempt  made  to 
show  any  valid  reason  for  the  delay.  The  constitution 
guarantees  a  speedy  and  public  trial  to  every  person 
charged  with  crime.  (Const.,  art  1,  sec.  13.)  The 
legislature  has  providod  what  shall  constitute  a  reason- 
able time  within  which  a  dofendant  shall  be  brought  to 
trial.  Section  1382  of  the  Penal  Code  provides:  "TTie 
court,  unless  good  cause  to  the  contrary  is  shown,  must 
order  the  prosecution  to  be  dismissed  in  the  following 
cases:  1.  When  a  person  has  boon  held  to  answer  for  a 
public  offense,  if  an  indictment  is  not  found  or  an  infor- 
mation filed  against  him  within  thirty  days  thereafter; 
2.  If  a  defendant,  whoso  trial  has  not  been  postponed 
upon  his  application,  is  not  brought  to  trial  within  sixty 
days  after  the  filing  of  the  indictment  or  filing  of  the 
information."  The  court  below,  in  denying  the  defend- 
ant's motion,  said:  "The  question  you  raise  I  have  con 
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sidered  before,  and  under  my  construction  of  the  law,  it 
is  discretionary,  and  not  mandatory,  and  I  will  preeume 
that  the  court  was  engaged  in  the  trial  of  other  causes." 
We  think  this  is  not  a  proper  construction  of  the  law. 
A  pairty  charged  with  crime  has  the  constitutional  ri^t 
to  a  speedy  trial,  and  the  court  has  no  discretionary 
power  to  deny  him  a  right  so  important^  or  to  prolong 
his  imprisonment  without  such  trial  beyond  the  time 
provided  by  law.  The  statute  is  imperative.  "The 
courts  unless  good  cause  to  the  contrary  is  shown,  must 
order  the  prosecution  to  be  dismissed."  Here  no  cause 
for  delay  was  shown.  It  was  enough  for  the  defendant  to 
show  that  the  time  fixed  by  the  statute,  after  information 
filed,  had  expired,  and  that  the  case  had  not  been  post- 
poned on  his  application.  If  there  was  any  good  cause 
for  holding  him  for  a  longer  time  without  a  trial,  it  was 
for  the  prosecution  to  show  it  The  court  could  not  pre- 
sume it.  Under  the  facts  as  shown  the  case  should  have 
been  dismissed,  amd  it  was  error  to  deny  the  motion. 
As  to  what  is  meant  by  a  speedy  trial,  independent  of  a 
statute  like  ours,  see  Nixon  v.  State,  41  Am.  Dec.  601,  and 
note  604:.  Under  a  statute  similar  to  ours,  the  supreme 
court  of  Kansas  held  that  a  defendant  was  entitled  to  be 
discharged  on  a  writ  of  habeas  corpus  whera  his  case  had 
not  been  tried  as  required  by  the  statute.  (In  re  Mc- 
Micken,  89  Kan.  406.) 

Certain  rulings  of  the  court  upon  the  evidence  are  com- 
plained of,  but  the  proper  exceptions  were  not  reserved, 
and  the  questions  cannot^  for  that  reason,  be  considered 
by  this  court 

The  defendant  requested  the  court  to  instruct  the  jury : 
"If  the  jury  believe  that  tihe  defendant  had  no  felonious 
intent  to  steal  the  property  at  the  time  he  took  it>  they  must 
acquit,  even  if  they  should  believe  thai  he  svhseqaenily 
conceived  the  intent  to  appropriate  it/'  The  court  gave 
the  first  clause  of  the  instruction,  but  refused  to  give  that 
part  of  it  in  Italics.  The  instruction  was  correct  as  an 
abstract  proposition  of  law.     {People  v.  Jersey,  18  CaL 
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337;  People  v.  Salorse,  62  OaL  139;  8taie  v.  Homes,  17 
Mo-  879;  57  AnL  Dec.  269,  note  273;  Stwrch  v.  Staie, 
63  Ind.  285;  80  Am.  Bep.  214.)  And  the  evidence  was 
such  as  to  render  such  an  instmction  applicable  to  this 
casei,  and  it  shoold  have  been  given.  Whether  the  felo- 
nioos  intent  existed  at  the  time  the  property  was  taken 
was  a  question  which  should  have  been  letft  to  the  jury, 
under  the  instruction  asked.  The  judgment  and  order 
appealed  from  are  reversed,  and  the  court  below  is  in- 
structed to  dismiss  the  information  unless  good  reason  for 
the  failure  to  bring  the  defendant  to  trial  is  shown, 

Patebson,  J.,  and  Fox,  J.,  concurred. 


[No.  13541.    In  Bank. — September  6,  1890.] 

C.  R  CHATFIELD,  Respondent,  t;.  D.  D.  WIL- 
LIAMS ET  Ai^,  Appellants. 

Vendob  and  Pubchasea— Action  to  Recoveb  Pubchasb-monet— 
Tbkdeb — Pleading  —  Motion  fob  Judgment — ^Amendment  of 
Answeb. — In  an  action  to  recover  money  paid  under  a  con- 
tract of  defendants  to  cause  certain  land  to  be  conyeyed  to 
the  plaintiff,  where  the  complaint  alleged  that  the  plaintiff, 
at  the  time  named  In  the  contract,  tendered  to  defendants 
the  purchase-money  due,  with  interest,  and  demanded  that 
defendants  cause  the  lands  to  he  conveyed  to  him,  hut  that 
they  refused  to  convey  the  same  or  return  to  plaintiff  the 
money  paid  by  him,  and  the  answer  failed  properly  to  deny 
the  allegation  of  tender,  whereupon  plaintiff  moved  for  Judg- 
ment upon  the  pleadings,  defendants  should  he  permitted  to 
amend  their  answer  by  denying  that  any  tender  was  made, 
and  it  is  error  to  refuse  to  allow  such  amendment,  where  it 
appeared  that  the  case  was  ready  for  trial  nearly  five 
months  after  the  answer  was  filed;  that  no  demurrer  or  mo- 
tion to  strike  out  was  filed,  and  no  notice  that  Judgment 
on  the  pleadings  would  be  asked  was  given  until  the  parties 
announced  themselves  ready  for  trial,  and  there  was  an  at- 
tempt to  deny  the  allegation  as  to  tender,  and  there  is  noth- 
ing in  the  record  to  show  that  the  application  to  amend 
the  answer  was  not  made  in  good  faith. 

Id. — ^Tbndeb  of  Conveyance — Duty  of  Vendob. — Under  a  contract 
to  cause  land  to  be  conveyed  by  bargain  and  sale  deed,  to 
be  paid  for  in  installments,  it  is  the  duty  of  the  vendor,  on 
tender  of  the  balance  due  under  the  contract,  to  execute  and 
deliver  a  deed  of  conveyance  to  the  purchaser,  and  the  pur- 
chaser is  not  bound  to  tender  to  the  vendor  a  conve><&nce 
for  execution. 
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Id. — ^RE8cis£ioir  bt  Pubohaseb— Plbadino — Nonoi  oar  Rxscnssioir 
^Demand  or  Pubcjhasb-monkt.— Where  the  Tender  under 
such  a  contract,  on  tender  of  the  balance  of  the  purchaae 
price,  refuses  or  neglects  to  conyey,  his  default  authorizes 
the  Yendee  to  treat  the  contract  as  at  an  end,  and  to  reoorer 
the  money  which  has  been  paid;  and  it  is  not  necessary,  in 
an  action  to  recover  the  purchase-money,  to  allege  or  show 
that  plaintiff  gaye  defendants  notice  of  rescission,  or  that 
he  demanded  a  return  of  the  amount  already  paid. 

Appeal  from  a  judgment  of  the  Superior  Oourt  of 
Butte  Coxmtj. 

The  facts  are  stated  in  Ihe  opinion  of  the  oourt 

John  Odle,  for  Appellanta. 

Oray  4k  Sexton,  tor  Bespondenl 

PATEBsoifr,  J. — ^It  is  alleged  in  the  complaint  that 
plaintiff  and  defendants  entered  into  an  agreement  of 
which  the  following  is  a  copy: — 

"Biggs,  Cal.,  March  29,  1888. 

'^Received  from  C.  E.  Chatfield  three  hundred  dollars, 
for  which  McDaniel  &  Co.  agree  to  cause  to  be  conveyed, 
by  bargain  and  sale  deed,  to  said  C.  E.  Chatfield,  the  fol- 
lowing land  in  Butte  County,  California,  shown  on  the 
plat  of  Pittas  addition,  and  upon  the  terms  following,  to 
wit:  Lot  No.  one  (1),  containing  4.46  acres,  in  said  Pitt's 
addition  to  the  town  site  of  Biggs,  as  per  map  on  file  with 
the  recorder  of  Butte  County,  payable  at  Biggs,  as  fol- 
lows: $434.26  on  or  before  October  1st,  from  date,  with 
eight  per  cent  interest  Time  is  hereby  expressly  agreed 
to  be  the  essence  of  this  agreement. 

"MoDawiel  &  Co.'' 

That  plaintiff  on  October  1,  1888,  tendered  to  defend- 
ants said  sum  of  $434.25,  with  interest,  and  demanded 
that  defendants  cause  the  lands  to  be  conveyed  to  him, 
but  they  refused,  and  still  neglect  and  refuse,  to  convey 
the  same  or  return  to  plaintiff  the  three  hundred  dollars 
paid  by  him.  Hie  prayer  is  for  a  judgment  for  the  sum 
of  three  hundred  dollars^  with  legd  interest  aoid  ooets. 
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The  defendants,  in  their  answer,  admit  the  execution 
of  the  cx)ntraot,  but  "deny  that  on  the  first  day  of  Oc- 
tober following  plaintiff  tendered  to  defendants  the 
further  sum  $434,25,  with  interest  thereon  from  the 
twenty-ninth  day  of  March,  1888,  at  eight  per  cent  per 
annum,  and  demanded  that  defendants  cause  to  be  con- 
veyed to  him,  by  bargain  and  sale  deed,  the  lands  above 
described;  that  defendants  failed,  neglected,  or  refused 
to  convey  said  property  to  the  plaintiff,  and  still  do  fail, 
neglect,  and  refuse  to  convey  the  same,  or  to  return  to 
the  plaintiff  said  sum  of  three  hundred  dollars  paid  by 
him  on  said  contract"  The  bill  of  exceptions  shows 
that  the  case  was  regularly  set  for  trial  on  September  17, 
1889;  that  on  that  day  both  parties  appeared  and  an- 
nounced themselves  ready  for  trial;  that  upon  the  plead- 
ings being  read  to  the  court,  the  plaintiff  moved  for 
judgment  on  the  pleadings,  on  the  ground  that  none 
of  the  material  allegations  of  the  complaint  had  been 
denied;  that  thereupon  defendants  asked  permission  to 
amend  their  answer  by  denying  that  any  tender  was  made 
on  October  1,  1888,  or  before,  or  at  any  time,  and  the 
court  denied  the  motion. 

We  think  the  amendment  ought  to  have  been  allowed. 
The  answer  was  filed  on  April  28,  1889,  and  no  demurrer 
or  motion  to  strike  out  was  filed,  and  no  notice  that 
judgment  on  the  pleadings  would  be  asked  was  given, 
until  the  parties  announced  themselves  ready  for  trial, 
September  17th.  There  was  an  attempt  to  deny  the 
allegation  as  to  tender,  and  there  is  nothing  in  the 
record  to  show  that  it  was  not  made  in  good  faith.  It 
does  not  appear  that  any  delay  would  have  been  caused 
by  the  proposed  amemdment;  but  if  there  had  been,  the 
court  could  have  required  an  immediate  amendment, 
and  imposed  terms  commensurate  to  the  time  and  ex- 
pense of  the  continuance.  The  denial  is  verified.  It 
may  be,  as  claimed  by  respondent,  that  the  learned  judge 
had  reason  to  believe,  from  continuances  and  other  pro- 
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ceedings,  that  the  defendants  were  not  acting  in  good 
faith.  The  triaJ  judge  very  often  can  see  from  the  ma- 
neuvers of  a  party  in  court  that  his  object  is  delay,  or  to 
annoy  his  adversary,  and  recognizing  his  superior  posi- 
tion for  the  detection  of  such  tactics,  we  ara  always  loth 
to  interfere  with  the  exercise  of  his  discretion;  but  there 
is  nothing  in  the  record  to  indicate  that  defendants 
were  not  trying  to  defend  in  good  faith  on  a  mate- 
rial issue,  no  affidavit  of  the  plaintiff  in  opposition  to  the 
request,  nothing  in  the  bill  showing  any  previous  dilatory 
proceedings.  Taking  the  record  as  we  find  it,  and  apply- 
ing the  rule  of  liberality  in  the  allowance  of  amendments 
which  has  always  prevailed  in  this  state,  we  must  reverse 
the  judgment     (Bank  v.  Stover,  60  Cal.  387.) 

As  the  case  is  going  back  for  further  proceedings,  we 
may  aid  the  court  below  by  saying  that  the  contention 
of  appellant  as  to  the  sufficiency  of  the  allegations  of 
the  complaint^  in  our  opinion^  are  not  well  taken.  The 
plaintiff  was  not  bound  to  tender  the  defendants  a  con- 
veyance for  execution.  It  was  the  duty  of  the  defend- 
ants, on  tender  of  the  balance  due  under  the  contract, 
to  execute  and  deliver  a  deed  of  conveyance  to  plaintiffs. 
(Camp  V.  Morse  J  6  Denio,  164.)  Nor  was  it  necessary 
to  allege  or  show  that  plaintiff  gave  defendants  notice 
of  rescission,  or  that  he  demanded  a  return  of  the  three 
hundred  dollars.  Where  the  vendor  under  such  a  con- 
tract, on  tender  of  the  balance  of  purchase  price,  refuses 
or  n^lects  to  convey,  his  default  authorizes  the  vendee 
to  treat  the  contract  as  at  an  end,  and  to  recover  the 
money  which  has  been  paid.  (OiUet  v.  Maymwd,  5 
Johns.  86;  Ywn,  Bentfrnysen  v.  Crapser,  8  Johns.  259; 
Frost  V.  Smith,  7  Bosw.  108.)  Judgment  reversed,  and 
cause  remanded,  with  directions  to  allow  the  defendants 
to  amend  their  answer  as  to  denials^  but  in  no  other  re- 
spect 

Beattt,  C.  J.,  Works,  J.,  MoFaklaitd,  J.,  Fox,  J., 
and  Sharpstein,  J.  concurred. 
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[No.  13307.  In  Bank.— September  6,  1890.] 

WILLIAM]  H.  HAMMOND,  Assignee,  etc.,   Appel- 
lant, V.  EMELINE  WALLACE  et  al..  Respond* 

ENTS. 

Appeal  fbom  Judgment  —  Dismissal. — An  appeal  from  a  Judg- 
ment not  taken  until  nearly  two  years  after  the  Judgment 
was  entered  will  be  dismissed. 

Review  on  Appeal — ^Nonsuit — ^Eibbob  of  Law — ^Exception — Speo- 
FiCATioN  OF  iNsxjFFiciENCT  OF  I«viDSNOE. — ^Au  error  lu  grant- 
ing a  nonsuit  is  an  error  of  law,  and  if  excepted  to  and  speci- 
fied as  such  may  be  reviewed,  without  any  specification  of 
the  particulars  In  which  the  evidence  was  insufficient. 

Rescission  of  Conveyance — Auction  Sale  bt  Assignee  of  In- 
solvent— Conspiracy  to  Prevent  Competition  in  Bidding — 
Unreasonable  Delay — ^Knowledge  of  Assignee — ^Pleading — 
Nonsuit. — ^Where  an  action  is  brought  by  the  assignee  of  an 
insolvent  debtor  to  rescind  and  set  aside  a  conveyance  of 
lands  of  the  insolvent  sold  at  auction  by  the  assignee,  on 
the  ground  that  the  property  was  bid  in  at  a  grossly  inade- 
quate price,  and  that  the  purchaser  at  the  sale  had  conspired 
with  others  to  prevent  competition  in  bidding,  of  which  the 
assignee  had  no  knowledge  at  the  time  of  the  sale,  a  delay 
of  about  one  year  and  a  half  In  bringing  the  action  is  un- 
reasonable and  fatal  to  the  action,  where  there  is  no  aver- 
ment in  the  complaint  that  during  that  time  the  assignee 
did  not  have  such  knowledge,  and  there  is  no  offer  to  amend 
the  complaint,  although  the  point  is  made  on  motion  for  a 
nonsuit  that  there  is  no  such  averment  or  proof. 

Id. — Sufficiency  of  Evidence — ^Nonsuit. — The  fact  that  there  is 
sufficient  evidence  to  establish  prima  facie  the  alleged  agree- 
ment to  prevent  competition  at  the  sale  is  not  alone  suffi- 
cient to  sustain  plaintiff's  case  for  a  rescission  of  such  con- 
yeyance,  and  it  is  not  error  to  grant  a  motion  for  a  nonsuit 
where  there  is  a  failure  of  other  necessary  averments  and 
proofs  to  Justify  the  recovery. 

Id. — ^Prompt  Rescission  Necessaby. — ^The  first  requisite  of  re- 
scission is  prompt  action,  and  a  party  cannot  wait  until 
time  shall  determine  whether  the  contract  sought  to  be 
rescinded  turned  out  good  or  bad;  and  this  is  particularly 
true  in  a  new  country,  where  values  change  rapidly. 

Id. — Inadequacy  of  Price. — ^Mere  inadequacy  of  price  is  not  alone 
sufficient  to  warrant  a  court  in  setting  aside  a  sale. 

[d. — Pleading — Evidence — ^Notice  of  Rescission — Offer  to  Re- 
store Consideration — ^Tender  before  Suit — Condition  Prece- 
dent.— Where  there  is  no  averment  or  proof  of  a  rescission 
of  the  contract,  or  of  any  attempt  to  rescind  before  suit,  and 
no  averment  or  proof  of  any  tender  or  offer  before  suit  to 
return  to  the  vendee  anything  of  value  received  from  said 
vendee,  such  defect  is  fatal  to  an  action  to  rescind  a  convey- 
ance. An  offer  before  suit  to  return  the  purchase-money  is 
a  condition  precedent  to  the  maintenance  of  the  action,  and 
It  is  not  sufficient  to  aver  a  willingness  and  ability  to  return 
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to  the  defendant  all  the  moneys  paid  on  the  purchase  of  the 
property,  and  lawfully  and  legitimately  paid  out  or  expended 
on  account  of  the  purchase,  and  to  offer  to  do  so  in  the 
complaint 

Appeal  from  a  judgment  of  the  Superior  Court  of  Tu- 
lare Countsr,  and  from  an  order  denying  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

N.  0.  Bradley,  P.  D.  Wigginion,  and  A.  B.  Hunt,  for 
Appellant 

Interfering  with  bidding  at  auctions  by  a  combination 
among  the  bidders  not  to  bid,  or  to  refrain  from  bidding, 
i-enders  the  sale  void  as  against  public  policy,  and  this  doc- 
trine is  especially  applicable  to  judicial  sales.     (Dudley 
V.  Odom,  5  S.  C.  131;  22  Am.  Eep.  6;  Cocks  v.  Izard,  7 
WalL  569,  662;  1  Story's  Eq.  Jur.,  sec.  293;  2  Pomero/s 
Eq.  Jur.,  sec  934,  p.  444,  and  cases  cited;  Wait^s  Actions 
and  Defenses  (1879),  pp.  91-93,  sees.  1,  2 ;  Swan  v.  Chor- 
perming,  20  CaL  182 ;  Wooton  v.  Hinkle,  20  Ma  292 ;  1 
Whajrton  on  Contracts  (1882),  sec.  443,  p.  616;  Hook  v. 
Tiumer,  22  Mo-  833 ;  Hanley  v.  Cramer,  4  Cow.  717 ;  Oar- 
diner  V.  Morse,  26  Me.  142 ;  Martin  v.  Evwns,  2  Rich.  Eq. 
356,  368 ;  Jones  v.  Caswell,  3  Johns.  Cas-  29 ;  2  Am*  Dec. 
134;  Doolin  v.  Ward,  6  Johns.  194;  Bay  v.  Mackvn,  100 
111.  246;  SmvU  v.  J  ones,  1  Watts  &  S.  136;  Jenkins  v. 
Frmk,  30  Cal.  592 ;  89  Am.  Dec.  134 ;  Packard  v.  Bird,  40 
Cal.  383.)    If  the  sale  was  void  nothing  passed  by  the  sale, 
and  no  one  who  was  conn^ected  with  the  fraud  can  claim 
any  profit  from  the  purchase.     {Smvll  v.  Jones,  1  Watts 
&   S.    128;   Swan  v.   Chorpenning,  20   Cal.    182;  Jen- 
kins V.  FrinJc,  30  Cal.  692;  89  Am.  Dec.   134;  Mar- 
tin V.   Wade,  37  Cal.   176;  Packard  v.  Bird,  40  Cal. 
383;  Martin  v.   Evans,  2   Rich.   Eq.   368;   Dudley  v. 
Odom,  5  S.  C.  131;  22  Am.  Rep.   6.)     The  respond- 
ent  stands   in   the   position   of   an    involuntary  trustee, 
and  to  account  for  the  rents  and  profits.     (Civ.  Code,  sec. 
2224: 1  Pomeroys's  Eq.  Jur.,  sec.  166 ;  1  Perry  on  Trusts, 
sec.  166.)     The  evidence  shows  that  the  respondent  had 
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in  her  hands  a  much  greater  sum  of  money  received 
by  her  for  the  use  and  occupation  of  the  land  than 
the  sum  paid  by  her  to  the  appellaat  Therefore  it  was 
wholly  unnecessary  for  the  appellant  to  tender  the  sum 
received  to  the  respondent  before  commencing  suit.  (Al- 
lerton  v.  AUerton,  60  N.  Y.  670 ;  Harris  v.  Equitable  Life 
Asmrance  Society,  64  K  T.  200 ;  WaMs  v.  WUte,  13  Cal. 
323.)  When  a  contract  is  void^  on  the  ground  that  it  is 
contrary  to  public  policy,  the  principles  of  rescission  do 
not  apply.  (Martin  v.  Wade,  37  Cal.  168 ;  Seylaar  v.  Car- 
son, 69  Pa.  St.  86 ;  McCasJcey  v.  Graff,  23  Pa.  St.  326 ; 
Jackson  v.  SummervUle,  13  Pa*  St  368 ;  Sands  v.  Codr 
wise,  4  Johns.  636;  OHhert  v.  Hojfnum,  2  Watts,  68;  26 
Am.  ayea,  103.)  In  cases  of  actual  fraud,  a  tender  of  the 
amount  paid,  or  of  the  thing  received,  is  not  required  of 
one  commencing  suit.  (1  Perry  on  Trusts,  sec.  166;  1 
Wharton  on  Contracts,  sec.  285,  p.  425 ;  Guerrero  v.  B(Jr 
lerino,  48  Cal.  118 ;  Eolinshead  v.  Simms,  51  CaL  158.) 
Swall,  Bollinger,  and  Cartmill  cannot  be  treated  as  inno- 
cent purchasers,  never  having  paid  any  part  of  the  pur- 
chase-money. (1  Perry  on  Trusts,  sec  219.)  A  trustee 
is  accountable  for  the  rents  and  profits  he  might  have  re- 
ceived.    (2  Pomeroy's  Eq.  Jur.,  sec.  1058.) 

A.  N.  Drovm,  for  Respondent 

The  appeal  from  the  judgment  cannot  be  considered, 
and  must  be  dismissed.  The  judgment  was  entered  April 
21,  1887.  The  notice  of  appeal  was  served  and  filed  on 
the  efighth  day  of  April,  1889.  (Code  Civ.  Proc,  sec 
939,  subd.  1;  Gray  v.  Winder,  77  Cal.  526;  VoU  v.  Hoi 
lis,  60  CaL  572;  Douglas  v.  Fulda,  54  Cal.  589.)  As 
there  is  no  appeal  from  the  judgment,  ap.d  as  the  bill  of 
exceptions  contained  no  specifications  of  insufficiencies 
in  the  evidence,  the  motion  for  a  new  trial,  so  far  as  it 
rested  on  this  ground,  was  properly  denied.  (Patent 
Brick  Co.  v.  Moore,  75  Cal.  207 ;  Loivrie  v.  Saiz,  75  Cal. 
352;  Thompson  v.  White,  76  Cal.  382.)     The  action  of 


Digitized  by 


Google 


Sf>pt  1890.1        Hammond  v.  Wallaok.  636 

liie  court  below  in  granting  the  nonsuit  cannot  be  revereed 
<3n  the  ground  that  the  evidence  is  insufficient  to  sustain 
the  decision,  as  that  is  a  ground  for  the  review  of  ques- 
tions of  tact,  while  the  granting  of  a  nonsuit  is  simply  an 
error  of  law.  (Schroeder  v.  Schmidt,  74  OaL  460.)  Tlie 
complaint  does  not  state  facte  sufficient  to  constitute  a 
cause  of  action.  (Collins  v.  Tovmsend,  68  Cal.  614; 
Salishwy  v.  Shirley,  58  Cal.  465 ;  Triscoruy  v.  Orr,  49  Cal. 
617;  Rogers  v.  Shaxrmon,  62  Cal.  107;  Gage  v.  Bates,  40 
Cal.  385;  Joseph  v.  Holt,  87  Cal.  250,  267.)  Appellant 
did  not  rescind  promptly.  (Civ.  Code,  sec.  1691,  subd. 
1;  2  Pomero/s  Eq.  Jur.,  sees.  817,  917.)  Even  if  the 
commencement  of  a  suit  could  be  considered  a  rescission, 
it  was  not  done  until  about  one  year  and  a  half  after  the 
sale  and  conveyance  which  are  sougiht  to  be  set  aaide. 
There  is  no  attempt  at  explanation  or  excuse  for  the  delay; 
and  it  must  bar  a  recovery.  (Barfield  v.  Price,  40  OaL 
685,  542;  Marston  v.  Simpson,  64  Cal.  190;  CoUins  v. 
Townscnd,  68  Cal.  615;  Bvxkle  v.  Levy,  70  CaL  260, 
264.)  The  rescission  should  have  been  before  suit.  (jOoJr 
lins  V.  Tovmsend,  58  Cal.  615 ;  Frait  v.  FisJce,  17  CaL 
385;  Oifford  v.  CarvUl,  29  CaL  593;  BohiU  v.  DiUer,  41 
CaL  636;  Miller  v.  Steen,  20  CaL  407;  89  Am.  Dec 
124;  Herman  v.  Hafferuegger,  64  CaL  161.)  Appellant 
made  no  restoration  of  what  he  had  received  under  the  con- 
tract The  statute  requires  (Civ.  Code,  sec.  1691,  subd. 
2)  that  the  party  must  restore,  and  also  must  use  reason- 
able diligence  to  restore,  to  the  other  party  "everything 
of  value  which  he  has  received  from  him  under  the  ooci- 
tract"  The  language  of  the  statute  is  purposely  broad 
and  comprehensive.  It  makes  no  difiFerence  how  slight 
the  valua  (See  Gijford  v.  CarvUl,  29  CaL  693;  CoUins 
V.  Tovmsend,  68  CaL  616  616 ;  Miller  v.  Steen,  20  Cal. 
407;  89  Am.  Dec.  124;  Frait  v.  Fiske,  17  CaL  386.) 
Hence  the  requirement  tha(t  a  rescission,  in  order  to  be  ef- 
fectual, must  be  in  toto.  (BohaU  v.  Diller,  41  CaL  632.) 
There  could  be  no  reBcission,  because  it  was  impossible 
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to  place  the  parties  in  statu  qwo.  "It  is  well  settled  that 
under  such  circumstanoes  there  can  be  no  rescission  of  the 
contract"  {BwHey  v.  Fox,  78  Cal.  389;  Staie  v.  Uc- 
Cauley,  16  CaL  429,  458.)  A  party  is  not  entitled  to 
relief  on  the  ground  of  fraud  unless  daitnaged  thereby. 
{Board  of  Commissioners  v.  Yownger,  29  Cal.  1Y6 ;  Mor- 
rison V.  Lfods,  39  Cal.  381.)  Then,  too,  the  legislation  of 
our  state  seems  to  preclude  a  recovery  in  this  suit  (Civ. 
Code,  sec  4;  Pol.  Code,  sec  4;  Kerr  on  Fraud  and  Mis- 
take, pp.  224,  225.)  The  inadequacy  of  consideration  al- 
leged is  no  ground  for  vacating  the  sale.  {Kennedy  v. 
Dwm,  58  CaJ.  339 ;  Jamison  v.  King,  50  Cal.  132;  Smith 
V.  Black,  115  TJ.  S.  318 ;  Stephenson  v.  Jcmaiary,  49  Mo. 
465,  468;  Laclede  Bank  v.  Keel&r,  109  111.  385,  393.) 
Property  at  forced  sale  is  usually  sold  at  a  sacrifice;  but 
that  fact  alone  does  not  impeach  the  fairness  of  the  sale, 
and  is  not  suf&cient  reason  for  setting  it  aside.  {Maxwell 
V.  Newton,  66  Wis.  267 ;  Waterman  v.  Spaulding,  61  HL 
425;  Eoodless  v.  Reid,  112  IlL  105;  Ckurk  v.  Trust  Co., 
100  U.  S.  152.) 

The  CouBT. — ^Plaintiff  is  the  assignee  in  insolvency  of 
Uhlhom  and  Maples.  On  Jurue  9,  1884,  he  caused  to  be 
sold  at  public  auction  certain  lands  belonging  to  them, 
and  the  defendant  Wallace  became  the  purchaser,  and 
in  due  time  received  a  deed  of  conveyance.  She  after- 
wards sold  and  conveyed  various  portions  of  the  lands 
to  the  other  defendants.  On  November  18,  1885,  about 
one  year  and  a  half  after  the  sale,  this  present  action  was 
brought  to  set  aside  the  sale,  on  the  alleged  grouuds  that 
the  property  was  bid  in  at  a  grossly  i|nadequaite  price, 
and  that  the  defendant  Wallace  had  conspired  with  one 
Clowe  and  others  to  prevent  competition  in  bidding.  It 
is  also  averred  that  the  other  defendants  purchased  of 
Wallace  with  full  knowledge  of  the  alleged  fraud  prac- 
ticed at  the  auction.  The  court  below  granted  a  nonsuit 
and    rendered   judgment   for    defendants,    and    plaintiff 
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appeals  from  the  judgmeut,  and  from  an  order  denying  a 
new  trial.  The  appeal  from  the  judgment  was  not  taken 
until  nearly  two  years  after  the  judgment  'was  entered, 
and  it  is  therefore  dismissed.  Bespondents  contend  that 
the  question  whether  or  not  the  granting  of  the  motion 
for  nonsuit  was  sustainted  by  the  evidence  cannot  be 
considered,  because  there  is  no  specification  of  the  par- 
ticular in  which  the  evidence  was  insufficient;  but  it 
seems  to  have  been  settled  thait  an  error,  if  any,  in  grantr 
ing  a  nonsuit  is  an  error  of  law,  and  if  excepted  to  and 
specified  as  sudi,  as  was  done  in  the  case  at  bar,  may 
be  reviewed  without  any  specificationi  of  the  evidence. 
(Schroeder  v.  Schmidt,  74  Cal.  459 ;  Donahue  v.  OcJla- 
van,  43  CaL  576;  Cramns  v.  Dewey,  13  Cal.  42.)  As  to 
all  the  defendants  other  than  the  defendant  Wallace,  there 
is  no  room  to  doubt  the  correctness  of  the  nonsuit  and  the 
judgment  There  is  nothing  to  show  that  either  of  them 
had  any  reason  to  suppose  that  there  had  been  any  fraud 
or  irr^^larity,  if  any  such  there  was,  at  the  auction  sale, 
or  that  there  was  any  agreement  or  understanding  be- 
tween either  of  them  and  the  defendant  Wallace  that  the 
land  was,  under  any  circumstances,  to  be  reoonveyed  to 
the  latter.  Indeed,  the  evidence  showed  affirmatively 
that  such  was  not  the  case.  The  motion  for  a  nonsuit 
on  the  part  of  defendant  Wallace  was  made  on  several 
grounds,  and  among  others,  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action;  that 
plaintiff  was  not  entitled  to  rescind  without  first  return- 
ing and  restoring^  or  offering  to  restore,  to  said  Wallace 
everything  which  he  had  received  from  her  unider  con- 
tract, and  without  doing  so,  or  offering  to  do  so,  before 
suit  brought^  and  that  there  is  no  averment  in  ^i\B  com- 
plaint of  such  offer;  that  it  does  not  appear  from  the 
evidence  that  the  plaintiff  made  an|y  offer  to  defendants 
sufficient  to  entitle  him  to  a  rescission  or  to  maintain 
this  action;  that  plaintiff  is  not  entitled  to  recover  by 
reason  of  his  delay  in  bringing  this  action;   that  the 
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proof  does  not  correspond  with,  the  allegations ;  and  that 
''the  testimony  of  the  plaintiff  does  not  show,  or  attempt 
to  show,  the  alleged  fraudulent  conduct  of  the  defendant 
set  forth  in  the  complaint  in  this  action,  and  complained 
of  herein." 

It  does  not  appear  upon  which  or  upon  how  many 
of  the  stated  grounds  of  the  nonsuit  the  court  based  its 
decision.  It  is  contended  by  the  appellant  that  there 
was  some  testimony  tending  to  show  that  there  was  a 
fraudulent  agreement  betweetn  defendant  Wallace  and 
H.  E.  Clowe  with  respect  to  their  bidding  at  the  auction 
sale^  and  that  the  court,  on  a  motion  for  a  nonauit^  had  no 
right  to  overlook  or  disbelieve  that  testimony.  The  tes- 
timony of  plaintiff,  Hammond,  showed  that  he  was  en- 
deavoring to  make  an  advantageous  sale  of  the  land.  He 
says:  "I  had  spoken  to  Mrs.  Wallace,  Mr.  Crocker,  and 
several  other  persons, — every  one  I  thought  likely  to  buy, 
— in  reference  to  the  bidding;  was  endeavoring  to  make 
a  sale  of  this  land.  I  asked  for  and  received  a  written 
bid,  because  I  did  not  want  to  put  up  the  property  or 
advertise  it  for  sale  without  I  thought  it  would  bring  a 

reasonable  sum I  made  every  effort  I  was  able  to 

to  develop  a  sale  of  this  property  before  I  made  any  ap- 
plication to  the  court  for  leave  to  sell."  He  did  receive 
a  written  bid  from  Mr.  Clowe,  who  agreed  to  make  that 
bid  at  auction  if  the  land  was  put  up  for  sale  in  that  way. 
He  says  that  "the  bid  I  received  [from  Clowe]  was  satis- 
factory to  me."  The  sale  was  properly  advertised,  and 
there  was  a  "fair  attendanice"  at  the  auction.  The  prop- 
erty was  offered  subject  to  certain  mortgagee  which  ag- 
gregated forty-seven  thousand  dollars,  and  subject  also 
to  a  certain  asserted  claim  of  homeBtead  on  a  part  of  the 
land.  The  bid  which  Clowe  had  made,  according  to  his 
promise*  at  the  auction  was  $6,516.26.  This  bid,  con- 
sidering the  mortgages,  and  not  considering  the  home- 
stead claim,  was  substantially  over  fifty-three  thousand 
five  hundred  dollars.     The  defendant  Wallace  raised  the 
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bid  a  few  dollars,  and  there  being  no  other  bid,  she  got 
the  property  at  her  offer.  She  went  into  possession  and 
remained  in  possession  about  a  year,  when  she  sold  vari- 
ons  parts  of  the  lands  to  the  other  defendants.  On  its 
face  the  sale  seems  to  have  been  entirely  fair.  At  the 
trial,  some  of  plaintiff's  witnesses,  speaking  three  years 
after  the  sale,  testified  that  in  their  opinion  the  price  was 
inadequate.  But  the  plaintiff,  who  had  informed  him- 
self on  the  subject,  testified  that  the  bid  was  satisfactory 
to  him  at  the  time.  And  considering  all  the  evidence 
on  the  i>oint,  and  the  delay  in  bringing  the  suit,  and 
that  mere  inadequacy  of  price  is  not  alone  sufficient  to 
warrant  a  court  in  setting  aside  a  sale,  we  would  not  be 
warranted  in  saying  that  the  nonsuit  was  erroneous 
on  account  of  the  evidence  concerning  the  said  inade- 
quacy. 

There  was,  however,  some  evidence  to  the  point  that 
there  was  an  agreement  between  the  defendant  Wallace 
and  Clowe,  that  the  latter,  after  his  first  bid,  should  not 
bid  further  against  Wallace.  There  was  no  evidence  to 
show  an  attempt  to  influence  any  other  bidders.  This 
evidence  consists  of  the  testimony  of  the  two  insolvents, 
Maples  and  Uhlhom,  and  one  other  witness,  about  dec- 
larations which  they  say  Mrs.  Wallace  made.  Maples 
testified  that  before  and  immediately  after  the  sale  the 
defendant  Wallace  told  him  that  she  would  have  to  pay 
Clowe  a  certain  sum  of  money  to  keep  him  from  bidding 
against  her,  and  she  had  given  him  her  note  for  that 
purpose.  Uhlhom  testified  that  in  June,  1885,  Mrs. 
Wallace  told  him  that  she  had  given  Clowe  her  note  for 
a  certain  sum  of  money  to  keep  him  from  bidding;  and 
moreover  that  he  had  told  her  at  that  time  that  Maples 
was  going  to  make  trouble  "about  the  money  given  to 
Clowe,  and  was  going  to  upset  the  sale"  on  that  account 
One  other  witness,  Nelson,  who  was  in  litigation  with 
the  defendant,  testified  that  defendant  once  told  him  that 

she  paid  Clowe  money  not  to  bid  against  her.     So  that, 
LXXXV.  Cal.— 34 
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if  there  was  any  such  agreement  between  Wallace  and 
Clowe,  Maples  knew  of  it  at  the  time  of  the  sale,  and 
rjhlhom  must  have  known  of  it  soon  after,  because  he 
testifies  that  he  knew  of  it  before  June,  1885,  at  which 
time  he  says  Mrs.  Wallace  told  hiuL  How  long  before 
that  he  knew  it  he  does  not  say.  And  Maples,  accord- 
ing to  his  testimony,  was  himself  a  party  to  the  fraud. 
And  according  to  the  plaintiff's  testimony,  this  action  was 
brought  at  the  instigation  of  Uhlhom  and  Maples,  who 
would  be  the  principal  gainers  by  a  judgment  for  plain- 
tiff if  the  lands  are  now  as  valuable  as  they  claim  them 
to  be.  And  indeed,  if  the  lands  were  as  valuable  at  the 
time  of  the  sale  as  they  are  now  asserted  to  have  been, 
there  would  have  been  no  apparent  necessity  for  pro- 
codings  in  insolveniy. 

Now,  it  is  contended  by  appellant  that,  on  motion  for 
a  nonsuit  (although  this  is  an  equity  suit,  in  which  the 
court  had  full  control,)  the  court  was  bound  to  overlook 
all  other  considerations,  and  to  take  the  testimony  of 
Maples,  Uhlhom,  and  Nelson,  notwithstanding  any  in^ 
consistencies  or  improbabilities  there  may  have  been  in 
it,  as  furnishing  some  evidence  that  the  alleged  agree- 
ment was  made  between  Wallace  and  Clowe;  and  that 
therefore  the  court  erred  in  granting  the  nonsuit  But 
admitting  that,  under  extreme  rules  about  nonsuit  origi- 
nating in  actions  at  law,  where  there  were  juries  whose 
province  it  was  to  decide  the  facts,  there  was  sufficient 
evidence  to  establish,  prima  facie,  the  one  fact  of  the 
alleged  agreement  about  the  bidding  at  the  sale;  still 
that  was  not  the  only  fact  necessary  to  plaintiff's  case. 
The  motion  for  nonsuit  was  based  upon  several  grounds, 
and  among  others,  that  there  was  delay  in  bringing  the 
suit,  and  that  it  could  not  be  maintained  without  restor- 
ing or  tendering  to  defendant  the  money  which  plaintiff 
had  received  from  her. 

Assuming  that  the  alleged  contract  of  Wallace  and 
Clowe  about  the  latter  not  bidding  was  void,  then,  while 
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it  was  in  an  executory  form,  a  court  would  not  have 
enforced  it  as  between  them,  but  would  have  left  them 
just  where  it  found  them.  But  the  executed  contract  of 
the  sale  of  the  land  from  plaintiff  to  Wallace  was  not 
void,  although  plaintiff^  at  the  proper  time  and  by  proper 
conduct,  might  have  rescinded  it,  and  had  it  annulled  by 
a  court  of  equity,  upon  sufficient  averments  and  proofs. 
But  the  first  requisite  of  rescission  is  prompt  action. 
The  code  says:  "He  must  rescind  promptly."  (Civ. 
Code,  sec.  1691.)  In  such  a  case  a  party  cannot  wait 
until  time  shall  demonstrate  whether  the  contract  sought 
to  be  rescinded  turned  out  to  be  good  or  bad;  and  this 
is  particularly  true  in  a  new  country,  where  values  change 
rapidly.  Of  course  if  Uhlhom  and  Maples  could  be  con- 
sidered as  the  only  real  parties  in  interest,  there  would 
be  no  basis  whatever  for  this  case.  But  taking  plaintiff 
in  his  legal  stcdvs  as  representing  himself,  or  others 
besides  Uhlhom  and  Maples,  then  his  complaint  is 
fatally  defective  on  this  point  The  only  averment  on 
the  subject  of  laches  is  as  follows:  "Plaintiff  avers  that 
he  had  no  knowledge,  at  the  time  of  sale  and  conveyance 
of  the  property,  of  the  collusion  and  fraud  practiced  by 
the  defendant  Emeline  Wallace  as  aforesaid."  As  one 
year  and  a  half  elapsed  between  the  sale  and  the  com- 
mencement of  the  action,  there  is  no  averment  that 
during  that  time  he  did  not  have  such  knowledge. 
(Collins  V.  Toumsend,  68  CaL  614.)  And  although  this 
point  was  made  on  the  motion,  there  was  no  offer  to 
amend  the  complaint  This  delay  was  unreasonable  and 
fatal  to  the  action.  (Baity  v.  Fox,  78  CaL  396;  Bvrkle 
V.  Levy,  70  Cal.  264.) 

Moreover,  there  is  neither  averment  nor  proof  that 
plaintiff  ever  made  any  attempt  to  rescind  or  make  any 
tender  of,  or  offer  to  return,  anything  of  value  received 
from  defendant  previous  to  the  filing  of  his  complaint, 
or  any  tender  at  all.  The  only  averment  upon  the  sub- 
ject is,  that  plaintiff  is  "willing  and  able  to  return  to  the 
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defendant  all  the  moneys  which  she  paid  to  him  on  the 
purchase  of  the  property,  and  all  the  moneys  which  she 
has  lawfully  or  legitimately  paid  out  or  expended  on 
account  of  the  purchase  of  said  properly,  and  now  offers 
to  do  so."  This  is  not  sufficient  In  Hermcm  v.  Haffe- 
negger,  54  Cal.  161,  a  case  very  similar  to  the  one  at  bar, 
the  plaintiff  had  at  least  alleged  "that  prior  to  the  com- 
mencement of  the  action  he  rescinded  the  contract,  and 
had  offered  to  return  to  the  defendant  what  he  received 
thereunder."  But  the  court  said:  "It  nowhere  appears 
that  any  offer  to  return  was  made  previous  to  action 
brought  ....  He  could  not  maintain  the  action  until 
he  had  so  returned,  or  offered  to  do  so.  This  was  a  con- 
dition precedent  to  his  maintenance  of  the  action.  And 
as  he  did  not  comply  with  this  requisite,  the  nonsuit  was 
properly  granted."  (See  also  Gifford  v.  Carvill,  29  CaL 
589,  and  cases  cited;  Collins  v.  Townsend,  58  Cal.  608; 
BohaU  V.  Diller,  41  Cal.  538.)  In  the  case  at  bar  there 
is  not  even  any  averment  or  proof  of  a  rescission  of  the 
contract^  or  of  any  attempt  to  rescind,  to  say  nothing  of 
the  absence  of  averment  or  proof  of  tender  or  offer  to 
return  to  defendant  anything  of  value  received  from  her. 
And  under  the  authorities  above  cited,  this  defect  in  plain- 
tiff's case  is  fatal. 

The  exceptions  taken  to  rulings  of  the  court  on  the  ad- 
missibility of  evidence  relate  to  the  question  whether  the 
alleged  contract  about  bidding  at  the  sale  was  in  fact  made, 
and  to  the  issue  of  the  adequacy  of  the  price,  and  are  not, 
therefore,  under  the  views  above  expressed,  important 
For  the  reasons  above  given,  we  see  no  sufficient  cause  to 
reverse  the  judgment  of  the  superior  court 

Judgment  and  order  affirmed. 

Beatty,  0.  J.y  and  Wobes,  J.,  dissented. 
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[No.  13506.    In  Bank. — September  8, 1890.] 

VrsriNG  BARKEE,  Appblulot,  v.  J.  W.  FREEMAN, 
Respondbnt. 

STATB  LAHDS — ^IlTTAUD  PdBOHASB  OF  SWAHP  AND  OVEBIIjOWCD  IiATTD 

— ^Wawt  of  Subtet  —  CuBATivK  AOT  —  CJoKTEBT. — Conceding 
that  an  application  for  the  purchase  of  Bwamp  and  over- 
flowed land,  and  a  certificate  of  purchase  thereof  obtained 
from  the  register  of  the  state  land-ofllce  in  1871,  before  any 
survey  of  the  land  was  made  or  approved  by  the  surveyor- 
general,  were  Invalid,  yet  the  title  of  the  state  was  vested 
In  the  applicant  by  the  curative  act  of  March  27,  1872,  upon 
his  making  full  payment  for  the  land,  provided  no  other 
application  was  made  prior  to  the  issuance  of  the  certificate 
of  purchase;  and  a  new  applicant  for  the  land  whose  ap- 
plication was  filed  In  1888  has  no  standing  to  contest  the 
invalidity  of  the  former  application  and  certificate  of  pur- 
chase. 
Appeal— JuDOMimr  upon  Dbmubbeb  to  Compiaint — ^Amendment. 
— ^Where  a  demurrer  to  a  complaint  has  been  properly  sus- 
tained, and  It  does  not  appear  that  any  leave  was  asked  to 
amend  the  complaint,  the  Judgment  for  the  defendant,  ren- 
dered upon  the  sustaining  of  the  demurrer,  will  not  be  re- 
versed, on  the  ground  that  leave  to  amend  was  not  granted. 

Appeal  from  a  judgment  of  the  Superior  Court  of  £em 
County. 

The  facts  are  stated  in  the  opinion  of  llie  court 

J.  B.  Lamar,  E.  Bousseau,  and  Lamar  &  Castle,  for  Ap. 
pellant. 

Hoggin  A  Van  Ness,  and  Oeorge  C.  Oorham,  Jr.,  for 
Respondent 

Shabpsteiit,  J. — This  case  originated  in  a  contest  in- 
stituted in  the  state  land-office  by  an  application  of  the 
plaintiff,  in  1888,  to  purchase  a  tract  of  swamp  and  over- 
flowed land,  of  which  defendant,  upon  an  application  in 
due  form,  obtained  in  1871  a  certificate  of  purchase  from 
the  register  of  the  state  land-office.  The  contest  was  duly 
referred  to  the  proper  court  for  adjudication.  Plaintiff 
filed  his  complaint.  Defendant  demurred  to  it,  on 
the  ground  that  it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.    The  demurrer  was  sustained^  and 
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judgment  entered  for  defendant  Plaintiff  appeals.  The 
contention  of  the  respondent  is,  that  the  complaint  does 
not  allege  facts  sufficient  to  show  that  the  certificate  is- 
sued to  him  in  1871  is  invalid.  Appellant  insists  that 
the  facts  alleged  do  show  that  it  is  invalid.  The  allega- 
tion upon  which  appellant  relies  is,  that  at  the  time  of 
the  issuing  of  said  certificate  of  purchase  to  defendant, 
on  the  twenty-third  day  of  January,  1871,  said  land  had 
not  been  surveyed,  and  was  not  subject  to  sale.  This 
contention  is  based  upon  a  clause  in  the  act  of  the  legis- 
lature of  the  28th  of  March,  1868,  which  reads  as  follows: 
"The  swamp  and  overflowed  salt-marsh  and  tide-lands  be- 
longing to  the  state  shall  be  sold  at  the  rate  of  one  dollar 
per  acre,  in  gold  coin ;  payable,  fifty  per  cent  of  the  prin- 
cipal within  fifty  days  from  the  date  of  the  approval  of  the 
survey  by  the  surveyor-general."  The  demurrer  admits 
that  no  survey  had  been  made  at  the  time  of  the  issuing 
of  the  certificate  to  the  defendant  Conceding  that  the 
application  filed  before  the  approval  of  the  survey  by  the 
surveyor-general  was  invalid,  it  appears  by  the  complaint 
that  the  application  of  the  appellant  to  purchase  the  land 
was  not  filed  before  the  year  1888,  and  the  legislature, 
by  the  act  of  March  27,  1872,  enacted  that  "when  appli- 
cation has  been  made  to  purchase  lands  from  this  state, 
nnd  payment  made  to  the  treasurer  of  the  proper  county 
for  the  same,  in  whole  or  in  part,  and  a  certificate  of 
purchase  or  patent  has  been  issued  to  the  applicant,  the 
title  of  the  state  to  said  lands  is  hereby  vested  in  said 
applicant,  or  his  assigns,  upon  his  making  full  payment 
therefor,  provided  no  other  application  has  been  made 
for  the  purchase  of  the  same  lands  prior  to  the  issuance 
of  said  certificate  of  purchase.'*  This  act  of  the  legis- 
lature was  considered  and  construed  by  this  court  in 
Yoakum  v.  Brower,  62  Cal.  878,  and  again  in  BoweU  v. 
Perkins,  66  Cal.  219.  In  the  former  case  we  said:  "The 
ict  is  operative,  not  only  upon  applications  which  were 
defective  in  form,  but  upon  those  which  were  defective 
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in  Bubstanoe,  or  were  invalid  for  any  other  reason*  •  •  •  • 
If  those  steps  in  the  proceedings  for  the  purchase  had 
been  taken  prior  to  the  passage  of  the  act,  the  act  oper- 
ated to  validate  and  confirm  the  certificate.''  In  the  lat^ 
ter  case  the  court  says:  'Trom  what  has  been  said,  it 
sufficiently  appears  that  the  defendant,  who  made  first 
payment  in  the  proper  county,  has,  by  virtue  of  the  act 
of  1872,  acquired  a  right  to  complete  his  purchase  in  the 
land-office,  even  if  the  lands  applied  for  were  not  the 
property  of  the  state,  or  were  not  subject  to  location  or 
disposition  when  he  filed  his  application.''  That  con- 
struction of  the  act  is  quite  satisfactory  to  us,  and  leaves 
little  or  nothing  more  to  be  said  in  this  case.  Upon  the 
authority,  then,  of  those  cases,  the  demurrer  was  properly 
sustained.  The  demurrer  was  sustained  without  leave 
to  plaintiff  to  amend  his  complaint  It  does  not  appear 
that  plaintiff  asked  leave  to  amend  his  complaint,  and 
we  cannot  reverse  the  judgment  on  the  ground  that 
leave  was  not  granted  when  none  was  asked.  Judgment 
affirmed* 

Works,  J.,  Thobntoit,  J.,  MoPasland,  J,,  Fox,  J., 
and  Patxbson,  J.,  concurred. 


[No.  129S4.    D^artment  One. — September  10,  1890.] 

J.  BOAS,  Ebbpondent,  v.  WILLIAM  FAKRINGTON, 

Appellant. 

Ykndob  ahd  Pubchaskb— GoNTBAcr  OF  Sali — ^Abstbact  of  TnuB — 
Rescisston  —  Recoyebt  of  Pubchasb-monbt. — ^Wbere  a  con- 
tract for  the  sale  of  land  provided  that  the  purchase-money 
should  be  payable  In  installments,  the  first  installment  to 
be  paid  on  the  signing  of  the  agreement,  the  "title  to  be 
good  or  the  money  to  be  refunded,  party  of  the  first  part 
to  furnish  abstract  of  title  to  said  land/'  and  the  vendor 
furnished  an  abstract  which  failed  to  show  a  good  title,  the 
purchaser  may  rescind  the  contract,  and  recover  the  money 
already  paid,  although  the  vendor,  as  matter  of  fact,  had  a 
good  title  to  the  property,  if  the  vendor  did  not  offer  to 
remedy  the  abstract,  or  cause  a  perfect  abstract  to  be  fur- 
nished before  the  time  arrived  for  payment  of  the  second 
Installment 
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Appeal  from  a  jud^ent  of  the  Superior  Court  of 
Santa  Clara  County.       | 

The  facts  are  stated  in  the  opinion  of  the  oourL 

Archer  &  Bowden,  for  Appellant 

Marcus  Rosenthal,  and  E.  F.  Preston^,  for  Eespondent 

WoBKS,  J. — One  Eosenthal  and  the  appellant  entered 
into  the  following  contract:  "This  agreement,  made  the 
twentieth  day  of  August,  1887,  between  William  Farring- 
ton  of  Santa  Clara  County,  state  of  California,  the  party 
of  the  first  part,  and  Joseph  Eosenthal  of  the  city  and 
county  of  San  Francisco,  state  of  California,  the  party 
of  the  second  part,  witnesseth:  The  party  of  the  first 
part  has  this  day  agreed  to  seU,  and  deed,  by  bargain 
and  sale  deed,  his  ranch  in  Santa  Clara  County,  bounded 
as  follows:  On  east  by  Quito  road;  south  by  lands  of 
Mitchell,  Neva,  and  Cox;  west  by  CampbelFs  Creek; 
north  by  lands  of  T.  Scully,  and  a  short  portion  of  the 
Saratoga  Avenue,  containing  about  210  acres, — together 
with  all  improvement  thereto  belonging,  for  the  price 
of  two  hundred  and  fifty  dollars  per  acre,  payable  as  fol- 
lows: Five  thousand  dollars  on  the  signing  of  this 
agreement,  twenty-one  thousand  two  hundred  and  fifty 
dollars  on  the  twentieth  day  of  September,  1887,  and 
the  balance  on  or  before  two  years ;  with  interest  at  eight 
per  cent  per  annum,  payable  semi-annually,  with  bond 
and  mortgage  secured  on  the  within-described  premises; 
tilie  to  be  good,  or  the  money  to  be  refimded;  party  of 
the  first  part  to  furnish  abstract  of  title  to  said  land. 
Witness  the  hand  of  party  of  the  first  part  this  twentieth 
day  of  August,  1887,  at  Sai>  Jose,  California."  Rosen- 
thal paid  the  five  thousand  dollars,  and  thereafter  the 
appellant  furnished  the  abstract  provided  for  in  the  con- 
tract. The  abstract  failed  to  show  a  good  title  to  the 
land  in  the  appellant     Rosenthal  deman'led  a  return  of 
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the  five  thousand  dollars,  which  was  refused.  His  claim 
therefor  was  assigned  to  the  respondent,  who  brought 
this  action  to  recover  this  sum  of  money.  The  court 
below  rendered  judgment  for  tie  plaintiff,  and  thii*  ap- 
peal is  by  the  defendant,  from  the  judgment,  and  comes 
upon  the  judgment  roll.  The  court  below  found  that 
the  abstract  furnished  by  the  appellant  did  not  show  a 
good  title  in  him,  but  that,  as  a  matter  of  f  act,  he  had  a 
good  title  to  the  property.  The  whole  controversy  on 
this  appeal  turns  upon  the  proper  construction  to  be 
placed  upon  the  contract  above  set  out  The  appellant 
contends  that  the  contract  did  not  require  him  to  fur- 
nish an  abstract  showing  a  good  title,  or  at  most  that  he 
was  not  bound  to  furnish  it  at  the  time  the  defective  one 
was  furnished,  or  at  any  time  before  the  time  for  the 
final  payment  of  the  purchase-money;  and  that,  as  it 
appeared  at  the  trial  that  he  had  a  good  title  to  the  prop- 
erly, he  was  entitled  to  judgment.  We  cannot  so  con- 
strue the  contract.  It  is  apparent,  from  the  terms  of  the 
agreement,  that  the  question  of  title  was  to  be  determined 
before  the  respondent's  grantor  could  be  required  to 
make  the  second  payment,  as  at  that  time,  the  subse- 
quent payments  were  to  be  secured,  and  the  whole  matter 
closed  up ;  but  if  this  were  not  so,  and  the  appellant  was 
not  bound  by  the  terms  of  the  contract  to  furnish  the 
abstract  until  a  later  day,  he  waived  this  right,  and  did 
furnish  it  before  Rosenthal  offered  to  rescind.  Certainly, 
when  the  abstract  was  furnished,  the  purchaser  had  the 
right  to  act  upon  it,  and  as  it  failed  to  show  a  good  title 
in  the  vendor,  the  vendee  was  not  bound  to  lay  out  of 
the  use  of  his  money,  and  pay  the  whole  balance  of  the 
purchase-money  before  he  could  recover  bade  any  part 
of  what  he  had  paid.  If  the  vendor  had  a  good  title,  as 
the  court  below  found  he  had,  he  should  have  furnished 
an  abstract  showing  it,  and  upon  it  being  called  to  his 
attention,  either  by  the  demand  for  a  rescission  or  other- 
wise, that  it  was  defective,  he  should  have  at  once  caused 
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a  perfect  abstract  to  be  furnished.  He  did  neither;  and 
in  his  answer  stands  by  the  abstract  furnished  by  him, 
and  asserts  that  it  was  a  good  one.  If  the  abstract  was 
a  good  one,  it  showed  that  his  title  was  bad.  It  is  too 
late  now  for  him  to  assert  that  he  was  not  bound  to  fur- 
nish an  abstract  at  all,  or  that  he  was  not  bound  to  furnish 
it  at  the  time  he  did. 
Judgment  affirmed. 

Patebson,  J.,  and  Fox,  J.,  concurred. 


[No.  12804.    Department  Two.— September  10,  1890.1 

JULIUS  PAULSEIT,  Appellant,  v.  GEORGE 
SCHULTZ  ET  AL.,  Eespgndents. 

Assumpsit — Salary  or  Book-keeper  —  Reductiow  —  OrFSET  fob 
Salary  Overdrawn — ^Verdict  Contrary  to  Evtoenoe. — In  an 
action  by  a  book-keeper  to  recover  for  services  rendered  for 
the  defendants  as  partners,  where  the  defendants  claimed  an 
offset  for  salary  overdrawn  by  the  book-keeper,  which  was 
allowed  by  the  Jury,  the  verdict  will  be  set  aside,  as  not 
sustained  by  the  evidence,  where  the  evidence  shows  without 
conflict  that  the  plaintiff  worked  for  defendants  for  a  num- 
ber of  years  for  an  agreed  salary  of  $150  per  month,  and 
that  while  defendants  may  have  contemplated  reducing  his 
salary  to  $100  per  month,  which  would  make  the  difference 
claimed  for  overdrawn  salary,  and  which  constituted  the 
basis  of  that  claim,  no  such  reduction  was  in  fact  made  or 
intimated  to  plaintiff,  and  that  when  he  left  their  service 
he  submitted  a  statement  showing  his  claim  of  wages  at  the 
rate  of  $150  per  month,  and  the  balance  remaining  due  aa 
claimed  in  the  complaint,  which  was  pronounced  correct  by 
one  of  the  defendants,  and  the  right  to  payment  not  disputed 
by  the  other  defendant  when  the  claim  was  referred  to  him 
for  payment. 

'•'.^Evidence  —  Embarrassed  Condition  of  Business. — In  such 
case  evidence  of  the  amount  of  sales,  and  the  embarrassed 
condition  of  the  business  of  defendants  during  the  last  three 
or  four  months  plaintiff  was  employed  by  them,  is  inadmis- 
sible, in  the  absence  of  some  evidence  tending  to  show  an 
agreement  between  the  parties  for  a  reduction  of  the  salary. 

••.—Instruction  Contrary  to  Evidence — ^Account  Stated. — ^An 
instruction  to  the  Jury  that  the  evidence  was  conflicting  as 
to  whether  the  defendants  objected  to  the  statement  of  the 
plaintiff's  account  with  them,  which  he  submitted  to  them 
at  the  time  he  left  their  employment,  is  erroneous,  where 
the  evidence  shows,  without  conflict,  that  the  plaintiff's  state- 
ment of  his  account  was  presented  to  one  of  the  defendants. 
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who  pronounreti  it  correct,  and  referred  it  to  his  partner, 
the  other  defendant,  to  pay  the  money  due  upon  it,  the  lat- 
ter simply  saying,  when  the  account  was  presented  to  him 
for  payment,  that  he  had  no  money  to  pay  it  with.  The 
accuracy  of  the  items  of  the  account  is  established  prima 
facie  by  such  evidence,  and  it  has  the  effect  of  an  account 
stated. 

Appeal  from  a  judgment  of  the  Superior  Court  of  tho. 
city  and  county  of  San  Francisco,  and  from  an  order  de- 
nying a  new  trial 

The  facts  are  stated  in  the  opinion  of  the  court 

Ben.  T.  Saavlina,  and  T.  M.  Osmontj  for  Appellant 

T.  C.  Van  Ness,  and  Hoggin,  Van  Ness  &  Dibble,  for 
Respondents. 

TnoENTON,  J. — Plaintiff  brought  this  action  to  recover 
for  services  rendered  to  the  defendants  as  copartners, 
under  the  style  of  Shultz  and  Von  Bargen,  upon  three 
separate  causes  of  action.  The  first  was  for  $393.45,  for 
services  rendered  by  himself  to  the  defendants;  and  the 
other  two  were  for  $160,  respectively,  for  services  ren- 
dered to  the  defendants  by  one  Frudenberg  and  one  Knell, 
which  demands  they  respectively  assigned  to  the  plaintiff. 
The  defendants,  in  their  answer,  denied  that  they  were 
indebted  to  plaintiff  for  services  rendered  by  him  per- 
sonally to  any  greater  extent  that  $76.45,  and  averred 
that  between  January  1,  1884,  and  April  18,  1885,  the 
plaintiff  had,  while  employed  by  them  at  the  rate  of  $100 
a  month  as  a  book-keeper,  overdrawn  the  sum  of  $780, 
which  should  be  allowed  them  as  an  offset  to  his  claim. 
A  verdict  for  $76.45,  in  favor  of  plaintiff,  was  rendered, 
and  a  judgment  thereon  entered. 

Plaintiff,  being  dissatisfied  with  the  judgment,  appeals 
therefrom,  and  also  from  an  order  denying  him  a  new 
trial,  for  the  reasons  that  the  evidence  is  insufficient  to  sus- 
tain the  verdict,  and  that  certain  prejudicial  errors  of  law 
were  committed. 

At  the  trial  it  was  coDcedcd  that  the  amounts  plaintiff 
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sued  for,  as  assignee,  were  due;  and  that  the  only  issue 
in  the  case  was  as  to  whether  the  salary  of  the  plaintiff, 
as  book-keeper  for  the  defendants,  had  been  reduced  from 
$150  per  month  to  $100  per  month,  and  if  so  reduced, 
when  the  reduction  was  made. 

The  evidence  shows,  without  conflict,  that  l3ie  plaintiff 
worked  for  the  defendants  for  a  number  of  years  as  book- 
keeper, for  an  agreed  salary  of  $150  per  month,  and  that 
while  the  defendants  may  have  contemplated  reducing 
it  to  the  sum  of  $100  per  month,  on  and  from  January  1, 
1884,  to  April  18,  1885,  which  would  make  a  difference 
to  the  extent  of  the  amount  they  claim  he  overdrew  his 
salary,  no  such  reduction  was  in  fact  made,  or  intima- 
tion of  it  given  to  the  plaintiff.  When  he  left  their  ser- 
vice and  submitted  a  statement  of  his  account  to  one  of 
the  partners,  which  showed  a  claim  of  wages  at  the  rate 
of  $150  per  month  from  January  1,  1885,  to  April  18th 
of  the  same  year,  witi  a  credit  of  $146.50,  and  a  balance 
of  $397.45  due  him,  it  was  pronounced  correct,  and  when 
subsequently  brought  to  the  attention  of  the  other  de- 
fendant for  payment,  was  not  disputed.  There  is  no  evi- 
dence that  he  overdrew  his  account^  but,  on  the  contrary, 
there  is  abundant  evidence,  which  must,  because  not  con- 
tradicted, be  regarded  as  conclusive,  showing  that  the  de- 
fendants were  indebted  to  him  to  the  extent  of  his  claim 
for  personal  services,  from  which  it  resulted  that  he  was 
entitled  to  recover  it,  and  also,  as  assignee,  the  full  amount 
of  the  other  two  demands,  which  were  not  disputed.  Since 
this  is  so,  it  is  apparent  that  the  verdict  is  not  sustained 
by  the  evidence. 

The  court,  against  the  objection  of  plaintiff  that  it  was 
irrelevant  and  incompetent,  admitted  evidence  of  the 
amount  of  sales  and  the  embarrassed  condition  of  the 
business  of  defendants  during  the  last  three  or  four 
months  that  plaintiff  was  employed  by  them.  The  evi- 
dence that  plaintiff  had  been  employed  by  defendants 
for  a  number  of  years  at  a  salary  of  $150  per  month,  and 
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that  during  such  period  the  above  salary  had  been  paid 
him,  was  clear,  distinct,  and  uncontradicted.  There  is 
no  evidence  that  there  had  ever  been  any  intimation  that 
this  salary  would  be  reduced,  made  to  plaintiff  by  de- 
fendants. Under  such  circumstances,  we  cannot  perceive 
that  the  evidence  above  referred  to  was  relevant  to  any 
issues  in  the  cause.  Such  evidence  may  have  shown  that 
there  was  a  necessity  for  reducing,  or  that  it  was  highly 
expedient  to  reduce,  the  expenses  of  conducting  the  busi- 
ness of  defendants,  and  the  plaintiff's  salary  as  one  item 
of  expenses ;  but  in  the  absence  of  some  evidence  tending 
to  show  an  agreement  between  the  parties  for  a  reduction 
of  the  salary,  we  cannot  see  in  what  way  the  necessity  or 
expediency  of  reducing  the  salary  would  tend  to  show 
that  there  was  a  reduction.  The  court  erred  in  admitting 
the  evidence  just  above  mentioned. 

Taking  the  whole  charge  of  the  court  as  to  the  pre- 
sumption that  the  defendants  knew  what  was  contained 
in  the  entries  in  their  books,  we  caimot  say  that  the  court 
erred. 

The  only  error  we  discover  in  the  charge  to  the  jury 
is,  where  the  jury  were  told  that  the  evidence  was  con- 
flicting as  to  whether  defendants  objected  to  the  state- 
ment of  the  plaintiff's  account  with  them,  which  he  sub- 
mitted to  Item  at  the  time  he  left  their  employment  The 
evidence  was  not  conflicting  on  this  point,  as  already 
stated.  The  defendant  Von  Bargen,  to  whom  the  state- 
ment was  first  given,  said  it  was  correct,  and  referred  it 
to  his  partner,  the  defendant  Schultz,  for  the  money  duo 
upon  it  When  it  was  presented  to  the  latter  for  this 
purpose,  all  he  said  was,  that  he  had  no  money  to  pay  ii 
with.  Upon  this  state  of  facts  the  accuracy  of  the  items 
of  the  account  was  established  prima  facie,  and  it  had 
the  effect  of  an  account  stated. 

Judgment  and  order  reversed,  and  cause  remanded  for 
a  new  trial. 

Sharpstein,  J.,  and  MoFamland,  J.,  concurred. 
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[No.  13459.  In  Bank.— September  10,  1890.] 

P.    B.    HEWLETT,    Respondent,    v.    WILLIAM    J. 
PILCHER  AND  DAVID  WATSON,  Appellants. 

FOBBOLOSUBX  OT  MORTGAGE — ^EjTIDENCS — JUDGMENT  SSTTINO  ASIDE 
CpNVEYANCE     TO     MOBTGAOOE — ReS     ADJXTDIGATA  —  PABTEES  — 

Proof  op  Title. — In  an  action  to  foreclose  a  mortgage,  where 
it  appears  that  the  defendant  conveyed  the  land  to  one  who 
reconveyed  to  the  mortgagor,  a  Judgment  In  favor  of  de- 
fendant,  to  which  the  mortgagee  was  not  a  party,  declaring 
fraudulent  and  setting  aside  both  conveyances,  is  not  ad- 
missible in  evidence  to  show  fraud  as  against  the  mort- 
gagee, who  is  not  bound  by  the  judgment  in  any  way;  and 
although  such  Judgment  is  competent  to  prove  title  in  the 
defendant  at  and  from  the  time  the  Judgment  was  rendered, 
yet  if  the  plaintiff  admits  defendant's  title  from  that  date, 
the  exclusion  of  the  Judgment  is  not  erroneous. 

Id. — Fraud — ^Notice  to  Mortgagee — ^Pleading. — ^As  against  such 
mortgagee,  it  is  necessary  for  the  defendant  to  allege  and 
prove  that  the  conveyances  were  fraudulent,  and  that  the 
mortgagee  had  knowledge  of  that  fact,  or  sufficient  informa- 
tion to  put  him  upon  inquiry;  and  if  the  fraud  is  neither 
alleged  nor  proved,  no  question  can  arise  as  against  the 
mortgagee. 

Id. — Deed  Procured  by  Fraud— Title — Bona  Ftoe  Mortgagee — 
Judgment  Divesting  Title  or  Mortgagor — ^Libn  of  Mortgage. 
— A  deed  procured  by  fraud  conveys  the  legal  title,  and  a 
mortgage  taken  from  one  to  whom  the  grantee  has  fraudu- 
lently deeded  the  land  is  a  valid  lien  upon  the  land  as 
against  the  original  grantor  claiming  title  to  the  land  under 
a  Judgment  subsequently  recovered,  declaring  the  convey- 
ances void  for  fraud,  if  the  mortgagee  had  no  notice  of  the 
fraud,  and  was  not  a  party  or  privy  to  the  Judgment,  and 
such  Judgment  could  not  affect  the  lien  of  the  mortgagee. 

Appeal — Presumption  against  Error — Instructions. — ^Error  must 
be  affirmatively  shown  by  the  appellant;  and  where  it  does 
not  appear  in  the  record  on  appeal  that  instructions  given 
to  the  Jury  may  not  have  Included  the  propositions  contained 
in  those  refused,  the  presumption  is  that  the  instructions 
given  correctly  and  fully  charged  the  Jury  as  to  the  law  of 
the  case. 

Id. — Instructions  in  Equity  Case — ^Review  on  Appeal — Findings. 
— ^Where  special  issues  are  submitted  to  the  Jury  in  an  equity 
case,  and  the  court  adopts  the  findings  of  the  Jury  and  finds 
on  all  of  the  issues,  error  in  giving  or  refusing  instructions 
is  immaterial,  as  the  correctness  of  the  findings  may  be 
tested  by  the  evidence,  and  if  erroneous  conclusions  are  drawn 
from  them  the  question  may  be  presented  on  appeal 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Calaveras  County,  and  from  an  order  denyinfic  a  new 
triaL 
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The  facts  are  stated  in  the  opinion  of  the  court 

Oearge  D.  Shadbume,  for  Appellants. 

George  B.  WillUans,  and  James  0.  Maguire,  for  Be- 
spondent 

WoBBB,  J. — ^The  appellant  Watson,  being  the  o'wner 
of  certain  real  estate,  conveyed  l3ie  same  to  one  New- 
stadt,    who    subsequently    conveyed    the    same    to    one 
Pilcher.      Pilcher   mortgaged   l3ie    property   to   l3ie   re- 
spondent    After  the  execution  of  the  mortgage,  Watson 
brought  an  action  against  Newstadt  and  Pilcher  to  set 
aside  the  conveyance  by  him  to  Newstadt,  and  the  con- 
veyance from  Newstadt  to  Pilcher,  on  the  ground  that 
they  had  colluded  together,  and  procured  the  conveyance 
from  him  by  fraud,  and  procured  a  judgment  against 
them  setting  aside  said  conveyances.     This  action  was 
brought  by  the   respondent  to  foreclose  his   mortgage, 
and  Pilcher  and  Watson  were  made  parties  defendant. 
Judgment  was  rendered  for  the  plaintiff,  foreclosing  the 
mortgage,  and  the  defendant  Watson  appeals  from  the 
judgment,    and    the   order    denying   him    a    new   trial. 
The  answer  of  Watson  denied  the  material  allegations  of 
the  complaint,  and  by  way  of  affirmative  defense  alleged 
that  he,  the  defendant,  was  the  owner  of  the  motrgaged 
property  at  the  time  the  mortgage  was  given,  and  that 
Pilcher,  the  mortgagor,  had  no  title  thereto.     There  was 
no  allegation  that  Ifewstadt  and   Pildier  procured  thr 
conveyance   from  the   defendant  by  fraud,  but  it  was 
averred,   in  general   terms,   that  the  plaintiff  took  the 
mortgage  for  the  purpose  of  defrauding  the  defendant, 
that  he  took  the  same  knowing  that  the  property  had 
been  procured  from  the  defendant  by  fraud,  and  that  the 
plaintiff  had  not  taken  the  proper  precautions  to  ascer- 
tain the  true  condition  of  the  title.     On  the  trial  the  de- 
fondant  offered  in  evidence  the  judgment  roll  in  the  case 
uf  the  do/endant  against  Newstadt  and  Pilcher,  in  which 
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the  conveyances  above  mentioned  were  declared  fraudu- 
lent, and  set  aside.  The  evidence  was  objected  to  and 
excluded,  and  this  is  claimed  to  have  been  error.  We 
do  not  think  so.  The  plaintiff  was  not  a  party  to  that 
judgment,  and  was  not  bound  by  it  in  any  way.  As 
against  him,  it  was  necessary  for  the  defendant  to  allege 
and  prove  that  the  conveyances  referred  to  were  fraudu- 
lent, and  that  the  plaintiff  had  knowledge  of  the  fact,  or 
sufficient  information  to  put  him  upon  inquiry.  The 
fraud  was  not  alleged  in  the  answer,  if  it  had  been, 
the  judgment  against  Newstadt  and  Pilcher  was  not 
competent  to  prove  it  as  against  the  plaintiff.  But  it  is 
claimed  that  it  was  competent  to  prove  title  in  the  de- 
fendant. It  was  competent  to  prove  his  title  at  and 
from  the  time  the  judgment  was  rendered,  but  the  plain- 
tiff's mortgage  was  taken  prior  to  the  rendition  of  the 
judgment,  and  the  plaintiff  admitted  the  defendant's  title 
from  the  date  of  the  judgment.  Notwithstanding  the 
deed  from  the  defendant  to  Newstadt  was  procured  by 
fraud,  it  conveyed  the  legal  title,  and  a  mortgage  taken 
from  Newstadt's  grantee  would  be  a  valid  lien  upon  the 
land,  as  against  the  claim  of  the  defendant,  if  the  mort- 
gagee had  no  notice  of  the  fraud,  and  the  judgment  sub- 
sequently recovered  setting  aside  the  deeds  could  not  af- 
fect this  lien.  (Randall  v.  Duff,  79  Cal.  116.)  It  is 
contended  that  the  findings  of  the  court  are  contradic- 
tory, and  that  some  of  them  are  not  sustained  by  the 
evidence,  but  we  think  otherwise.  Certain  instructions 
were  asked  by  the  defendant  and  refused,  and  certain 
instructions  given  which  it  is  claimed  were  wrong,  and 
this  is  assigned  as  error.  We  are  unable  to  say  that 
these  instructions  were  erroneously  refused,  conceding 
that  they  state  the  law  correctly.  It  is  stated  in  the  biU 
of  exceptions  that  other  instructions  were  given  by  the 
court.  For  what  we  know  from  the  record  the  instruc- 
tions given  may  have  included  the  propositions  con- 
tained in  those  refused.     As  the  appellant  is  boimd  to 
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show  error,  and  llie  instructions  given  are  not  before  ns^ 
we  must  presume  that  they  correctly  and  fully  charged 
the  jury  as  to  the  law  of  the  case.  Again,  this  was  an 
equily  case.  Certain  special  issues  were  submitted  to  the 
jury,  but  the  court  finally  adopted  the  findings  of  the 
jury,  and  found  on  all  of  the  issues.  This  being  so, 
the  refusal  to  give  instructions  is  not  cause  for  a  reversal 
of  the  case.  If  the  findings  are  not  sustained  by  the 
evidence,  they  may  be  tested  by  the  evidence.  If  erro- 
neous conclusions  are  drawn  from  them,  the  question 
may  be  presented  in  this  court,  and  in  either  event,  the 
question  becomes  immateriaL  {Sweetser  v.  Dobhins,  66 
CaL  629.)  The  question  of  fraud,  discussed  by  the  ap- 
pellants' counsel,  does  not  arise,  for  the  reason  that  fraud 
is  neither  alleged  nor  proved.  Judgment  and  order 
affirmed. 

BxATTT,  0.  J.,  Fox,  J.,  SHABPSTimsry  J.^  MoFablaio), 
J.y  and  Thobittok,  J.,  concurred. 


[No.  13S79.  In  Bank.— September  10, 1890.] 

ANNA  A.  OHM,  AnMnnBTRATBix,  btc,  Petitiowbe,  v. 
SUPERIOR  COURT  OF  THE  CITY  AND  COUNTY 
OF  SAN  FRANCISCO,  Respondent. 

B8TATB8  OF  DSOEDKNTS— CbEDITOB  OT  ESTATI — ^DISALLOWED   CSLAIM 

— ^Fraudulent  Ck>NVETANOB— Oompellino  Suit  bt  Administra- 
TBix. — A  person  whose  claim  against  an  estate  has  been  dis- 
allowed by  the  administratrix,  and  for  the  establishment  of 
which  as  a  claim  an  action  is  pending  and  undetermined,  is 
not  a  creditor  within  the  meaning  of  section  1690  of  the 
Code  of  Civil  Procedure,  providing  for  the  compelling  of  a 
suit  by  an  executor  or  administrator  of  an  estate  to  set  aside 
a  fraudulent  conveyance  on  application  of  creditors. 
Id. — Creditob's  Suit  to  Set  Aside  Conveyance — Statutk  or  IiIm- 
ITATIONS. — ^To  entitle  a  creditor  of  an  estate  to  maintain  an 
action  to  set  aside  a  deed  of  the  Intestate  as  void  against 
creditors,  he  must  be  a  creditor  whose  claim  has  been  allowed 
by  the  administrator,  or  is  evidenced  by  a  judgment,  and 
the  statute  of  limitations  does  not  bar  an  action  by  the  cred- 
LXXXV.  Cau— 35 
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itor  to  set  aside  a  conveyance  by  the  Intestate  until  three 
years  after  the  judgment  establishing  the  creditor's  claim, 
if  disallowed  by  the  administrator. 
Id. — Obder  Allowing  Cbeditob  to  Use  Name  of  ADicnnsTSATBix — 
Cebtiobabi  —  Remedy  of  Cbeditob  —  E2nfobcement  of  Obdeb 
THAT  Administbatbix  SHALL  SuE— CONTEMPT. — ^An  Order  of 
the  superior  court  directing  one  of  the  alleged  creditors  of 
an  estate  to  commence  and  prosecute  an  action  in  the  name 
of  the  administratrix,  is  without  authority  under  the  statute, 
and  will  be  annulled  on  certiorari  by  the  supreme  court,  as 
the  creditor  has  his  remedy  independently  of  the  administra- 
trix; and  the  court  can  compel  the  administratrix  to  bring 
suit  in  a  proper  case,  and  enforce  its  order  by  proceedings 
for  contempt 

Wbit  of  review  from  the  Supreme  Court  to  aimul  an 
order  of  the  Superior  Court  of  the  city  and  county  of 
San  Francisco,  directing  an  alleged  creditor  of  an  estate 
to  commence  and  prosecute  an  action  in  the  name  of 
the  administratrix.  The  facts  are  stated  in  the  opinion 
of  the  court. 

W.  C.  Belcher,  for  Petitioner. 

Pateeson,  J. — ^The  petitioner  is  administratrix  of  the 
estate  of  E.  F.  Ohm,  deceased.  On  March  23,  1889,  Mrs. 
Judge  filed  a  petition  in  the  superior  court  asking  for 
an  order  directing  the  administratrix  to  allow  her  name 
to  be  used  in  an  action  to  be  brought  against  the  sur- 
viving wife  of  the  deceased  (Augusta  L.  Ohm),  to  set 
aside  a  conveyance  of  certain  land  made  by  E.  F.  Ohm 
in  his  lifetime  to  his  said  wife,  with  intent  to  defraud  his 
creditors.  It  was  alleged  that  at  the  time  of  the  convey- 
ance E.  F.  was  indebted  to  sundry  persons  in  the  sum 
of  about  ninety  thousand  dollars,  including  a  debt  to 
petitioner  for  about  five  thousand  dollars;  that  the  con- 
veyance was  made  without  consideration  and  to  defraud 
creditors;  that  deceased  left  no  estate — except  what  was 
conveyed  to  his  wife  as  aforesaid — ^with  which  to  pay 
the  claims  of  creditors;  that  the  administratrix,  though 
requested  to  do  so,  refused  to  bring  suit  to  set  aside  the 
•conveyance. 

A  hearing  was  had  upon  the  allegations  of  the  peti- 
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tion,  and  the  court  ordered  that  Mrs.  Judge  be  allowed 
to  sue  in  the  name  of  Anna  A.  Ohm,  the  administratrix, 
on  condition  that  Mrs.  Judge  defray  all  expenses  of  the 
action,  and  save  the  administratrix  harmless  therefrom. 
Thereupon  the  administratrix  filed  a  petition  herein  for 
a  writ  of  review,  the  writ  was  issued,  a  return  has  been 
made  setting  forth  the  facts  substantially  as  narrated 
above,  and  showing  the  additional  facts  in  a  bill  of  ex- 
ceptions, which  is  made  a  part  of  the  return ;  that  in  due 
time  Mrs.  Judge  presented  her  claim  against  the  estate 
for  over  five  thousand  dollars;  that  the  claim  T7as  re- 
jected, and  that  she  commenced  an  action  against  the  ad- 
ministratrix on  said  rejected  claim,  which  action  is  still 
pending. 

The  question  is  presented,  therefore,  whether  a  person 
whose  claim  has  been  disallowed  by  the  administratrix, 
and  for  l3ie  establishment  of  which  as  a  claim  an  action 
is  pending  and  undetermined,  is  a  creditor  within  the 
meaning  of  section  1590  of  the  Code  of  Civil  Procedure. 
That  section  reads  as  follows:  "No  executor  or  adminis- 
trator is  bound  to  sue  for  such  estate,  as  mentioned  in 
the  preceding  section,  for  the  benefit  of  the  creditors, 
imless  on  application  of  creditors,  who  must  pay  such 
part  of  the  costs  and  expenses  of  the  suit,  or  give  such 
security  to  the  executor  or  administrator  therefor,  as  the 
court,  or  judge  thereof,  shall  direct."  Under  the  pro- 
visions of  this  section,  and  the  provisions  of  sections 
1689  and  1591  of  the  Code  of  Civil  Procedure,  it  is  clear 
that  the  administratrix  would  have  no  right  to  com- 
mence an  action  to  set  aside  a  deed  of  her  intestate  as 
void  against  creditors,  unless  "there  is  a  deficiency  of 
assets"  (sec.  1589),  and  there  are  creditors  for  whose 
benefit  "all  real  estate  so  recovered  must  be  sold."  (Sec. 
1691.)  Any  creditor  is  entitled  to  maintain  an  action  to 
set  aside  sudi  a  fraudulent  conveyance  (Hills  v.  Sherwood, 
48  Cal.  392),  but  he  must  be  a  creditor  whose  claim  has 
been  allowed  by  the  administrator,  or  is  evidenced  by  a 
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judgment  (Mesmer  v.  Jenkins,  61  Cal.  153 ;  McMinn  v. 
WheUm,  27  OaL  300.)  And  the  statute  of  limitations 
does  not  bar  an  action  by  the  creditor  until  three  years 
after  the  judgment  establishing  the  creditor's  daim. 
(Forde  v.  Exempt  Fire  Co.,  50  CaL  302.) 

In  Kew  York  it  is  held  that  the  debt  must  be  ascer- 
tained by  judgment^  and  that  the  reason  of  the  rule 
"does  not  fail  by  the  death  of  the  debtor  before  judg- 
ment recovered  for  the  debt"  (Estes  v.  Wilcox,  67  K".  Y. 
264.)  And  in  Michigan,  under  statutes  similar  to  our 
own,  it  has  been  decided  that  until  the  estate  has  been 
charged  with  claims  by  allowance  or  judgment,  "there 
is  no  basis  for  a  bill  against  a  decedent's  fraudulent  con- 
veyance in  order  to  recover  means  to  pay  them."  {O'Con- 
nor V.  Boylan,  49  Mich.  209.)  To  the  same  effect  is 
the  decision  of  the  court  in  Fletcher  v.  Holmes,  40  Me. 
364. 

It  is  daimed  that  the  order  cannot  be  annulled  in  this 
proceeding;  that  the  court  below  had  jurisdiction  of  the 
subject-matter  and  of  the  parties,  and  if  it  decided  wrong- 
fully on  the  evidence  adduced  at  the  hearing,  it  is  a  case 
of  mere  error,  and  review  will  not  lie. 

If  the  order  of  the  court  directed  the  admimstratrix  to 
commence  an  action,  it  would  be  conclusively  presumed 
that  the  evidence  taken  by  the  court  was  sufficient  to 
support  the  order.  The  order,  however,  is  not  that 
the  administratrix  herself  commence  and  prosecute  the 
action,  but  that  Mrs.  Judge  do  so  in  the  name  of  the  ad- 
ministratrix. This  gives  to  Mrs.  Judge,  one  of  the 
alleged  creditors,  control  of  an  action  in  the  name  of 
the  representative  of  all  who  are  interested  in  the  estate, 
— heirs  as  well  as  creditors.  We  are  unable  to  find  any 
warrant  in  the  statute  for  such  authority,  and  no  case 
has  been  cited  which  upholds  it.  There  certainly  is  no 
necessity  for  such  action.  The  creditor  may  bring  an 
action  in  his  own  name.  The  statute  does  not  exclude 
him, — ^he  has  his  remedy  independently  of  the  admin- 
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istrator.  (Hills  v.  Sherwood,  48  Cal.  392.)  Furthermore, 
the  court  can  compel  the  administratrix  to  bring  suit  in 
a  proper  case.  The  statute  declares  that  "the  executor 
or  administrator  must  conmience  and  prosecute  to  final 
judgment  any  proper  action  for  the  recovery  of  the  same." 
(Sec.  1689.)  Obedience  to  this  mandate  and  the  order 
of  the  court  may  be  compelled  by  proceedings  for  con- 
tempt, or  the  letters  may  be  revoked  and  an  administrator 
appointed  who  will  prosecute  a  proper  action. 

The  order  of  the  court  under  review  herein  is  annulled. 

Fox,  J.«  MdFAXLAxm,  J.,  and  Shabpstsin,  J.,  ooiQ- 
ourred. 

WoBKS,  J. — ^I  concur  in  the  judgments 


[No.  12551.    In  Bank.— September  10»  1890.1 
JOHN  H,  MOONEY,  EESPONDBirr,  v.  E.  DETRIOK, 

APPBXI^WT. 
DlBOHABOS  Ilf  INSOLVENOT — HiBINO  VOB  FBED  TeBM — PUTUBB  LlA- 

BiLiTT. — ^A  discharge  In  insolTency  la  a  bar  to  an  action 
against  the  insolvent  for  the  recovery  of  money  which  be- 
came due,  after  the  discharge,  under  a  previous  contract  of 
hiring  for  a  fixed  term  of  five  years,  as  the  contract  creates 
a  "liability"  within  the  meaning  of  the  insolvent  act,  pro- 
viding "that  the  discharge  shall  release  the  debtor  from  all 
claims,  debts,  liabilities,  and  demands  set  forth  in  his  sched- 
ule, or  which  were  or  might  have  been  proved  against  his 
estate."    (Shjibpstein,  J.,  and  Thornton,  J.,  dissenting.) 

Id. — New  Debt — Bsneftts  of  Gontbact. — ^There  can  be  no  new 
debt  under  such  contract  of  employment  upon  which  the  in- 
solvent might  be  charged,  when  the  whole  benefit  of  the 
contract  upon  the  part  of  the  insolvent  passed  to  his  assignee, 
and  no  services  are  rendered  thereunder  to  the  insolvent 
after  his  discharge;  though  the  discharge  will  not  bar  a  re- 
covery where  the  insolvent  and  not  his  creditor  derives  the 
benefit  of  a  contract  subsequent  to  the  bankruptcy. 

Id. — ^Pboof  of  Debts  not  Matured — Contingent  Liabilities. — Un- 
der the  provisions  of  the  Insolvent  Act,  debts  payable  at  a 
future  time  may  be  proved  against  the  estate  of  the  insolvent 
debtor;  and  the  value  of  contingent  debts  and  liabilities  may 
be  ascertained  and  liquidated  upon  application  to  the  court; 
and  all  debts  and  liabilities  which  might  be  proved  are 
barred  by  the  discharge. 
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Appeal  from  a  judgment  of  the  Superior  Court  of 
the  city  and  county  of  San  Francisco,  and  from  an  order 
denying  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court 

Kellogg  £  King,  for  Appellant 

Plaintiff's  claim  is  barred  by  the  discharge  of  defend- 
ants in  insolvency,  and  he  is  not  entitled  to  recover  in 
this  action.  Detrick  got  no  continuing  benefit  after  his 
insolvency.  A  covenant  to  pay  rent  is  discharged  if  the 
insolvent  does  not  occupy, — ^that  is,  receive  a  continuing 
benefit  (2  Caines  Cases,  26,  note  a;  Savory  v.  Stocking, 
4  Cush.  607.)  An  annuity  is  discharged.  (Heywood  v. 
Shreve,  44  N.  J.  L.  94.)  A  breach  of  covenant  of  war- 
ranty is  also  released,  even  against  encumbrances.  (Beed 
V.  Pierce,  36  Me.  455 ;  68  Am.  Dec.  761 ;  Bates  v.  Wed, 
19  111.  134.)  All  these  are  stronger  than  a  covenant  of 
employment 

Dom  &  Dom,  for  Kespondent 

The  contract  sued  on  is  one  for  the  employment  of 
plaintiff  for  a  definite  period  at  a  fixed  price,  and  plain- 
tiff had  the  option,  even  if  the  transfer  of  the  patent 
had  not  existed  as  a  continuing  consideration,  to  wait  till 
the  end  of  tlie  term,  and  then  sue  for  the  full  contract 
price,  with  interest,  less  deductions  for  the  amounts  act- 
ually earned.  (Fowler  v.  Armovr,  24  Ala.  194 ;  Strauss 
V.  Meertief,  64  Ala.  299 ;  38  Am.  Rep.  8 ;  Rogers  v.  Par- 
ham,  8  Ga.  190;  Colbum  v.  Woodworth,  31  Barb.  381; 
Heim  v.  Wolf,  1  E.  D.  Smith,  70 ;  Decamp  v.  Ilewett,  11 
Rob.  (La.)  290;  43  Am.  Dec  204,  and  note;  Webster  v. 
Wade,  19  Cal.  291 ;  79  Am.  Dec.  218 ;  2  Greenl.  Ev.  273, 
sec.  261  a.)  Wages  or  rent  falling  due  at  fixed  periods 
may  be  proved  up  to  the  date  of  bankruptcy,  but  not 
later,  and  such  claims,  so  far  as  they  relate  to  a  period 
subsequent  to  the  bankruptcy,  are  not  provable  as  con- 
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tingent  claims,  and  will  not  be  Jischarged.  (Bailey  v. 
Loeb,  11  Nat.  Bank,  Reg.  271,  273 ;  In  re  May  &  Nerwin, 
9  Nat.  BanL  Reg.  419 ;  In  re  Webb  &  Co.,  6  Nat  Bank. 
Reg.  302 ;  In  re  Ten  Eyck  &  Choate,  7  Nat.  Bank.  Reg. 
26 ;  Stinemets  v.  Ainslie,  4  Denio,  573 ;  Lansing  v.  Pren- 
dergast,  9  Johns.  127 ;  Bosler  v.  Kuhn,  8  Watts  &  S.  183 ; 
Savory  v.  Stocking,  4  CuBh.  607 ;  Ex  parte  Houghton,  1 
Low.  554.)  The  role  as  to  storage  is  the  same.  {Rob- 
inson V.  Pesant,  8  Nat  Bank.  Reg.  426.) 

Patebson,  J. — ^This  is  an  action  for  the  recovery  of 
money  alleged  to  be  due  plaintiff  from  defendants,  under 
a  contract  between  them,  to  the  following  effect:  Plaintiff 
having  sold  and  assigned  a  patent  right  to  defendants,  in 
consideration  thereof  promised  to  serve  said  defendants 
in  and  about  their  business  for  the  term  of  five  years 
from  the  first  day  of  January,  1881 ;  and  the  defendants 
agreed  to  employ  the  plaintiff  during  said  entire  period 
of  five  years,  and  to  pay  him  for  every  day  of  his  employ- 
ment, Sundays  and  holidays  excepted,  tlie  sum  of  four 
and  one  half  dollars.  Pursuant  to  the  terms  of  said 
agreement,  defendants  employed  plaintiff  in  and  about 
their  business  constantly,  and  paid  him  in  full  therefor, 
until  the  first  day  of  March,  1884.  Since  March  1,  1884, 
defendants  have  failed  and  refused  to  give  plaintiff  em- 
ployment, except  for  the  space  of  166  days,  and  refused 
to  pay  plaintiff  anything  more  than  $654  under  the  con- 
tract Judgment  was  entered  in  favor  of  plaintiff,  and 
against  the  defendants,  for  the  sum  of  $1,333.40,  interest 
and  costs.  Defendant's  motion  for  a  new  trial  was  over- 
ruled, and  from  that  order  and  the  judgment  this  appeal 
is  taken  by  defendant  DetricL  The  defendants  in  their 
answer  allege  that  as  a  firm  and  individually  they  and 
each  of  them  were  on  the  1st  of  July,  1884,  discharged 
of  and  from  all  debts,  liabilities,  and  claims  whatever, 
except  such  as  were  by  the  insolvent  laws  excepted  from 
their  operations,  and  that  the  claim  sued  on  in  this  action 
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19  not  one  of  the  claims  so  excepted.  The  petition  of  the 
defendants  as  a  firm  and  individuals  was  filed  on  the 
twenty-eighth  day  of  February,  1884,  and  the  plaintifPs 
cause  of  action,  if  any,  has  accrued  since  that  date.  The 
discharge,  and  proceedings  leading  up  to  it,  are  well 
pleaded,  and  the  allegations  of  the  defendants  in  relation 
thereto  are  admitted  by  the  plaintiff  to  be  true.  The  plain- 
tiff presented  his  claim  against  the  defendants  to  the 
assignee  in  insolvency,  and  he  refused  to  allow  it ;  where- 
upon plaintiff  applied  to  the  court  in  which  the  insolvency 
proceedings  were  pending  for  leave  to  sue  the  assignee,  but 
such  application  was  denied. 

Section  37  of  the  Insolvent  Act  provides  that  "all  debts 
due  and  payable  from  a  debtor  at  th€  iime  of  the  adjudi- 
cation of  insolvency,  and  all  debts  then  existing  hut  not 
payable  until  a  fviure  time  •  •  .  •  may  be  proved  against 
the  estate  of  the  debtor." 

Section  40  provides  that  "in  all  cases  of  contingent 
debts  and  liabilities  contracted  by  the  debtor,  and  not 
herein  otherwise  provided  for,  the  creditor  may  make 
claim  therefor  and  have  his  claim  allowed,  with  the  ri^t 
to  share  in  the  dividends  if  the  contingency  shall  happen 
before  the  order  for  the  final  dividend,  or  he  may,  at  any 
time,  apply  to  the  court  to  have  the  present  value  of  the 
debt  or  liability  ascertained  and  liquidated";  and  section 
63  provides  that  "the  discharge  shall  release  the  debtor 
from  all  claims,  debts,  liabilities,  and  demands  set  forth 
in  his  schedule,  or  which  were  or  might  have  been  proved 
against  his  estate/^ 

We  think  that  under  these  provisions  of  the  Insolvent 
Act  the  plaintiff's  claim  against  the  insolvents  was  barred 
by  the  discharge  in  insolvency.  It  is  admitted  that  the 
defendants  complied  with  all  the  provisions  of  the  act 
A  personal  covenant  creates  certainly  a  ^liability,"  if 
not  a  "debt,"  within  the  meaning  of  the  act  If  the 
assignment  had  been  made  for  an  annuity  payable  dur- 
ing the  remainder  of  the  life  of  the  plaintiff,  the  obliga- 
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tion  would  be  diacharged  by  the  disdiarge  in  insolvencj. 
(Heywood  v.  Shreve,  44  N.  J.  L.  94.)  In  this  case  there 
wa8  no  oontinuing  benefit  direct  to  the  inBolyent^  such  an 
would  constitute  a  consideration  and  a  new  debt  The 
benefit  went  to  the  assignee,  and  through  him  whatever 
advantages  the  defendant  had  gained  under  the  contract 
passed  to  the  creditors,  for  the  patents  became  the  assets 
of  the  estate,  and  no  services  thereafter  were  rendered  by 
the  plaintiff.  In  cases  of  lease,  where  the  occupancy  is 
by  the  insolvent,  he,  and  not  his  creditors,  derives  the 
benefit  subsequent  to  bankruptcy.  In  such  case  the  dia- 
charge  will  not  bar  a  recovery. 

Judgment  and  order  reversed,  and  cause  remanded  for 
a  new  triaL 

WoBKS^  J.^  MoFASXAim,  J.,  and  Bxattt,  0.  J.,  con- 
curred. 

Shabpstjexn,  J.f  dissented. 

Thobntoi?,  J. — ^I  dissent,  and  adopt  the  opinion  de- 
livered in  Department  Two  in  this  case  as  my  opinion 
herein. 

Mr.  Justice  Fox,  being  disqualified^  did  not  participate 
in  the  decision  of  the  above  cause. 

The  following  is  the  opinion  above  referred  to>  de- 
livered in  Department  Two  on  the  12th  of  December, 
1889  >— 

SHABPSTxnr,  J. — ^This  action  is  for  the  recovery  of 
money  alleged  to  be  due  plaintiff  from  defendants,  under 
a  contract  between  them  to  the  following  effect:  Plain- 
tiff having  sold  and  assigned  a  patent  right  to  defend- 
ants, in  consideration  thereof  promised  to  serve  said  de- 
fendants in  and  about  their  business  for  the  term  of 
five  years  from  the  first  day  of  January,  1881;  and  the 
defendants  agreed  to  employ  the  plaintiff  during  said 
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entire  period  of  five  years,  and  to  pay  him  for  every 
day  of  his  employment,  during  said  entire  period 
(Sundays  and  holidays  excepted),  the  sum  of  four 
and  one  half  dollars.  Pursuant  to  the  terms  of  said 
agreement,  defendants  employed  plaintiflE  in  and 
about  their  business  constantly,  and  paid  him  in 
full  therefor,  until  the  first  day  of  March,  1884.  Since 
March  1,  1884,  defendants  have  failed  and  refused  to 
give  plaintiff  employment,  except  for  the  space  of  166 
days,  and  refused  to  pay  plaintiff  anything  more  than 
$664  under  said  contract.  Judgment  was  entered  in 
favor  of  plaintiff,  and  against  the  defendants,  for  the 
sum  of  $1,333.40,  interest  and  costs.  Defendant's  mo- 
tion for  a  new  trial  was  overruled,  and  from  that  order 
and  the  judgment  this  appeal  was  taken  by  defendant 
Detrick.  The  defendants  in  their  answer  allege  that  as 
a  firm  and  individually  they  and  each  of  them  were,  on 
the  14th  of  July,  1884,  discharged  of  and  from  all  debts, 
liabilities,  and  claims  whatever,  except  such  as  were  by 
the  insolvent  laws  excepted  from  its  operation,  and  that 
the  claim  sued  on  in  this  action  is  not  one  of  the  claims 
so  excepted.  The  petition  of  the  defendants  as  a  firm 
and  as  individuals  was  filed  on  the  twenty-eighth  day 
of  February,  1884,  and  the  phnntiff's  cause  of  action,  if 
any,  has  accrued  since  that  date.  The  discharge,  and 
proceedings  leading  up  to  it,  are  well  pleaded,  and  the 
allegations  of  the  defendants  in  relation  thereto  are  ad- 
mitted by  the  plaintiff  to  Iw  true.  The  plaintiff  presented 
his  claim  against  the  defendants  to  the  assignee  in  insol- 
vency, and  he  refused  to  allow  it;  whereupon  plaintiff 
applied  to  the  court  in  which  the  insolvency  proceedings 
were  pending,  for  leave  to  sue  the  assignee,  but  such 
application  was  denied.  The  demand  sued  on  in  this 
action  was  not  set  forth  in  the  schedule  of  claims,  debts, 
liabilities,  and  demands,  filed  by  the  defendants,  or 
either  of  them,  in  the  insolvency  proceedings,  and  was 
not,  and  we  think  could  not  have  been,  proved  therein. 
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When  the  defendants  were  adjudged  to  be  insolvent 
there  was  nothing  due  from  them,  or  either  of  them,  to 
the  plaintiff  under  iheir  contract  with  him.  Had  any- 
thing then  been  due  from  defendants  to  plaintiff,  he  might 
have  proved  his  claim  for  the  amount,  and  no  more. 
(Insolvent  Act,  1880,  c.  87,  sec.  42.)  The  certificate  of 
discharge  is  only  a  bar  to  debts  and  demands  which  were 
or  might  have  been  proved,  but  not  as  against  personal 
covenants,  which  were  not  provable.  If  a  demand  is 
not  provable,  it  is  not  barred  by  the  certificate.  This  is 
the  just  and  settled  rule.  (Murray  v.  De  Rottenhcun,  6 
Johns.  Ch.  52.) 

Judgment  and  order  affirmed. 

MoFabi^akd,  J.,  and  Thobnton,  J.,  concurred. 

Behearing  denied. 


[No.  13720.  In  Bank.— September  10,  1890.] 

GEORGE  S.  McLE AR  Respondent,  v,  JOSEPH  HAP- 
GOOD  ET  AL.,  Appellants. 

CoxnTUCT  OF  Evidence. — Instance  of  the  application  of  tbe  general 
mle  to  a  finding  as  to  the  right  to  water. 

Water-ditch — ^Water  Right. — The  ownership  of  a  water-ditch  is 
not  necessarily  the  same  as  the  right  to  the  water  flowing 
through  it,  and  Is  not  a  necessary  incident  thereto. 

Appeal  from  an  order  of  the  Superior  Court  of  Plumas 
County  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

/.  C.  Black,  for  Appellants. 

Ooodwi/n  &  Goodwin,  for  Respondent. 

Haywe,  C. — This  was  a  suit  to  restrain  the  defend- 
ants from  diverting  the  waters  of  a  certain  stream.     Tho 
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trial  court  gave  judgment  for  the  plaintiff,  and  the  de- 
fendants appeal. 

The  plaintiff's  right  is  based  upon  adverse  user.  His 
testimony,  with  that  of  the  witnesses  Theilbar  and  Be- 
beoca  King,  tends  to  show  such  user;  and  it  was  shown 
that  the  defendants  agreed  in  writing  that  they  would 
pay  the  plaintiff  for  the  use  of  the  water  during  seasons 
when  there  was  not  enough  for  all  parties.  This  agree- 
ment was  in  force  during  a  limited  period  only,  but  it 
was  a  dear  acknowledgment  of  the  plaintiff's  right 
This  evidence  was  at  least  sufficient  to  raise  a  substan- 
tial conflict,  and  therefore  the  finding  as  to  the  owner- 
ship of  the  water  cannot  be  disturbed.  It  is  contended, 
however,  that  the  plaintiff  is  estopped  by  a  recital  in  the 
agreement  referred  to  from  denying  the  defendants' 
right  to  the  water.  But  the  recital  was,  that  the  defend- 
ants were  "the  owners  of  the  surplus  waters,"  etc.  The 
defendants  contend  that  the  word  "surplus"  was  inter- 
lined without  their  knowledge  after  the  execution  of  the 
agreement  But  the  word  was  entirely  in  accord  willi 
the  tenor  of  the  agreement  For  if  the  defendants  were 
the  owners  of  the  water,  why  should  they  have  agreed 
to  pay  the  plaintiff  for  it!  And  the  plaintiff  distinctly 
testified  that  the  word  was  in  the  agreement  before  he 
signed  it  The  most  that  can  be  said  is,  that  the  evi- 
dence in  relation  to  the  matter  was  conflicting.  The 
recital,  therefore,  did  not  estop  the  plaintiff;  and  there 
is  no  sort  of  foundation  for  a  claim  of  equitable  estoppel. 
The  plaintiff,  therefore,  must  be  held  to  be  the  owner  of 
the  water  to  the  extent  claimed;  and  there  was  sufficient 
evidence  that  there  was  not  enough  for  both  parties. 
Finally,  it  is  urged  in  the  reply  brief  that  the  findings 
are  conflicting.  The  position  in  this  regard  is,  that  the 
sixth  finding  is  in  conflict  with  the  others.  But  we  do 
not  think  so.  There  is  no  dispute  about  the  ownership 
of  the  "water-ditch"  mentioned  in  that  finding.  The 
ownership  of  this   ditch   is   entirely   distinct  &om   the 
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right  to  divert  the  water  of  the  stream;  and  to  say  that 
the  latter  is  an  incident  of  the  former  is  to  assume  the 
whole  question.  It  is  not  contended  that  fhe  findings 
are  contradictory  in  any  other  respect;  and  we  deem  it 
sufficient  to  say  that  we  have  examined  the  findings,  and 
find  no  material  conflict  therein.  The  other  matters  do 
not  require  special  notice. 

We  therefore  advise  the  order  appealed  from  be  af- 
firmed* 

Bbi.ohxb^  0.  0.,  and  Foote,  0.,  concurred. 

The  CouBT. — ^For  the  reasons  given  in  the  foregoing 
opinion^  the  order  appealed  from  is  affirmed. 


[No.  13189.    In  Bank. — September  10,  1890.] 

GEORGE  S-  MoLEAE,  Eespondent,  v.  JOSEPH  HAP- 
GOOD BT  AL.,  APPELI.A.NT8. 

New  Tbial — Subpbisb — Continuance. — The  party  who  claims  to 
he  surprised  must  move  for  a  continuance  at  the  earliest 
practicable  period.  He  la  not  ordinarily  allowed  to  wait  un- 
til he  sees  how  the  case  is  going  before  he  makes  his  motion. 
Instance. 

AppsAii  from  a  judgment  of  fhe  Superior  Court  of 
Plumas  County. 

The  facts  are  stated  in  the  opinion* 

J.  C.  Black,  for  Appellants. 

Goodwin  &  Goodwin,  for  Respondent. 

Hayne,  C. — This  is  a  separate  appeal  in  the  same 
case  as  No.  13720,  McLear  v.  Hapgood,  ante,  p.  556.  The 
only  ground  relied  upon  here  is,  that  the  defendants 
were  surprised  by  the  discovery,  at  the  trial,  of  a  ma- 
terial alteration  in  a  document  introduced  in  evidence 
by  the   plaintiff,   viz.,   the   interlineation   of   the   word 
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"surplus"  in  such  document.  The  position  is,  that  if 
the  defendants  could  have  shown  that  this  word  was  in- 
serted after  the  execution  of  the  document,  the  plaintiff 
would  be  estopped  by  the  recitals  of  the  instrument,  and 
that  their  motion  for  a  continuance  should  have  been 
granted,  for  the  purpose  of  enabling  them  to  obtain  the 
evidence  of  experts,  and  of  the  defendant  A.  D.  Black, 
in  relation  to  the  matter.  It  is  the  rule,  however  (sub- 
ject to  but  few  exceptions),  that  a  party  claiming  to  be 
surprised  must  move  for  a  continuance  at  the  earliest 
practicable  moment.  He  is  not  ordinarily  allowed  to 
wait  until  he  sees  how  the  case  is  going  before  he  makes 
his  motion.  In  the  present  case  it  appears  that  the 
document  in  question  was  introduced  as  part  of  the 
plaintiff's  case;  that  the  defendant,  who  appeared  in 
propria  persona,  and  for  his  co-defendants,  saw  the  du- 
plicate agreement  coming  from  the  hands  of  the  plaintiff, 
and  saw  the  interlined  word  "surplus,''  on  the  day  be- 
fore he  moved  for  a  continuance ;  that  being  so  informed 
of  the  facts  he  did  not  move  for  a  continuance  at  the 
time  the  document  was  introduced  in  evidence,  or  at  the 
close  of  the  plaintiff's  case,  but  proceeded  to  open  the 
case  for  the  defendants  and  himself,  took  the  stand,  and 
"testified  as  to  the  circumstances  attending  the  signing 
of  said  contract,"  and  "placed  upon  the  witness  stand  de- 
fendant Joseph  Hapgood,  and  his  son,  Kathan  Hapgood, 
and  interrogated  them  fully  as  to  the  circumstances  at- 
tending the  signing  of  the  agreement."  Such  being  the 
case,  we  cannot  say  that  there  was  an  abuse  of  discretion 
in  refusing  the  continuance. 

We  therefore  advise  that  the  judgment  be  affirmed. 

Belohee,  C.  C,  and  Footb,  C,  concurred. 

The  CouET. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  affirmed. 
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[No.  13549.  In  Bank.— September  10,  1890.] 

A.  B.  PRESTON,  Respondent,  v.  CAROLINE 

KNAPP,  ExEcuTBix,  ETC.,  Appellant. 

Estates  of  Decedents — Action  to  Rbooveb  Monst — Substitution 

OF    EXECUTKIX — ^JUDGMENT — APPEAL — ^MODIFICATION. — Upon    the 

substitution  of  the  executrix  of  the  defendant  as  defendant 
In  an  action  to  recover  money,  which  after  trial  resulted  in  a 
Judgment  for  the  plaintiff,  the  Judgment  should  be  made  pay- 
able in  due  course  of  administration,  and  not  otherwise;  but 
an  erroneous  Judgment  against  the  executrix  absolutely  may 
be  modified  upon  appeal  so  as  to  make  it  so  payable. 

In. — Pbesentation  of  Claim — Pleading— Admission  upon  Tbial — 
Appeal — Objection  fob  Fibst  Timb. — It  is  too  late  to  make 
an  objection  for  the  first  time  on  appeal  that  the  presentation 
of  a  claim  against  an  estate  and  its  rejection  by  the  executrix 
were  not  alleged  in  the  complaint,  after  substitution  of  the 
executrix,  where  It  appears  that  no  such  objection  was  made 
in  the  court  below,  and  that  the  defendant  expressly  admitted 
cm  the  trial  that  the  claim  had  been  presented  to  the  execu- 
trix in  due  time,  and  that  she  refused  to  act  upon  it,  and 
made  no  objection  on  the  ground  that  it  was  not  presented 
in  due  form. 

id. — Defense  in  Abatement — Waiveb. — The  defense  to  a  claim 
against  an  estate,  that  it  had  not  been  presented  to  and  re- 
jected by  the  executor  or  administrator  before  commence- 
ment of  suit  upon  it,  does  not  go  to  the  merits  of  the  claim, 
but  is  of  the  nature  of  a  defense  in  abatement,  which  is  pre- 
sumed to  be  waived  if  not  expressly  made  in  the  court  of 
original  Jurisdiction. 

Sale  of  Goods — ^Pbincifal  and  Agent — Sale  bt  Agent — Gbedit  to 

PBINCIPAIi— IiIABILITT  OF  FUBGHASEB — APPEAL— REVIEW  OF  EVI- 
DENCE.— In  an  action  to  recover  for  the  price  of  goods  sold 
and  delivered  by  the  plaintiff's  assignor  to  the  decedent,  tes- 
timony of  the  plaintiff's  assignor,  that  while  in  the  employ 
of  the  original  owner  of  the  goods  as  teamster  for  the  de- 
livery of  goods,  he  was  authorized  by  such  owner  to  sell 
part  of  his  goods  in  payment  of  a  debt  due  from  his  em- 
ployer, and  that  he  afterwards  sold  the  goods  sued  for  to  the 
decedent  on  hiis  own  account,  and  that  decedent  said  he 
would  settle  with  him,  is  not  sufficient  to  sustain  a  finding 
of  a  sale  of  the  goods  by  the  teamster  upon  his  own  account 
to  the  decedent,  the  witness  not  stating  explicitly  that  he 
informed  the  decedent  that  he  was  selling  the  goods  on  his 
own  account,  and  his  testimony  being  vague,  inconsistent, 
unreliable,  and  evasive  as  to  the  express  promise  of  decedent, 
and  in  other  particulars,  and  it  appearing  by  other  evidence 
that  decedent  had  no  notice  that  the  teamster  owned  or 
claimed  the  goods,  or  that  he  was  selling  or  delivering  them 
on  his  own  account,  and  that  decedent  credited  them  to  the 
account  of  the  employer  of  the  teamster,  and  made  no  express 
promise  to  pay  the  teamster  for  the  goods  as  the  owner 
thereof.  (Patkbson,  J.,  dissenting.) 
Id. — ^Tttlb  of  Agent  —  Authobity  to  Apply  Proceeds  of  Sale — 
Suit  bt  Agent. — The  title  to  goods  of  the  principal  does  not 
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pass  to  the  agent,  when  there  Is  no  segregation  or  delivery 
of  any  particular  goods  to  the  agent  as  being  his  own;  nor 
does  a  sale  by  the  agent  of  the  goods  of  the  principal  beoome 
a  sale  on  his  own  account,  so  as  to  authorize  him  to  sue  the 
purchaser  in  his  own  name  for  goods  sold  and  deliyered,  by 
reason  of  authority  from  the  principal  to  make  sales  and 
apply  the  proceeds  in  payment  of  a  debt  due  from  the  prin- 
cipal to  the  agent 
Id. — Implied  Pbomise  of  Pubchabeb  fbom  Aoeitt. — ^The  only  prom- 
ise of  a  purchaser  implied  from  a  sale  and  delivery  of  goods 
by  an  agent,  to  whom  the  title  of  the  goods  has  not  passed, 
is,  that  the  purchaser  will  pay  the  value  of  the  goods  to  the 
owner  of  the  goods  delivered,  and  not  to  pay  the  owner's 
servant  or  agent  who  delivered  them,  and  the  agent  cannot 
recover  in  his  own  name  for  the  sale  of  the  goods,  without 
an  express  promise  of  the  purchaser  to  pay  to  him  the  value 
of  the  goods. 

Apfsal  from  a  judgment  of  the  Superior  Court  of 
Tuolumne  County,  and  from  an  order  denying  a  new 
triaL 

The  facts  are  stated  in  the  opinion* 

F.  W.  Street,  and  E.  0.  Knapp,  for  Appellant 

F.  D.  &  0.  W.  Nicol,  for  Respondent 

VANCLiBFy  C. — ^This  action  was  commenced  against 
Sewell  Knappy  in  his  lifetime,  to  recover  $498.81  for 
goods  sold  and  delivered  to  him  by  L  N.  Miller,  the  latter 
having  assigned  his  demand  to  the  plaintiff.  After  hav- 
ing answered,  denying  the  sale  and  delivery  of  the  goods 
and  his  indebtedness  to  Miller,  Sewell  Eiiapp  died,  and 
his  executrix,  Caroline  £[napp,  was  regularly  substituted 
as  defendant,  on  motion  of  defendant's  counsel  The 
case  was  tried  by  the  court  on  the  original  pleadings,  it 
being  expressly  admitted  by  the  defendant  on  the  trial 
that  the  claim  had  been  presented  to  the  executrix  for 
allowance  in  due  time,  and  that  she  had  refused  to  act 
upon  it  The  trial  resulted  in  a  judgment  for  plaintiff 
for  the  sum  demanded,  against  the  executrix  absolutely, 
and  independently  of  "due  course  of  administration.'' 
The  appeal  is  from  the  judgment,  and  from  an  order  de- 
nying defendant's  motion  for  a  new  trial. 

1.  The  judgment  should  have  been  made  payable  in 
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due  oourse  of  administration,  and  not  otherwise.  This 
error,  however,  could  be  corrected  by  a  modification  of 
the  judgment,  without  a  new  trial;  but,  aa  will  appear,  a 
new  trial  should  be  granted  upon  another  ground. 

2.  Appellant's  counsel  contend  that,  inasmuch  as  the 
complaint  was  not  amended  after  the  substitution  of  the 
executrix,  by  adding  thereto  an  averment  that  the  daim 
had  been  regularly  presented  to  and  rejected  by  the 
executrix,  it  is  insufficient  to  support  the  jud^ent 
But  as  no  such  objection  was  made  in  the  court  below, 
and  as  defendant  expressly  admitted  on  the  trial  that  the 
daim  had  been  presented  to  the  executrix  in  due  time, 
and  that  she  had  refused  to  act  upon  it,  and  made  no 
objection  on  the  ground  that  it  was  not  presented  in  due 
form,  it  is  too  late  to  make  the  objection  that  the  presen- 
tation and  rejection  of  the  claim  were  not  alleged  in  the 
complaint,  for  the  first  time,  on  this  appeal.  (Hentsch  v. 
Porter,  10  Cal.  666;  Coleman  v.  Woodworth,  28  Oal. 
668 ;  Bcmk  v.  Howlcmd,  42  Cal.  130 ;  Drake  v.  Foder,  62 
Cal.  226.)  The  object  of  the  statutory  requirement  of 
presentation  and  rejection  of  claims  against  estates,  as  a 
condition  precedent  to  the  commencement  of  suits  upon 
them,  is  to  save  to  estates  of  deceased  persons  the  costs 
and  expenses  of  useless  suits, — suits  to  recover  what 
would  have  been  allowed  and  paid  by  the  executor  or 
administrator  without  suit  The  merits  of  such  claims 
do  not  depend  in  any  degree  upon  their  presentation  and 
rejection  before  suit  The  defense  that  a  daim  had  not 
been  presented  and  rejected  before  suit  does  not  question 
cither  the  validity  or  the  maturity  of  the  claim,  but  sim- 
ply challenges  the  remedy  by  suit,  on  the  ground  that 
another  remedy  provided  by  law  has  priority,  and  should 
be  exhausted  before  commencement  of  suit  In  other 
words,  that  the  demand,  or  some  part  thereof,  should  be 
disputed  and  rejected,  in  the  mode  prescribed  by  law, 
before  the  commencement  of  suit     For  these  reasons,  it 

has  been  decided  in  the  cases  above  cited  that  the  de- 
LXXXV.  Cal.— ^6 
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fense  to  a  claim  against  an  estate,  that  it  had  not  been 
presented  to  and  rejected  by  the  executor  or  administra- 
tor before  commencement  of  suit  upon  it,  is  of  the  nature 
of  a  defense  in  abatement,  which  is  presumed  to  be  waived 
if  not  expressly  made  in  the  court  of  original  jurisdio- 
tion,  and  that  it  will  not  be  first  heard  and  considered  on 
appeal. 

3.  It  is  contended  that  the  finding  that  Miller,  plain- 
tiff's assignor,  sold  and  delivered  the  goods  to  E[napp, 
defendant's  testator,  is  not  justified  by  the  evidence,  and 
I  think  this  point  is  well  taken.  The  goods  alleged  to 
have  been  sold  and  delivered  by  Miller  to  Knapp  con- 
sisted of  wheat,  flour,  bran,  and  middlings,  delivered  at 
different  times  in  1886,  viz.,  March  24th,  April  7th,  and 
May  8th,  and  are  admitted  to  have  been  the  properly  of 
G.  W.  Hale,  unless  he  had  sold  them  to  Miller  before 
they  were  delivered  to  Knapp.  Plaintiff  claims  that 
Miller  purchased  the  goods  from  Hale  before  the  alleged 
sale  and  delivery  to  Knapp;  but  the  defendant  denies 
this,  and  contends  that  Knapp  purchased  the  goods  from 
Hale,  and  that  Miller,  as  the  agent  and  teamster  of  Hale, 
merely  hauled  and  delivered  them  to  Knapp  for  Hale. 
It  appears  that  both  Hale  and  Miller  had  running  open 
accounts  with  Knapp  during  the  time  the  goods  were 
being  delivered,  and  that  Knapp  credited  the  goods  to 
Hale's  account,  on  his  books,  at  the  time  of  delivery. 
It  is  admitted  that,  before  and  during  the  time  the  goods 
were  being  delivered  to  Knapp,  Miller  was  in  the  employ 
of  Hale  as  teamster,  driving  Hale's  team,  of  which  it 
appears  that  Knapp  had  notice.  It  also  appears  that 
the  goods  had  been  deposited  and  stored  by  Hale  while 
he  owned  them  in  Tulloch's  mill,  at  Knight's  Ferry,  and 
thence  the  greater  part  of  them  were  hauled  directly  to 
Knapp's  store,  by  Miller.  But  it  appears  that,  by  some 
means  not  disclosed,  about  one  fifth  part  of  the  goods 
had  been  ''left  with  Mr.  Preston  [presumably  the  plain- 
tiff], in  his  warehouse  at  Jamestown,"  by  whom,   and 
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Mot  by  Miller,  they  were  delivered  to  Knapp.  This  ap- 
pears by  the  testimony  of  Miller  and  the  copy  of  the 
aeeount,  exhibit  G.  As  to  his  purchase  of  the  goods 
from  Hale,  Miller  testified:  "I  was  working  for  G.  W. 
Hale  at  the  time  I  delivered  this  merchandise  to  Mr. 
Knapp.  I  became,  while  working  for  Mr.  Hale,  the 
owner  of  certain  wheat,  flour,  and  bran  by  transfer  from 
Hale^  who  owed  me  $111,  and  he  [Hale]  had  wheat  and 
bran  in  Knight's  Ferry,  and  he  told  me  I  could  have  it, 
and  sell  until  I  was  clear  of  it  ...  .  They  were  trans- 
ferred to  me  in  part  payment  of  my  claim  against  Hale 

for    $111 Mr.    Hale    had    this    merchandise    in 

Knight's  Ferry.  He  was  owing  me  $111,  and  he  says: 
'Now  I  want  to  pay  you.  Will  you  take  that  wheat,  and 
sell  it  whenever  you  can,  and  take  your  pay  out  of  it?' 
And  I  said  I  would,  and  Knapp  bought  it,  and  said  he 

would  settle  with  me Hale's  agreement  was  for 

me  to  take  the  flour  and  sell  it,  and  collect  the  money. 
The  flour  was  at  TuUoch's  mill,  Eoiight's  Ferry.  No 
transfer  was  made  to  me  at  Tulloch's  mill.  The  wheat 
and  flour  belonged  to  Hale,  and  when  I  got  it  from  Tul- 
loch  I  receipted  for  it  in  my  own  name.  I  am  positive 
I  signed  my  own  name." 

At  this  point  six  receipts  to  TuUoch,  of  different  dates, 
signed  "6.  W.  Hale,  per  I.  N.  Miller,"  were  produced, 
and  the  witness  and  plaintiff's  counsel  admitted  that 
they  were  the  receipts  given  by  Miller  for  the  goods  in 
question.  As  to  the  sale  and  delivery  by  Miller  to 
E[napp,  Miller  testified :  '^I  hauled  a  load  to  Mr.  Kjiapp's 
at  his  [Knapp's]  request,  and  delivered  it  on  my  ac- 
count to  him;  delivered  the  items  set  out  in  that  account. 
[Plaintiff's  exhibit  C]  Some  of  this  wheat  and  these 
other  goods  were  left  with  Mr.  Preston  in  his  warehouse 
at  Jamestown.  They  were  afterwards  deliverd  to  Mr. 
Knapp  upon  my  accoimt^  before  he  died.  They  are  my 
goods  at  the  present  time.  Hale  and  I  were  not  inter- 
ested in  the  goods.     I  did  not  tell  Mr.  Knapp  that  they 
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were  delivered  on  Mr.  Hale's  acooimt  ....  Have  re- 
ceived in  all  eighty-five  doUara^  and  no  more,  on  account 
of  the  claim,  from  Enapp  and  his  clerks,  at  different 
times,  after  tha  delivery  of  the  goods,  and  before  the 
assignment  to  Preston.  ....  I  can't  tell  when  I  got 
the  first  amount  of  moiiey  from  Mr.  Knapp.  I  kept  it  in 
my  head  what  I  drew.  Had  not  been  in  the  habit  of 
drawing  money  from  him.  I  had  my  money  deposited 
with  him.  Never  drew  against  the  money.  Gk>t  the 
first  of  thifl  eighty-five  dollars  after  delivery  of  most  of 
the  stuff.  Have  no  memory  of  the  money  I  received. 
Eighty-five  dollars  is  the  whole  amount;  sevenly-five  dol- 
lars of  that  from  Mr.  Knapp,  ten  dollars  of  that  from 
W.  H.  Knapp.  Think  the  largest  amount  at  any  one 
time  was  forty  dollars ;  that  was  in  the  store  at  Columbia." 
W.  H.  Knapp,  called  by  plaintiff,  testified  that  he  was 
the  son  of  Sewell  Knapp;  that  he  was  keeping  his 
father's  books  during  the  time  the  goods  were  delivered; 
that  plaintiff's  exhibit  A-^viz.,  "8,625  wheat^  1,573  lbs. : 
fiour,  March  24,  '86.  S.  Knapp,  T." — ^was  in  his  hand- 
writing; that  the  books  contained  an  account  of  the 
goods  in  question,  at  the  prices  charged  for  them  by 
plaintiff,  but  that  they  were  credited  to  the  account  of 
Hale;  that  he  did  not  remember  paying  anything  to 
Miiller  on  that  account;  that  he  had  paid  Miller  different 
amounts  on  his  own  account;  that  the  book  containing 
Miller's  account  was  not  present,  but  was  in  Columbia; 
that  he  never  knew  that  Miller  had  any  interest  in  the 
goods,  and  credited  them  to  Hale  by  his  father's  dire&- 
tion;  that  some  of  the  goods  were  hauled  from  James- 
town by  teams  from  Columbia,  E.  W.  Murphy,  a  witness 
for  plaintiff,  testified  that  he  had  been  driving  and  clerk- 
ing for  Knapp  for  the  last  eight  years,  and  as  the  agent  of 
Knapp,  he  received  from  Miller  that  part  of  the  goods  in 
question  described  in  plaintiff's  exhibit  B,  as  follows: 
"Columbia,  April  7,  1886.  Eec'd  of  I.  Miller  896  lbs. 
bran;  18  bbls.  flour.     S.  Knapp,  E.  M."     That  he  under- 
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stood  from  Enapp  that  the  goods  were  to  go  to  the  credit 
of  Hale,  and  so  entered  them  on  Enapp'a  books  at  the 
tima  At  Miller^s  request,  he  had  giyem  exhibit  B  as  a 
memorandum  of  the  amount  of  bran  and  flour  delivered. 
Neither  Hale  nor  plaintiff  was  called  as  a  witness  by 
either  party.  On  the  part  of  the  defendants  D.  W,  Tul- 
loch  testified  that  he  delivered  the  goods  from  his  mil] 
to  Miller,  as  the  teamster  and  agent  of  Hale,  and  took 
receipts  from  him  as  such;  that  all  the  goods  were  not 
delivered  to  Miller,  but  that  a  teamster  from  Jamestown 
received  a  part  of  them. 

Considering  all  the  circumstances,  I  think  the  evidence 
on  the  part  of  the  plaintiff  was  insufficient  to  prove  his 
case,  even  prima  facie.  It  depends  entirely  upon  the 
testimony  of  Miller,  which,  taken  as  a  whole,  seems  to  be 
both  inconsistent  and  unreliable.  That  he  'T)ecame  the 
owner'*  of  the  goods  is  his  legal  conclusion  from  the  facte 
that  Hale  authorized  him  to  sell  the  property  and  apply 
the  proceeds  of  the  sale  to  the  payment  of  Hale's  indebt- 
edness to  him,  amounting  to  $111.  The  goods  had  not 
been  actually  nor  constructively  delivered  to  him  be- 
fore the  time  he  says  he  became  the  owner  of  them,  nor 
at  any  time  before  tliey  were  delivered  to  Ejiapp.  The 
quantity  of  none  of  the  different  kinds  of  goods  of  which 
he  says  he  became  the  owner — wheat,  flour,  bran,  and 
middlings — had  been  ascertained  or  designated  by 
weighty  measure,  or  otherwise,  nor  separated  from  the 
whole  quantity  which  Hale  had  stored  at  Tulloch's  mill; 
and  it  seems  incredible  that  it  was  ever  the  intention  of 
the  parties  that  Miller  should  take  and  become  the  owner 
of  all  Hale's  wheats  flour,  etc,  stored  at  Tulloch's  mill, 
of  the  market  value  of  $578.81,  "in  part  payment"  or  in 
full  payment  of  Hale's  debt  of  only  $111.  Miller's  legal 
conclusion  that  he  became  the  owner  of  the  goods  while 
they  were  stored  at  Tulloch's  mill  is  only  at  par  with  his 
assertion  that  he  was  still  the  owner  of  them  at  the  time 
of  the  trial     The  reliability  of  Miller's  testimony  as  to 
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facts  is  tested,  somewhat  to  its  disadvantage,  by  the  proof 
that  he  was,  at  least,  mistaken  in  positi.vely  tostifyinji 
that  he  receipted  for  the  goods  to  Tulloch  in  his  own 
nama  Taken  all  together,  I  think  the  evidence  on  this 
branch  of  the  case  substantially  tends  to  prove  only  that 
Hale  authorized  Miller,  as  Hale's  agent,  to  sell  and  col- 
lect the  pay  for  so  much  of  the  goods  as  might  be  neces- 
sary to  pay  the  debt  of  $111,  and  to  apply  the  proceeds 
to  the  payment  of  that  debt.  As  to  the  alleged  sale  of 
the  goods  by  Miller  to  Ejiapp,  it  is  to  be  observed  in 
the  first  place  that  Miller,  except  as  agent  for  Hale,  could 
pass  to  Knapp  nb  better  title  to  the  goods  than  he  had; 
and  in  the  second  place,  if  he  had  no  title,  and  passed 
none  from  himself  to  Knapp,  there  could  have  been  no 
implied  promise  of  Knjapp  to  pay  him  the  value  of  the 
goods.  An  implied  promise,  if  any,  must  have  been  to 
pay  the  owner  of  the  goods  delivered,  and  not  to  pay  the 
owner's  servant  or  agent  who  delivered  them. 

It  follows  that  the  plaintiff  must  recover,  if  at  all, 
upon  a  valid,  express  promise  of  Knapp  to  pay  him  for 
the  goods.  Is  the  evidence  sufficient  to  prove  such  a 
promise?  It  should  be  borne  in  mind  that  to  Knapp, 
and  all  others  who  knew  Miller's  relation  to  Hale  to  be 
tliat  of  Hale's  servant,  as  teamster,  the  acts  of  Miller  in 
hauling  and  delivering  goods  were  ostensibly  and  pre- 
sumptively the  acts  of  Hale,  in  the  absence  of  notice  to 
the  contrary.  Now,  the  only  evidence  claimed  to  have 
any  tendency  to  prove  that  Knapp  had  any  notice  that 
Miller  owned  or  claimed  the  goods,  or  that  he  was  selling 
or  delivering  them  on  his  own  account,  or  that  Knapp 
promised  to  pay  Miller,  is  the  loose,  indefinite  testimony 
of  Miller.  He  first  testifies  that  when  Hale  asked  him 
if  he  would  sell  tliat  wheat,  and  take  his  pay  out  of  it, — 
"I  saixi  I  would,  and  Knapp  bought  it,  and  said  he  would 
settle  with  me."  Further  on  he  says:  "I  hauled  a  load 
to  Mr.  Knapp's  at  his  [Knapp's]  request,  and  delivered 
it  on  my  account  to  him;  delivered  the  items  set  out  in 
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that  account," — exhibit  C.  Yet  that  account  states  that 
a  considerable  portion,  of  the  "items  set  out"  in  it  were 
delivered  by  Preston;  and  the  witness  proceeds  to  say: 
"Some  of  this  wheat  and  these  other  goods  were  left  with 
Mr.  Preston  in  his  warehouse  at  Jamestown.  They  were 
afterwards  delivered  to  Mr.  Knapp  upon  my  account" 
All  this  testimony  of  Miller  seems  to  be  injtentionally 
evasive  of  the  questions  in  dispute.  He  does  not  say 
that  Knapp  was  informed,  or  had  any  kind  of  notice,  that 
the  goods  belonged  to  him,  nor  that  they  were  delivered 
on  his  account.  Nor  does  he  say  that  Knapp  "bought" 
the  goods  from  him,  or  promised  to  pay  him,  but  only 
that  "Ejiapp  bought  it,  and  said  he  would  settle  with 
me."  From  whom  did  Knapp  buy  it,  and  what  or  on 
whose  account  did  he  say  he  would  settle  ?  It  is  possible, 
however,  that  Miller  intended  to  be  understood,  and  even 
supposed  he  had  said,  that  he  informed  Knapp  that  the 
goods  belonged  to  himself,  and  not  to  his  master  or  prin- 
cipal, and  that  he  sold  and  delivered  them  on  his  own 
account;  and  also,  that  Knapp  promised  to  pay  him. 
But  imder  the  circiunstanoes  of  this  case^  his  testimony 
is  too  indefinite  and  uncertain  to  prove  an  express  prom- 
ise of  Knapp  to  pay  him  for  the  goods.  Considering  the 
weakness  and  uncertainty  of  MiUer^s  testimony,  the  fail- 
ure to  corroborate  and  strengthen  it  by  the  testimony  of 
Hale  and  the  plaintiff  casts  an  additional  shade  of  suspi- 
cion upon  it^  as  Hale  must  have  known  all  about  the 
transaction  between  himself  and  Killer,  and  the  plaintiff 
could  have  explained  the  conditions  and  circumstances 
under  which  he  delivered  a  portion  of  the  goods  to 
Knapp.  No  reason  or  excuse  for  not  having  called  them 
as  witnesses  appears.  The  alleged  payment  of  eighty^ 
five  dollars  by  Knapp  to  Miller  is  accounted  for  otherwise 
than  as  having  been  a  payment  on  account  of  the  goods. 
It  is  admitted  that  Miller  had  a  running  account  and 
money  on  deposit  with  Knapp  at  the  times  ha  drew  this 
money;  and  W.  H.  Knapp  testified  that  the  money  was 
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charged  to  Miller'd  account,  as  he  understood  it  should 
be  when  Miller  drew  the  money.  I  think  the  judgment 
and  order  should  be  reversed,  and  a  new  trial  granted. 

Gibson,  C,  and  Footb,  C,  concurred 

The  CouBT. — ^For  the  reasons  given  in  the  foregoing 
opinion^  the  judgment  and  order  are  reversed  and  a  new 
trial  granted. 

Patbesow,  J.,  dissented. 


[No.  20660.    In  Bank. — September  10,  1890.] 

THE   PEOPLE,  Respondent,  v.   AMELIA   CHRIS- 
TENSEN,  Appellant. 

Cbiminai.  Law — ^ESvidenoe — ^Testimony  op  DsrENDAirr — ^Reopknihg 
Case — Discbbtion  of  Coubt. — ^Upon  a  criminal  trial  it  Is  dis- 
cretionary with  the  court  to  grant  or  refuse  permission  to 
the  defendant  to  testify  on  her  own  behalf  where  request 
therefor  is  made  after  the  evidence  had  all  gone  to  the  Jury, 
and  the  court  had  proceeded  with  its  charge  to  that  body  as 
to  the  law  governing  the  case;  and  its  action  in  refusing 
such  request  is  not  an  abuse  of  its  discretion. 

Id. — Qband  Labcbnt — Instbuotion — ^Reasonable  Doubt — ^Deitni- 
TiON  OF  Ofsense. — ^Whero  a  defendant  is  accused  of  grand 
larceny,  an  instruction  to  the  jury  that  "unless  the  prosecu- 
tion has  proved  beyond  a  reasonable  doubt  that  the  defend- 
ant feloniously  stole  the  money  of  the  complaining  witness 
it  is  your  duty  to  acquit  the  defendant,"  is  not  erroneous 
upon  the  ground  that  it  does  not  distinguish  between  and 
define  grand  and  petit  larceny,  if  the  defendant  asked  for 
no  further  definition  of  the  offense,  and  the  proof  showed 
beyond  question  that  if  any  larceny  was  committed  it  was 
grand  larceny. 

Id. — ^Assuming  Fact  nr  Instbuotiow  —  Possession  of  Moincr  by 
PBOSEcrrnNG  Witness. — Such  instruction  is  not  erroneous,  as 
assuming  that  the  prosecuting  witness  had  money  on  the  oc- 
casion of  the  alleged  theft,  but  correctly  conveys  the  idea 
that  unless  it  is  proved  beyond  a  reasonable  doubt  that  the 
prosecuting  witness  had  money  which  was  stolen  by  the  de- 
fendant as  charged,  they  should  acquit 

Id. — Failxtbe  to  Define  "Reasonable  Doubt." — ^The  failure  of  the 
court  in  Its  charge  to  define  a  "reasonable  doubt"  is  not  error 
where  the  defendant  did  not  ask  for  such  a  definition. 

Id. — ^Unpebspicuous  Instbuction  as  to  Bhn[DENGB  —  Rbasonabu 
Doubt. — An  instruction  to  the  Jury,  that  "it  is  not  a  matter 
of  the  number  of  witnesses,  but  the  preponderance,  and  you 
may,  if  you  retain  a  reasonable  doubt,  give  the  defendant 
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tbe  benefit  of  it,"  although  not  specially  clear  and  peraplea- 
oiiB»  Ifi  not  erroneous,  as  the  jury  must  have  understood  it 
as  importing  that  the  number  of  witnesses  on  either  side 
was  of  no  controlling  force,  but  that  the  preponderance  d 
evidence  must  show  guilt  of  the  defendant  beyond  a  reason- 
able doubt,  else  they  must  acquit. 
Id. — Chabgs  as  to  Mattkbs  or  Faoi — Statteto  TB8TiK0irr.*-An 
instruction  to  the  Jury  that  "it  appears  that  these  saloon- 
keepers, who  were  In  the  Louisiana  saloon  at  this  time,  on 
the  way  firom  their  ordinary  places  of  business,  according  to 
their  testimony;  that  they  engaged  in  playing  cards,  and  the 
prosecuting  witness  says  that  on  this  occasion  he  was  robbed 
of  his  money,  and  there  is  no  explanation  why  this  defend- 
ant was  there  except  that  she  waa  the  wife  of  the  witness, 
or  was  with  the  other  woman  who  was  there,"  does  not  state 
to  the  Jury  as  a  matter  of  fact  that  the  Louisiana  saloon  was 
the  place  where  the  alleged  larceny  took  place,  but  is  a  mere 
statement  of  the  evidence,  and  is  not  erroneous. 

Id. — iNSTBUOnON     DlSCBSDinNG    WiTNSSSES    TOB    DcnBiTss. — It  is 

prejudicial  error  for  the  court  so  to  instruct  the  Jury  as  to 
convey  to  their  minds  that  the  defendant's  witnesses  were  a 
disreputable  class,  and  to  tend  to  discredit  them,  as  persons 
whose  evidence  might  well  be  disregarded. 

Apphal  from  a  judgment  of  the  Supetrior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order 
denying  a  new  triaL 

The  facta  are  stated  in  the  opinion 

P.  F.  Dutme,  for  Appellant. 

AUomey-Oenefvl  Johnson,  for  Beepondent 

FooTBy  0. — ^The  defendant  was  convicted  of  grand 
larceny,  amd  she  appeals  from  the  judgment  therein  ren- 
dered, and  from  an  order  refusing  a  new  trial.  It  is 
primarily  claimed  in  her  behalf  that  the  evidence  is  en- 
tirely insufficient  to  support  the  verdict  The  record 
shows  very  clearly  that  the  defendant  was  positively 
identified  by  the  prosecuting  viritness  as  the  person  who 
stole  his  money,  althou^  he  wbb  somewhat  intoxicated 
ait  the  time,  and  Annie  CFEarrell,  a  witness  for  the  de- 
fendant^ although  she  positively  swears  that  the  defend- 
ant stole  nothing,  nevertheless  states  that  she,  the 
defendant^  and  the  prosecuting  witness  were  in;  company 
with  each  other  at  saloons  (naming  them)  at  the  time 
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when  the  money  is  alleged  to  have  been  stolen,  and  al- 
though several  witnesses  for  the  defense  swore  to  facts 
which  negatived  such  statement  of  the  prosecuting  wit- 
ness, yet,  as  the  jury  saw  and  heard  those  who  testified 
before  them,  and  resolved  the  conflict  between  them 
against  the  innocence  of  die  defendant^  we  are  not  pre- 
pared to  say  that  the  verdict  was  clearly  wrong.  It  is 
also  very  earnestly  urged  that  the  court  erred  in  not 
permitting  the  defendant  to  testify  in  her  own  behalf 
when  she  desired  to  do  so.  The  evidence  had  all  gone 
to  the  jury,  and  the  court  had  proceeded  with  its  charge 
to  that  body  as  to  the  law  governing  the  case,  when  this 
offer  was  made.  It  thus  became  discretionary  with  the 
court  to  grant  or  refuse  the  request,  and  we  cannot  de- 
clare that  its  action*  was  an  abuse  of  its  discretion.  (Peo- 
ple V.  Ross,  65  Cal.  105;  Pen.  Code,  sees.  1093,  1094.) 

Error  on  the  part  of  the  court  is  alleged  in  its  instruc- 
tion to  the  jury,  that  "unless  the  prosecution  has  proved 
beyond  a  reasonable  doubt  that  the  defendant  feloniously 
stole  the  mon^y  of  the  complaining  witness,  it  is  your 
duty  to  acquit  the  defendant."  This,  it  is  said,  was  not  a 
definition  of  larceny,  imless  of  larceny  in  general,  and 
that,  as  larceny  consists  of  grand  and  petit  larceny,  the 
instruction  was  defective.  In  answer  to  this,  it  may  be 
said  that  the  defendant  asked  for  no  further  definition  of 
the  offense;  the  information  charged  grand  larceny,  and 
the  proof  showed  beyond  cavil  or  question  that  if  any 
larceny  was  committed  it  was  grand  larceny.  This  be- 
ing so,  the  defendant  could  not  have  been  prejudiced. 
Further,  it  is  said  that  the  court  assumed  that  the 
prosecuting  witness  had  money  on  the  occasion  of  the 
alleged  theft.  We  do  not  so  understand  the  instruction.. 
In  effect,  it  conveyed  the  idea  that  unless  it  is  proved 
beyond  reasonable  doubt  liiat  the  prosecuting  witness 
had  money  which  was  stolen:  by  tlie  defendant  as  charged, 
thejy  should  acquit  This  waa  entirely  proper.  It  is 
also  said  that  the  court  did  not  define  what  a  reasonable 
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doubt  IS.  If  the  defendant  had  desired  such  a  definition, 
she  should  have  asked  for  it ;  but  she  did  not  choose  to  do 
90,  being  seemingly  satisfied  that  the  jury  knew  what  a 
reasonable  doubt  was.  (People  v.  Gray,  66  Cal.  277,  and 
cases  cited.)  Further,  complaint  is  made  that  the  court 
instructed  the  jury:  "It  appears  that  these  saloon- 
keepers, who  were  in  the  Louisiana  saloon  at  this  time, 
on  the  way  from  their  ordinary  places  of  business,  ac- 
cording to  their  testimony ;  that  they  engaged  in  playing 
cards,  and  the  prosecuting  witness  says  that  on  this  oc- 
casion he  was  robbed  of  his  money,  and  there  is  no  ex- 
planation why  this  defendant  was  there  except  that  she 
was  the  wife  of  the  witness,  or  was  with  the  other  woman 
who  was  there."  It  is  claimed  that  by  this  the  court 
'^Tjejudicially  told  the  jury  that,  as  a  matter  of  fact,  the 
jLOuisiana  saloon  was  the  place  where  the  alleged  larceny 
took  place.  This  is  a  mistake.  The  court  stated  that 
the  prosecuting  witness  said  that  it  was  on  the  occasion 
when  the  saloon-keepers  were  playing  cards  in  the 
Louisiana  saloon  that  he  was  robbed  of  his  money,  but 
the  court  did  not  state  to  the  jury  that  such  was  the  fact. 
As  to  the  statement  about  the  explanation  given  why  the 
defendant  was  present,  it  cannot  be  prejudicial  to  her 
even  if  it  was  a  fact  that  she  was  present  as  a  wife  with 
her  husband,  or  with  a  female  companion;  and  there 
does  not  seem  to  have  been  any  other  explanation  con- 
sistent with  her  innocence  why  she  should  have  been 
there. 

Again,  it  is  said  that  error  was  committed  in  giving 
this  portion  of  the  charge:  "It  is  not  a  matter  of  the 
number  of  witnesses,  but  the  preponderance,  and  you 
may,  if  you  retain  a  reasonable  doubt,  give  the  defend- 
ant the  benefit  of  it."  The  first  clause  of  the  language 
is  the  part  at  which  condemnation  is  directed.  Evi- 
dently the  court  meant  to  say,  and  the  jury  must  have 
so  understood  it,  that  the  number  of  witnesses  either 
upon  one  side  or  the  other  was  of  no  controlling  force, 
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but  that  the  preponderance  of  evidence  which  would  show 
her  guilt  beyond  a  reasonable  doubt  must  be  against  the 
defendant^  else  they  must  acquit  her.  It  is  true,  the  lan- 
guage used,  and  its  connection,  is  not  specially  dear  and 
perspicuous,  but  it  is  not  susceptible  of  any  other  rational 
construction  than  that  which  we  have  given  it. 

There  is  another  portion  of  the  charge  to  which  straig 
objection  is  made.  It  is  this:  ^7oa  may  consider  the 
probabilities  of  this  class  of  witnesses  of  telling  the 
truth."  The  connection  in  which  the  language  was 
used  in  the  charge  can  best  be  appreciated  by  stating 
that  portion  of  the  charge  which  immediately  precedes, 
and  another  portion  which  occurs  in  a  latter  part  of  the 
charge  thus:  "There  is  nothing  calling  for  any  particu- 
lar enumeration  of  witnesses,  or  the  statement  of  their 
testimony.  It  appears  that  these  saloon-keepers,  who 
were  in  the  Louisiana  saloon  at  this  time,  on  the  way 
from  their  ordinary  places  of  business,  according  to  their 
testimony;  that  they  engaged  in  playing  cards,  and  the 
nrosecuting  witness  says  that  on  this  occasion  he  was 
.obbed  of  his  money,  and  there  is  no  explanation  given 
why  this  defendant  was  there  except  that  she  was  the 
wife  of  the  witness,  or  was  with  the  other  woman  who 
was  there.  If  you  consider  the  probabilities  of  l2ie  story, 
— the  complaining  witness  pointing  out  this  woman  as 
being  the  guilty  one,  as  the  officer  states, — you  may  con- 
Bider  the  probabilities  of  his  making  a  mistake,  and 
whether  he  tells  the  truth,  or  intends  to  tell  the  truth,  of 
what  he  himself  believes,  or  he  saw  there,  and  also  of 
this  dass  of  witnesses  on  the  other  side,  of  telling  the 
trutL  ....  As  to  the  matter  of  policy,  as  to  bringing 
in  a  verdict  of  guilty  in  regard  to  these  places,  that  is  a 
matter  for  you  to  take  into  consideration  as  citizens 
rather  than  as  jurors  here."  It  must  be  borne  in  mind 
that  the  witnesses  "on  the  other  side,"  that  is,  those  for 
the  defendant,  were,  according  to  the  record,  a  woman 
who   frequented   saloons  on   the  Barbary   Coast    (well 
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known  in  San  Francisco,  and  thronghoat  tius  state,  per- 
haps, as  a  rather  disreputable  locality),  and  who  was  in 
company  with  the  defendant  and  the  prosecuting  witness 
at  these  saloons,  and  of  saloon-keepers  from  that  nnsavoiy 
locality. 

Therefore  it  is  plain,  from  the  language  of  the  court, 
that  it  contrasted  the  probabilities  of  the  defendant's 
story  of  the  prosecuting  witness,  and  his  pointing  out 
the  woman  as  the  guilty  one  to  the  policeman,  as  against 
the  witnesses  for  the  defense,  whom  it  unnecessarily 
denominates  witnesses  of  "that  class,"  "that  class" 
evidently  conveyed  the  idea  to  the  jury  that  it  was  a 
disreputable  class,  the  probabilities  of  whose  testimony 
they  were  to  weigh,  while  nothing  was  said  tending  to 
throw  any  discredit  upon  the  prosecuting  witness.  And 
then,  at  the  close,  the  statement  as  to  the  policy  of 
bringing  in  a  verdict  "in  regard  to  these  places,  that  it 
was  a  matter  for  consideration  as  citizens  rather  than 
jurors,"  was  likely  to  convey  the  idea  that  "these 
places," — ^that  is,  saloons  on  the  Barbary  Coast, — ^were 
very  bad  places,  where  such  crimes  as  was  here  charged 
probably  took  place,  and  which  the  jury  were  told  that 
as  such  they  had  nothing  to  do  with  it  in  their  verdict 
as  a  matter  of  policy,  yet,  as  citizens,  they  had  a  right  to 
take  the  matter  into  consideration,  the  court  evidently 
thinking  that  "these  places"  being  ^^bad  places,"  needed 
good  citizens  to  look  after,  and  at  least  condemn,  if  not 
suppress  them;  all  of  which  certainly  tended  to  discredit 
the  witnesses  by  the  court,  which  ought  never  to  be 
done.  In  this  case  the  testimony  of  the  prosecuting 
witness  alone  was  depended  upon  to  identify  the  defend- 
ant as  having  stolen  his  money,  and  he  was  evidently 
also  a  drunken  man  at  the  time  the  theft  is  alleged  to 
have  taken  place,  and  an  utter  stranger  before  that  to 
her.  Against  him  were  the  defendant's  witnesses, 
designated  by  the  court  as  heretofore  stated.  We  are 
constrained   to   say,  therefore,    that   the   portion   of   the 
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charge  in  question  was  erroneous,  being  well  calculated 
to  impress  the  jnry  with  the  idea  that  her  witnesses  were 
a  disreputable  class  of  people,  whose  evidence  might  well 
be  disregarded,  and  for  that  reason  the  judgment  and  or- 
der should  be  reversed,  and  we  so  advise. 

Gibson,  C,  and  Bbloheb,  0.  C,  concurred. 

The  CouBT. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  reversed. 


[No.  13145.    In  Bank. — ^September  10,  1890.] 

J.  GOLDMAN,  Appellant,  v.  MAEY  J.  ROGERS, 
Respondent. 

Equttt  —  Special  ^Tebdict  op  Juby  —  Adoption  of  Verdiot — ^Rb* 
ciTAXs  IN  Findings  and  Judgment. — In  an  equity  case,  where 
it  appears  from  the  recitals  in  the  findin^i^s  of  fact  and  in 
the  Judgment  that  the  court  made  its  findings  of  fact  and 
conclusions  of  law,  upon  special  issues  of  fact  submitted  to  a 
jury,  in  accordance  with  the  verdict  of  the  Jury,  it  is  suffi- 
ciently shown  that  the  court  adopted  the  findings  of  the  Jury, 
and  it  is  not  necessary  that  the  word  "adopt"  be  used  in 
order  to  show  an  adoption  of  their  verdict. 

Id. — ^Appeal — Identification  of  Special  Verdict — ^Judoicent  Roil 
— Presumption. — The  special  verdict  of  a  Jury  in  an  equity 
case  is  sufflciontly  identified  to  be  considered  on  appeal  where 
the  clerk  of  the  trial  court  certified  that  the  transcript  on  ap- 
peal was  a  full.  true,  and  correct  transcript  of  the  issues 
submitted  and  answers  thereto,  and  verdict  of  the  Jury 
thereon.  Such  verdict  is  part  of  the  Judgment  roll,  and  will 
be  presumed  to  have  been  properly  recorded  and  entered  by 
the  clerk  in  the  minutes  of  the  court,  as  required  by  section 
628  of  the  Code  of  Civil  Procedure. 

Id. — ^Husband  and  Wife  —  Separate  Property  of  Wife  —  Eject- 
ment— Cposs-complaint  to  Qxhet  Title — Findings — Support 
OF  Judgment — Immaterial  Issue. — ^Where  the  wife  of  an  exe- 
cution debtor  is  sued  in  ejectment  as  a  feme  sole,  by  one 
claiming  the  land  under  an  execution  sale  against  her  hus- 
band, and  avers  in  a  cross-complaint  to  quiet  title  that  the 
property  is  her  separate  estate,  and  that  she  paid  for  the 
land  with  money  owned  by  her  in  her  own  exclusive  right, 
the  special  verdict  of  a  Jury  returned  and  adopted  by  the 
court,  finding  that  she  bought  the  land  with  money  which 
was  her  separate  property,  ia  sufficient  to  support  a  Judg- 
ment in  her  favor,  and  renders  an  issue  as  to  her  marriage 
with  the  execution  creditor,  at  the  date  of  the  purchase,  im- 
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material,  and  a  finding  upon  It  not  essential;  and  an  alleged 
conflict  between  a  special  finding  of  the  court  as  to  the  date 
of  the  marriage,  and  a  general  finding  that  the  allegations 
of  plaintiff's  answer  to  the  cross-complaint  are  untrue,  will 
be  disregarded. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Tulare  County. 

The  facts  are  stated  in  the  opinion. 

Lamberson  &  Taylor,  for  Appellant 

The  findings  conflict  as  to  whether  defendant  was 
married  at  the  date  of  the  purchase.  Contradictory 
findings  will  not  support  a  judgment  {Reese  v.  Corco- 
ran, 62  Cal.  495;  MamZy  v.  Eowlett,  55  Cal.  96;  Sloss  v. 
Allman,  64  Cal.  47.)  The  court  did  not  adopt  the  special 
verdict,  and  it  being  merely  advisory  to  the  judge,  was 
of  no  force  or  effect  until  adopted  by  him,  and  could 
acquire  force  or  effect  solely  from  such  adoption.  (Hayne 
on  New  Trial  and  Appeal,  sees.  232,  234;  Stockman  v. 
Riverside  L.  &  /.  Co.,  64  Cal.  57 ;  Warring  v.  Freeaar,  64 
Cal.  54 ;  Oray  v.  Eaton,  5  Cal.  448 ;  Sweetser  v.  Dobbins, 
65  Cal.  629 ;  Spottiswood  v.  Weir,  66  Cal.  529;  Harris  v. 
8.  F.  a.  R.  Co.,  41  Cal.  405.) 

Cosper  &  Boiler,  for  Respondent 

The  verdict,  either  general  or  special,  is  part  of  the  judg- 
ment roll.  (Hayne  on  New  Trial  and  Appeal,  sec.  232 ; 
Code  Civ.  Proc.,  sec.  670,  subd.  2.)  In  an  equity  case 
where  all  the  issues  are  not  presented  to  or  passed  on  by 
the  jury,  the  special  verdict  is  to  be  regarded  as  a  portion 
of  the  findings  of  the  court.  {Boies  v.  Cage,  49  CaL  126.) 
In  an  equity  case  where  issues  are  submitted  to  a  jury, 
the  adoption  of  the  verdict  is  equivalent  to  a  finding  by 
the  court  to  the  extent  to  which  the  verdict  covers  the 
issues  made  by  the  pleading,  and  it  is  the  duty  of  the 
court,  when  it  adopts  a  verdict,  to  find  upon  all  issue*^ 
not  covered  by  it  unless  such  findings  are  waived.     {War- 
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ring  v.  Freear,  64  Cal.  54.)  The  court  will  not  reverse 
judgment  on  an  immaterial  issue.  The  question  of  mar- 
riage at  the  date  of  the  purchase  is  immaterial.  The  facts 
found  sustain  the  judgment,  outside  of  marriage,  and  there 
was  no  necessity  to  go  further  and  find  on  other  issues. 
{Roberts  v.  Haley,  65  CaL  402.) 

Belches,  C.  0. — The  plaintiff  brought  this  action  to 
recover .  possession  of  two  lots  of  land  in  the  town  of 
Tulare,  the  complaint  being  in  the  ordinary  form  in 
ejectment  The  defendant,  by  her  answer,  denied  all 
the  averments  of  the  complaint,  and  then,  by  way  of 
cross-complaint,  set  up  that  she  purchased  the  lots  on 
the  twenty-fifth  day  of  July,  1882,  and  received  a  good 
and  sufficient  bargain  and  sale  deed  thereof,  in  her  own 
name,  which  was  afterwards  recorded,  and  that  she 
"paid  therefor  money  owned  by  her  in  her  own  exclu- 
sive right" ;  that  ever  since  the  date  of  her  purchase  she 
had  been  the  owner  of  the  lots,  and  in  the  actual  and 
exclusive  possession  thereof;  that  the  plaintiff  claimed 
an  estate  or  interest  in  the  property  adverse  to  her, 
under  and  by  virtue  of  a  deed  made  to  him  by  a  con- 
stable, under  date  of  December  31,  1886,  in  pursuance 
of  a  sale  of  the  property  under  an  execution  issued  on  a 
judgment  against  one  H.  G.  Rogers,  but  that  the  plain- 
tiff had  no  estate,  right,  title,  or  interest  whatever 
therein;  wherefore  she  prayed  that  her  title  be  quieted. 
The  answer  to  the  cross-complaint  denied  that  the  de- 
fendant purchased  the  lots  at  the  time  named,  or  at  all, 
or  that  she  "paid  for  said  land,  or  any  portion  thereof, 
with  money  owned  by  her  in  her  own  exclusive  right,  or 
owned  by  her  at  all";  and  it  alleged  that  the  property 
was  purchased  by  H.  G.  Rogers,  who  was,  at  the  time, 
the  husband  of  defendant,  and  paid  for  with  money 
earned  by  him,  and  which  was  their  community  prop- 
erty, and  that  plaintiff  had  acquired  the  title  of  H,  G. 
Rogers  imder  an  execution  sale,  and  was  the  owner  of 
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the  lots.  When  the  case  came  on  for  trial,  special  is- 
sues were  framed  and  submitted  to  a  jury,  and  a  verdict 
was  returned  in  favor  of  the  defendant  The  court  then 
made  further  findings,  and  gave  judgment  for  the  de- 
fendant, from  which  the  plaintiff  appeals  on  the  judg- 
ment roll.  The  court  found  that  the  plaintiff  obtained 
a  judgment  in  a  justice's  court  against  H.  G.  Rogers, 
and,  under  an  execution  issued  thereon,  caused  the  lota 
to  be  sold  on  the  twenty-second  day  of  December,  1885 ; 
that  he  bid  them  in,  and  on  the  Slst  of  December,  1886, 
obtained  the  constable's  deed  for  them,  and  that  this  was 
his  only  title ;  that  H.  6.  Rogers  and  the  defendant  were 
married  in  1878,  and  at  the  time  the  judgment  above 
named  was  obtained,  and  the  lots  levied  on  sold  and 
conveyed  by  the  constable,  they  were  husband  and  wife; 
that  on  the  twenty-fifth  day  of  July,  1882,  the  defendant 
obtained  a  deed  for  the  lots  in  her  own  name,  and  there- 
upon went  into,  and  ever  since  had  been  in,  possessioii 
of  the  same ;  that  at  the  time  of  the  purchase  of  the  lots 
defendant  had  money  which  was  her  separate  property; 
and  "that  all  the  allegations  and  averments  of  defend- 
ant's cross-complaint  are  true,  and  all  the  allegations  and 
averments  of  the  plaintiff's  complaint,  and  the  denials  and 
allegations  of  plaintiff's  answer  to  defendant's  cross-com- 
plaint, are  untrue."  And  the  jury  foimd  that  the  lots 
were  wholly  paid  for  by  the  defendant  with  money  which 
she  had  at  the  time  of  her  marriage,  and  which  was  her  sep- 
arate property. 

1.  It  is  argued  for  the  appellant  that  the  verdict  of  a 
jury  in  an  equity  case  is  merely  advisory,  and  has  no 
force  or  affect  until  approved  and  adopted  by  the  court; 
that  there  is  nothing  in  the  record  here  to  show  that  the 
verdict  of  the  jury  was  adopted  by  the  court,  and  hence 
there  is  no  finding  upon  the  material  issue  as  to  whether 
or  not  the  lots  were  paid  for  with  money  which  was  the 
separate  property  of  the  defendant;  and  that,  for  th( 
want  of  such  finding,  the  judgment  should  be  reverst^d. 
LXXXV.  CAL.--37 
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This  position  is  not  sustained  by  the  record.  The  find- 
ings of  the  court  recite :  "And  the  court  and  jury  having 
heard  the  proofs  of  the  respective  parties,  and  considered 
the  same,  and  the  records  and  papers  in  the  cause  and 
the  arguments  of  the  respective  attorneys  thereon,  and 
the  cause  having  been  submitted  to  the  jury  upon  cer- 
tain special  issues  of  fact  raised  by  the  pleadings  and 
proofs  in  said  case,  and  to  the  court  upon  other  remain- 
ing issues  raised  thereoon,  the  court  now  finds  the  follow- 
ing facts,"  etc  And  again:  "The  jury  in  this  action 
having  found  a  verdict  in  favor  of  the  defendant  herein 
upon  the  special  issues  submitted  to  them,  which  said 
special  issues,  as  submitted,  and  the  verdict  of  said  jury, 
are  on  file  in  this  action;  therefore,  as  conclusions  of 
law  from  the  foregoing  facts,  and  from  the  verdict  of  the 
jury  upon  the  special  issues  of  fact  submitted  to  them, 
the  court  now  hereby  finds  and  decides,"  etc  And  the 
judgment  also  recites:  "This  cause  having  been  regu- 
larly called  and  tried  by  the  court  and  jury,  and  the  jury 
having  found  their  verdict  in  favor  of  the  defendant 
upon  special  issues  of  fact  submitted  to  them,  and  the 
court  having  made  its  findings  of  fact  and  conclusions 
of  law  therefrom,  and  from  the  verdict  of  the  jury  on 
said  special  issues  of  fact,  and  the  decision  thereon  in 
writing  having  been  duly  rendered  by  the  court,  which 
are  on  file  in  this  cause,"  etc.  From  these  recitals  it 
very  clearly  appears,  we  think,  that  the  court  did  adopt 
the  findings  of  the  jury.  It  was  not  necessary  that  the 
word  "adopt"  be  used  in  order  to  show  an  adoption. 

2.  It  is  contended  that  the  verdict  of  the  jury  "can- 
not be  considered,  for  the  further  reason  that  it  does  not 
appear  by  any  indorsement  thereon  to  have  ever  been 
identified  as  such  a  verdict,  or  filed  as  such,  and  does  not 
appear  to  have  been  recorded  or  entered  upon  the  min- 
utes of  the  court"  But  the  clerk  of  the  trial  court  cer- 
tifies "the  foregoing  to  be  a  full,  true,  and  correct  trans- 
script  of  the  issues  submitted  and  answers  thereto,  and 
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verdict  of  the  jury  thereon,  in  the  foregoing  entitled  ac- 
tion, as  appears  from  the  originals  thereof  on  file  in  mj 
office,  and  of  the  whole  thereof."  This  was  a  sufficient 
identification  of  the  verdict.  It  was  a  part  of  the  judg- 
ment roll  (Code  Civ.  Proc.,  sec  670),  and  will  be  pre- 
sumed to  have  been  properly  recorded,  and  entered  bj 
the  clerk  in  the  minutes  of  the  court>  as  required  by  section 
628  of  the  code. 

3.  It  is  further  contended  that  the  findings  of  the 
court  in  regard  to  the  marriage  relation  of  the  defendant 
are  contradictory,  and  being  so,  that  they  cannot  sup- 
port the  judgment.  This  contention  is  based  upon  the 
following  facts:  The  property  was  purchased  in  July, 
1882,  and  the  plaintiff  alleged  in  his  answer  to  the  cross- 
complaint  that  it  was  purchased  by  "one  H.  Q.  Eogers, 
who  was  at  such  time  the  husband  of  defendant"  The 
court  foimd  that  H.  G.  Rogers  and  the  defendant  were 
married  in  1878,  and  that  at  the  time  the  judgment  was 
obtained  against  him,  and  the  property  levied  on,  sold 
and  conveyed  by  the  constable,  they  were  husband  and 
wife.  It  also  found  that  all  the  allegations  of  plaintiff' ^^ 
answer  to  the  cross-complaint  were  untrue. 

Now,  conceding,  without  deciding,  that  there  was  n 
conflict  in  the  findings  in  regard  to  the  defendant'.^ 
marital  relations  in  1882,  still  the  question  is.  Was  that 
issue,  in  view  of  the  other  findings,  at  all  material?  The 
defendant  was  sued  in  ejectment  as  a  feme  sole,  and  the 
question  was,  Did  she  own  the  demanded  premises' 
or  did  the  plaintiff  own  them?  If  the  property  wa?* 
bought  and  paid  for  by  defendant  with  money  which  she 
had  at  the  time  of  her  marriage  in  1878,  and  which  con- 
tinued to  be  her  separate  property,  then  clearly  she  was 
the  owner,  and  was  entitled  to  have  judgment  entered 
quieting  her  title  as  against  the  plaintiff,  whether  at  the 
time  of  her  purchase  she  was  the  wife  of  H.  G.  Rogers  or 
not.  In  our  opinion,  when  the  verdict  of  the  jury  wa-^ 
returned  and  adopted  by  the  court,  the  issue  referred  t< 
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became  immaterial,  and  it  was  not  essential  that  there 
be  any  finding  upon  it.  The  facts  found  sustain  the  judg- 
ment, and  there  was  no  necessity  to  go  further  and  find  on 
other  issues.  We  find  no  prejudicial  error  in  the  record, 
and  advise  that  the  judgment  be  affirmed. 

Hayne,  0.,  and  Foote,  0.,  concurred. 

The  Court. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  ajffirmed. 


[No.  20645.     In  Bank. — September  10,  1890.] 

THE  PEOPLE,  Respondent,   v.  AH   OWN,  Appel- 
lant.' 

Cbiminal  Law — Conductino  Game  of  Tan — Opinion  Bvtoencb.— 
Upon  the  trial  of  a  defendant  indicted  for  playing  and  con- 
ducting the  game  of  tan  as  owner,  the  testimony  of  a  police- 
officer  who  arrested  ttie  defendant,  but  did  not  see  him  con- 
duct or  engage  in  the  game  played,  that  he  supposed  that 
the  defendant  was  the  banker  from  the  position  he  occupied 
at  the  table,  and  that  if  any  one  else  had  been  occupying 
that  place  and  sitting  in  that  chair  he  would  naturally  sup- 
pose Ife  was  the  banker,  but  that  if  he  did  not  see  the  im- 
plements of  the  game  he  would  not  say  that  he  was  the 
banker,  is  evidence  of  the  opinion  of  the  witness  upon  facts 
which  it  was  the  province  of  the  Jury  to  pass  upon,  and  its 
admission  is  an  error  importing  injury  to  the  defendant. 

Id. — Instruction — Aiding  and  Abetting  Game. — Under  an  infor- 
mation making  it  incumbent  on  the  prosecution  to  prove 
that  the  defendant  played,  carried  on,  opened  or  caused  to 
be  opened,  and  conducted  as  owner,  a  game  of  tan.  an  in- 
struction to  the  jury  that  they  should  find  the  defendant 
guilty,  if  they  found  from  the  evidence,  beyond  a  reasonable 
doubt  that  the  defendant  did  deal,  play,  carry  on,  or  cause  a 
game  of  tan  to  be  opened  or  conducted,  either  directly  him- 
self, or  aided  and  abetted  some  other  person  in  so  doing,  is 
not  prejudicial  to  defendant,  though  obnoxious  to  unfavor- 
able criticism. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Sacramento  County,  and  from  an  order  denying  a  new 
triaL 

The  facts  are  stated  in  the  opinion  of  the  court. 
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A.  L.  Hart  J  for  Appellant 

Attomey-Oeneral  Johnson,  for  Respondent 

Sharpstetn,  J. — The  information  charges  that  "the 

said  Ah  Own,  on  the day  of  February,  A.  D.  1888, 

at  the  city  of  Sacramento,  in  the  said  state  of  California, 
and  before  the  filing  of  this  information,  did  then  and 
there  willfidly,  unlawfully,  and  feloniously  play,  carry 
on,  open,  cause  to  be  opened,  and  conduct  as  owner,  for 
gain,  a  certain  banking  game  known  as  and  by  the  name 
of  'tan,'  said  game  being  then  and  there  played  with 
certain  devices,  to  wit,  buttons,  checks,  and  Chinese 
coin,  and  other  money,  and  other  representatives  of 
value,  contrary  to  the  form,  force,  and  effect  of  the  stat- 
ute in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  people  of  the  state  of  California." 
Section  330  of  the  Penal  Code  reads  as  follows:  '^Every 
person  who  deals,  plays,  or  carries  on,  opens,  or  causes 
to  be  opened,  or  who  conducts,  either  as  owner  or  em- 
ployee, whether  for  hire  or  not,  any  game  of  faro,  monte, 
roulette,  lansquenet,  rouge  et  noire,  rondo,  tan,  fan-tan, 
stud-horse  poker,  seven  and  a  half,  twenty-one,  or  any 
banking  or  percentage  game  played  with  cards,  dice,  or 
any  device,  for  money,  checks,  credit,  or  any  other  rep- 
resentative of  value,  is  punishable  by  fine  of  not  less 
than  two  hundred  nor  more  than  one  thousand  dollars, 
and  shall  be  imprisoned  in  the  county  jail  until  such 
fine  and  costs  of  prosecution  are  paid,  such  imprison- 
ment not  to  exceed  one  year;  and  every  person  who 
plays  or  bets  at  or  against  any  of  said  prohibited  game 
or  games  is  guilty  of  a  misdemeanor."  Under  the  in- 
formation it  was  incumbent  on  the  prosecution  to  prove 
that  the  defendant  played,  carried  on,  opened,  or  caused 
to  be  opened,  and  conducted  as  owner,  a  game  of  "tan." 
To  prove  that  allegation,  the  prosecution  placed  upon  the 
witness-stand  the  police-officer  who  arrested  the  defend- 
ant and  made  the  complaint  against  him  before  the  corn- 
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rnitting  magistrate.  The  witness  testified  in  substance 
that  on  the  night  of  the  2l8t  of  February,  1888,  he  ar- 
rested the  defendant;  that  on  the  night  of  the  arrest,  at 
about  nine  o'clock,  he  was  passing  along  and  noticed 
that  the  front  door  of  the  house  in  which  the  arrest  was 
made  was  closed;  that  he  walked  around  the  house 
quickly;  that  there  was  a  little  counter  in  front  where 
the  Chinese  have  a  little  store;  that  he  jumped  over  the 
counter  and  pushed  himself  into  the  room,  where  a  game 
of  "tan"  was  being  played;  that  when  he  got  into  the 
room  the  Chinaman  that  was  dealing  dropped  his  stick, 
and  with  the  players  ran  to  the  back  end  of  the  room; 
that  the  defendant  occupied  a  chair  which  witness  called 
the  *l>anker's  chair";  that  the  defendant  was  behind 
the  table ;  that  the  witness  reached  and  caught  defendant 
md  held  him,  and  obtained  some  of  the  money  that  was 
on  the  table  in  front  of  him.  The  witness  then  gave  a 
description  of  the  game  of  "tan."  On  his  cross-exam- 
ination the  witness  testified  in  substance  that  at  the  time 
he  went  into  the  room  he  saw  the  game  in  operation; 
that  one  man  had  a  stick  in  his  hand  pulling  the  buttons 
out ;  that  the  witness  did  not  know  who  he  was ;  that  he 
did  not  see  the  defendant  doing  anything,  but  only  saw 
him  occupying  the  position  which  he  had  previously  de- 
scribed; that  he  did  not  see  the  defendant  conduct  the 
game,  nor  did  he  see  him  take  into  his  hand  any  instru- 
ment with  which  the  game  was  conducted,  nor  did  he  see 
him  take  into  his  hand  any  of  the  money  that  was  on  the 
table  or  in  the  drawer. 

The  following  cross-examination  was  thereupon  con- 
ducted: "Question.  Did  you  see  him  do  anything 
towards  playing  the  game  of  'tan'  ?  Answer.  Well,  my 
judgment  was —  Q.  You  need  not  state  your  judg- 
ment. I  asked  you  the  fact  Did  you  see  him  do  any- 
thing towards  conducting  the  game  of  *tan,'  or  any  other 
game?  A.  Well,  about  the  position  that  he  occupied — 
Q.  I  do  not  ask  you  about  the  position.     I  am  asking 
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yon  about  the  fact,  and  I  ask  you  to  give  an  impartial 
statement  of  the  fact  without  putting  your  judgment  in. 
A.  I  have  stated  what  I  saw." 

The  last  foregoing  question  was  thereupoon  repeated  to 
the  witness,  to  which  he  answered  "No."  "Q.  You  saw 
him  sitting  there  in  a  chair  t  A.  Yes.  Q.  And  that  is 
all  that  you  saw !  A.  And  his  moving  and  trying  to  get 
away," 

The  witness  then  gave  a  description  of  the  room,  of 
the  persons  in  it,  the  surroimdings,  the  instruments  for 
playing  the  game,  etc.,  and  thereupon  the  judge  asked 
the  following  question :  "Could  you  tell  from  the  position 
at  the  table  whether  he  was  the  man  who  received  and 
paid  out  the  money  ?" 

Counsel  for  defendant  objected  to  the  question  as  being 
irrelevant,  and  as  involving  an  inference  of  the  witness. 
The  court  overruled  the  objection,  defendant  excepted, 
and  the  witness  answered:  "Yes,  he  occupied  the  posi- 
tion of  the  man  that  paid  the  money."  The  witness  on 
his  further  cross-examination  stated,  among  other  things, 
that  he  supposed  that  the  defendant  was  the  banker  from 
the  position  he  occupied,  and  that  if  there  had  been  some 
other  person  in  that  room  who  was  not  interested  in  the 
game,  and  had  been  occupying  that  place,  and  had  been 
sitting  in  that  chair  for  a  moment  to  rest,  he,  witness, 
would  naturally  have  supposed  that  he  was  the  banker,  and 
would  have  prevented  him  from  running  a  banking  busi- 
ness under  such  circiunstances. 

And  after  some  further  statements  of  like  import,  the 
district  attorney  asked  the  following  questions:  "You 
stated  that  if  you  should  go  into  the  room  where  *tan' 
had  been  carried  on,  and  saw  a  man  in  that  position,  that 
you  would  say  that  he  was  the  banker.  Would  you  say 
that,  if  you  did  not  see  the  implements  of  the  ^ama  the 
buttons,  and  the  lead,  and  the  money,  and  the  stick,  and 
the  money  in  the  drawer  ready  to  pay  off  the  debts, — 
would  you  say  that,  if  you  did  not  see  them  t" 
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Counsel  for  defendant  objected  to  the  question  as  be- 
ing argumentative,  and  calling  for  an  inference  of  the  wit- 
ness. The  objection  was  overruled,  defendant  excepted, 
and  the  witness  answered  "No." 

It  is  dear  that  the  court,  by  overruling  the  objections 
to  these  two  questions,  admitted  evidence  of  the  opinion 
^f  the  witness  upon  facts  which  were  in  evidence  before 
the  jury,  and  upon  which  the  jury  were  as  competent  as 
the  witness  to  form  an  opinion ;  and  a  jury  should  not  be 
influenced  by  the  opinion  of  any  one  not  more  compe- 
tent to  form  one  than  themselves. 

As  a  general  rule,  the  opinion  of  witnesses  is  not  ad- 
missible in  evidence.  They  must  speak  to  facts  wifliin 
their  knowledge.  "A  witness  can  testify  of  those  facts 
only  which  he  knows  of  his  own  knowledge, — ^that  is, 
which  are  derived  from  his  own  perceptions, — except  in 
those  few  express  cases  in  which  his  opinions,  or  infer- 
ences, or  declarations,  of  others,  are  admissible."  (Code 
Civ.  Proc.,  sec.  1845.)  This  case,  obviously,  is  not  within 
the  exception  to  the  general  rule. 

We  think  the  court  erred  in  overruling  the  objections 
to  the  questions  which  called  for  the  opinion  or  infer- 
ences of  the  witness  upon  facts  to  which  he  had  testified, 
and  that  it  is  an  error  of  a  character  which  imports  in- 
jury to  the  appellant  (Rice  v.  Heath,  39  Cal.  609; 
Spanagel  v.  Dellingcr,  38  Cal.  278 ;  Sweeney  v.  Reilly,  42 
CaL  402;  Ponce  v.  McElvy,  51  Cal.  222.)  Among  other 
instructions  to  the  jury  the  court  gave  the  following: 
"Every  person  who  deals,  plays,  carries  on,  or  causes  to 
be  opened,  or  who  conducts  any  game  of  tan  played 
with  any  device  for  money,  checks,  credits,  or  other 
representative  of  value,  is  guilty  of  a  crime;  and  all 
persons  concerned  in  the  commission  of  a  crime,  whether 
it  be  a  felony  or  misdemeanor,  and  whether  they  di- 
rectly commit  the  act  constituting  the  offense,  or,  being 
present,  did  aid  and  abet  in  its  commission,  are  princi- 
pals in  such  crime  so  conmiitted.     And  if  you  find  from 
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the  evidence,  beyond  a  reasonable  doubt,  that  the  de- 
fendant did  deal,  play  carry  on,  or  cause  to  be  opened 
or  conducted,  either  directly  himself,  or  aided  and  abetted 
some  other  person  in  dealing,  playing,  carrying  on,  or 
conducting,  a  game  of  tan  with  any  device  for  money, 
checks,  credits,  or  other  representative  of  value,  at  thf 
time  and  place  mentioned  in  the  information,  you  should 
find  a  verdict  of  guilty ;  but  otherwise  you  should  acquit 
him.  The  word  ^play*  as  used  in  this  instruction  does 
not  refer  to  such  persons  as  play  or  bet  at  or  against  the 
game;  that  is,  those  who  are  on  the  outside  betting  or 
playing  at  the  game."  While  this  instruction  is  justly 
obnoxious  to  unfavorable  criticism,  we  fail  to  see  that 
appellant  could  be  prejudiced  by  it  We  purposely  re- 
frain from  expressing  any  opinion  as  to  the  suflBciency 
of  the  evidence  to  justify  the  verdict  of  the  jury,  because 
a  retrial  must  be  had.  Judgment  and  order  reversed,  and 
cause  remanded  for  a  new  trial 

McFarland,  J.,  WoEKS,  J.,  Fox,  J.,  and  Patbbson, 
J.,  concurred. 


[No.  20639.    In  Bank. — September  10,  1890.] 
THE  PEOPLE,  Rebpondbnt,  v.  F.  P.  WARD,  Appel- 

JUBTIGB  OF  THX  PKiiCB— POWEB  TO  BiBHISS  CbZHIHAL  AOTION — DlS- 

TBiOT  Attobnby. — ^A  justice  of  tbe  peace  has  power  to  deter- 
mine whether  or  not  a  criminal  action  brought  before  him 
'shall  be  dismissed,  and  is  not  bound  to  obey  the  order  of 
the  district  attorney  for  such  dismissal. 
Id. — Misconduct  in  Offiob — ^Taking  JxTBiSDienoir  without  Con- 
sent OF  DiSTBier  Attorney — BIbbonbous  Instbuotion. — ^Upon 
trial  of  a  justice  of  the  peace  charged  with  misconduct  in 
office  in  taking  Jurisdiction  of  a  criminal  action  brought  be- 
fore him,  against  the  known  wishes  of  the  district  attorney, 
and  with  knowledge  that  a  prosecution  had  been  dismissed 
before  another  Justice  of  the  same  township,  and  that  the 
district  attorney  was  prosecuting  the  same  defendant  before 
a  justice  of  another  township,  it  is  prejudicial  error  to  in- 
struct the  Jury  that  It  is  the  duty  of  a  Justice  of  the  peace 
before  whom  criminal  proceedings  are  pending  to  enter  a 
dismissal  upon  the  motion  of  the  district  attorney. 


Digitized  by 


Google 


586  People  v.  Ward.  [85  Cal. 

I:>. — JuEiSDicTiON  OP  Offense — ^Action  Pending — Conduct  of  Dis- 
TBiCT  Attorney — Instrucjtion. — That  the  justice  so  charged 
with  misconduct  had  Jurisdiction  to  try  the  case  and  render 
Judgment,  notwithstanding  a  prosecution  pending  before  a 
Justice  of  the  peace  of  another  township,  must  be  taken  as 
the  law  of  the  case,  if  the  district  attorney  had  set  the 
precedent  of  trying  the  same  case  while  it  was  pending  be- 
fore another  Justice,  and  if  the  court  Instructed  the  jury 
that  the  defendant  had  such  jurisdiction. 

Id. — ^Removal  of  Judicial  Offices  fob  Misconduct — Insufficient 
Indictment. — ^To  remove  a  judicial  officer  for  misconduct  in 
office,  the  act  charged  must  have  been  done  In  the  discharge 
of  Judicial  functions,  and  must  be  charged  to  have  been  done 
with  corrupt,  partial,  malicious,  or  other  Improper  motives, 
and  with  knowledge  that  it  was  wrong;  and  an  Indictment 
charging  a  justice  of  the  peace  with  misconduct  in  office  In 
taking  Jurisdiction  of  a  criminal  action  for  the  sole  purpose 
of  making  the  acquittal  of  the  defendant  a  bar  to  further 
prosecution  for  the  same  crime  In  an  action  pending  in  an- 
other township,  which  contains  no  averment  that  the  justice 
intended  to  acquit  the  defendant,  or  that  he  acted  from  cor- 
rupt motives,  or  that  he  knew  his  acts  to  be  unlawful.  Is 
insufficient  under  section  758  of  the  Penal  Code. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Solano  County,  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Spencer  &  Enemey,  for  Appellant 

Attomey-Oeneral  Johnson,  for  Eespondent. 

McFaeland,  J. — The  defendant  was  indicted  for  and 
convicted  of  misconduct  in  his  office  of  justice  of  the 
peace,  and  judgment  was  rendered  removing  him  from 
office  for  causes  stated  in  the  judgment  He  appeals 
from  the  judgment,  and  from  an  order  denying  a  new 
trial  The  defendant  had  been  justice  of  the  peace  at 
Vacaville  township,  Solano  County,  for  many  years,  and 
the  evidence  shows  him  to  have  been  a  man  of  excep- 
tionally good  character  for  truth,  honesty,  and  integrity. 
This  case  arises  out  of  the  prosecution  of  one  Dayton  G. 
True,  for  the  alleged  pettty  offense  of  stealing  three  dol- 
lars from  one  F.  C.  Chapman,  and  from  certain  supposed 
conflict  of  jurisdiction,  and  somewhat  unpleasant  feeling 
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between  the  justices  of  the  peace  of  said  township,  and 
a  justice  of  the  township  of  Suisun,  in  said  county;  and 
leaving  out  of  view,  for  the  present,  questions  about  the 
sufficiency  of  the  indictment,  we  think  that  the  jury  were 
misled,  to  the  prejudice  of  the  defendant,  by  the  instruc- 
tions of  the  court  on  the  power  of  the  district  attorney 
in  criminal  prosecutions.  True  was  first  arrested  on  a 
warrant  issued  by  R.  Long,  also  a  justice  of  the  peace  at 
V^acaville,  where  the  alleged  offense  appears  to  have  been 
committed,  if  at  all.  The  interest  taken  in  the  prosecu- 
tion and  defense  of  True  seems  to  indicate  that  questions 
were  involved  which  do  not  usually  arise  in  ordinary 
cases  of  larceny  of  as  small  an  amount  as  three  dollars. 
A  trial  took  place  before  Justice  Long  and  a  jury,  which 
lasted  two  or  tliree  days. 

The  district  attorney  of  the  county  assisted  in  the 
prosecution;  and  it  appears  from  uncontradicted  evi- 
dence, that,  while  the  jury  were  out  considering  their 
verdict,  the  district  attorney  said  that  if  the  jury  did 
not  agree  he  would  go  before  Gillespie,  a  justice  at  Sui- 
sun, because  he  knew  that  he  could  get  a  jury  at  Suisun 
that  would  convict  True.  The  jury  did  fail  to  agree  and 
were  discharged.  True's  attorney  asked  to  have  the  case 
set  again  for  anotlier  trial,  and  the  district  attorney 
objected.  On  April  15,  1889,  Long  set  the  case  for  a 
trial  on  April  22d,  and  on  April  I7th  made  an  order  for 
forty  jurors.  In  the  mean  time  the  district  attorney 
had  moved  and  asked  that  the  case  before  Justice  Long 
be  dismissed,  for  the  purpose  of  commencing  it  again 
before  Gillespie  at  Suisun,  and  Long  had  refused  to  dis- 
miss it.  On  April  15th,  the  district  attorney  sent  a  note 
to  Long  requesting  him  to  immediately  dismiss  the  case, 
which  he  again  refused  to  do.  But  on  April  15th,  and 
while  the  case  was  still  pending  before  Long  at  Vaca- 
ville,  another  complaint  for  the  same  offense  was  made 
by  Chapman,  at  the  instance  of  the  district  attorney, 
before  Justice  Gillespie  at  Suisun,  on  which  True  was 
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again  arrested,  and  taken  to  Suisun.  True's  attorney 
then  went  before  the  superior  judge  of  the  county  on  a 
writ  of  habeas  corpus,  and  also  on  a  writ  of  prohibition, 
seeking,  on  the  one,  to  have  True  discharged,  and  on 
the  other,  to  prohibit  Gillespie  from  proceeding  in  the 
case,  on  the  ground  that  he  had  no  jurisdiction  because 
the  case  was  pending  before  Justice  Long  at  VacaviUe. 
The  judge  denied  both  writs.  Owing,  we  suppose  to 
some  language  used  by  the  judge  in  passing  on  the  ques- 
tion, a  telephone  message  was  sent  to  Long  at  VacaviUe, 
to  the  effect  that  the  superior  court  had  ordered  him  to 
dismiss  the  case.  He  supposed  <Jiat  this  message  came 
from  the  district  attorney;  but  it  was  not  sent  by  him, 
although  with  his  knowledge.  Thereupon,  on  April  18th, 
Long  made  on  his  docket  the  following  order:  "By  order 
of  Superior  Court,  Judge  Buckles,  the  case  of  Peoph  v. 
Dayton  O.  True  is  hereby  dismissed."  On  April  19th, 
True's  attorney  caused  a  complaint  to  be  made  against 
True  for  the  same  offense,  before  the  defendant  in  the  case 
at  bar,  F.  P.  Ward,  justice  at  VacaviUe. 

Upon  this  complaint,  which  was  a  sufficient  one,  de- 
fendant issued  a  warrant,  upon  which  True  was  arrested 
and  brought  into  court.  He  pleaded  "Not  guilty*'  and 
his  attorney  vigorously  insisted  upon  a  speedy  trial.  The 
main  witness  who  had  testified  against  True  in  Long's 
court,  viz..  Long  himself,  Chapman,  and  Harley,  were  in 
court.  Long  was  examined.  Chapman  was  put  on  the 
stand,  but  refused  to  testify,  and  was  fined  for  contempt, 
although  the  fine  was  afterwards  remitted;  and  Harley 
left  the  court-house,  and  refused  to  return  and  testify, 
although  a  constable  notified  him  to  come,  without,  how- 
ever, having  a  subpoena.  Judgment  was  afterwards,  on 
the  same  day,  entered  acquitting  True.  There  is  no  pre- 
tense that  tiie  defendant.  Ward,  acted  in  the  premises 
corruptly,  or  with  an  improper  purpose  of  acquitting 
True.  Indeed,  the  original  prosecutor.  Chapman,  said 
that  he  believed  that  Ward  would  be  as  liable  to  convict 
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True  as  tx)  acquit  him;  that  he  would  have  acted  hon- 
estly, and  given  an  honest  judgment.  He  thought,  how- 
ever, that  tlie  district  attorney  should  have  been  present. 
There  was  evidence  tending  to  show  that  the  defendant, 
Ward,  knew  of  the  previous  proceedings  in  the  case,  as 
above  stated. 

Under  these  circumstances,  the  court  instructed  the 
jury,  among  other  things,  as  follows:  "I  instruct  you 
that  the  district  attorney  is  the  law  officer  of  the  county, 
the  attorney  for  the  people  in  all  criminal  matters,  and 
as  such,  it  is  his  duty  to  institute  and  conduct  to  a  judi- 
cial determination  criminal  proceedings  in  the  justices' 
courts  of  this  county.  Incident  to  these  duties  as  dis- 
trict attorney,  he  has  the  right  to  control  the  prosecution 
of  such  cases,  and  has  the  right  to  move  the  dismissal  of 
any  criminal  proceeding,  in  any  justice  court  of  this 
county,  when,  in  his  judgment,  public  justice  demands 
it;  and  it  is  the  duty  of  the  justice  before  whom  such 
proceedings  are  pending  to  enter  a  dismissal  upon  the 
motion  of  the  district  attorney.  The  district  attorney  is 
amenable  to  the  law,  as  all  officers  are,  and  should  he 
exercise  the  functions  of  his  office  corruptly,  there  is  a 
remedy  by  which  he  may  not  only  be  deprived  of  his 
office,  but  punished  for  such  corruption  or  willful  mis- 
conduct in  office."  (Instruction  4.)  "I  instruct  you  that, 
whenever  the  district  attorney  may  find  that  justice  de- 
mands it,  he  has  the  right,  and  it  is  his  duty,  to  institute 
criminal  proceedings  in  any  justice  court  in  the  county, 
even  if  it  be  in  a  court  remote  from  the  residence  of  the 
defendant,  and  in  another  township  other  than  the  one 
in  which  the  crime  is  alleged  to  have  been  committed; 
and  therefore  I  instruct  you  that  the  district  attorney,  if 
he  believed  that  justice  could  not  be  done  in  the  case  of 
the  People  v.  True  in  the  township  of  Vacaville,  for  any 
cause  whatever,  had  a  right,  and  it  was  his  duty,  to  dis- 
miss the  proceedings  in  said  township,  and  bring  them  in 
Suisun  township."    (Instruction  5.) 
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Whether  or  not  it  is  the  duty  of  a  district  attorney  to 
^^ndeavor  to  remove  a  prosecution  from  one  justice's  court 
to  another  court,  "remote  from  the  residence  of  the  de- 
fendant," in  order  that  he  may  more  readily  obtain  a 
conviction,  or  whether  it  is  his  duty  to  commence  a  pros- 
ecution in  a  second  court  before  it  has  been  ended  in  the 
first,  are  questions  not  necessary  to  be  here  determined. 
But  we  find  no  authority  for  the  proposition  that  "it  is 
the  duty  of  a  justice,  before  whom  such  proceedings  are 
pending,  to  enter  a  dismissal  upon  the  motion  of  the 
district  attorney."  The  general  provisions  on  the  subject 
are  contained  in  sections  1385  and  1386,  Penal  Code,  and 
are  as  foUows : — 

"Sec  1385.  The  court  may,  either  of  its  own  motion 
or  upon  the  application  of  the  district  attorney,  and  in 
furtherance  of  justice,  order  an  action  or  indictment  to 
be  dismissed.  The  reasons  of  the  dismissal  must  be  set 
forth  in  an  order  entered  upon  the  minutes. 

"Sec.  1386.  The  entry  of  a  nolh  proseqvi  is  abolished, 
and  neither  the  attorney-general  nor  the  district  attorney 
can  discontinue  or  abandon  a  prosecution  for  a  public 
offense,  except  as  provided  in  the  last  section." 

The  only  other  statutory  provision  bearing  on  the 
subject  to  which  our  attention  has  been  called  is  con- 
tained in  the  County  Government  Act,  to  the  effect  that 
the  district  attorney,  when  not  engaged  in  the  superior 
court,  "must  attend  upon  magistrates  in  cases  of  arrest, 
when  required  by  them." 

It  is  clear,  therefore,  "the  court"  alone  has  the  power 
to  dismiss  a  criminal  action.  The  instruction  of  the 
court  on  this  point  was  erroneous,  and  that  the  error 
was  prejudicial  to  appellant  is  obvious.  The  jury  were 
thereby  taught  that  the  district  attorney  had  full  control 
over  the  prosecution,  and  the  different  counts  in  which,  at 
various  times,  it  has  appeared;  and  they  may  well  have 
believed  that  if  appellant  knew  of  its  previous  history, 
and  the  action  of  the  district  attorney  in  the  premises, 
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he  entertained  the  last  complaint  against  True  for  the 
alleged  purpose  of  thwarting  the  designs  of  a  superior 
officer.  That  appellant  had  jurisdiction  to  try  True, 
notwithstanding  the  pendency  of  the  case  before  the 
justice  at  Suisun,  must  be  taken  to  be  the  law  of  this 
case:  1.  Because  the  prosecution  had  set  the  precedent; 
and  2.  Because  the  court  instructed  the  jury  as  follows: 
"I  instruct  you  that  the  defendant,  Ward,  had  a  legal 
ri^t  to  entertain  the  criminal  complaint  against  True, 
and  to  try  the  case,  and  render  his  judgment  thereon, 
although  such  judgment  would  be  a  bar  to  another 
prosecution  for  the  same  offense."  For  this  reason, 
therefore,  the  judgment  would  have  to  be  reversed. 

We  have  discussed  the  foregoing  questions  because 
they  are  of  general  interest ;  but  we  are  satisfied  that  the 
indictment  in  this  case  is  not  sufficient,  and  that  the 
demurrer  to  it  should  have  been  sustained.  It  is  drawn 
under  section  768,  Penal  Code,  which  provides  for  an 
accusation  by  the  grand  jury  against  any  "district, 
county,  township,  or  municipal  officer,"  for  willful  or 
corrut  "misconduct  in  office."  Assuming  that  it  will 
lie  against  a  judicial  officer,  still,  when,  as  in  the  case  at 
bar,  it  is  against  such  an  officer,  it  must  contain  aver- 
ments showing  judicial  misconduct. 

To  remove  a  judicial  officer  for  misconduct  in  office  is  a 
grave  proceeding;  and  to  do  so  without  proper  averments 
and  proofs  is  to  strike  a  blow  at  the  independence  of 
that  important  department  of  the  government.  The 
act  charged  must  have  been  done  in  the  discharge  of 
judicial  functions;  and  must  be  charged  to  have  been 
done  with  corrupt,  partial,  malicious,  or  other  improper 
motives,  and  with  knowledge  that  it  was  wrong. 

In  Jacobs  v.  Com.  2  Leigh,  709,  which  was  a  prosecu- 
tion of  justices  of  the  peace,  the  court  of  appeals  of 
Virginia  says:  "It  is  a  well-established  principle  that  a 
judicial  officer  cannot  be  prosecuted  criminally  for  any 
judgment  rendered  by  him,  however  illegal,  unless  ren- 
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dered  from  some  motive  of  malice,  partiality,  or  corrup- 
tion.  Much  less  can  a  prosecution  be  carried  on  when 
the  act  done  is  within  the  pale  of  his  lawful  authority, 
without  such  corrupt  motives.  In  indictments  of  this 
character,  it  is  usual  to  charge  the  judgment  or  thing 
done  corruptly,  wickedly,  or  maliciously."  It  is  further 
held,  in  this  case,  that  there  must  be  an  averment  that 
the  defendants  knew  the  act  charged  against  them  to 
have  been  wrong. 

In  State  v.  Ross,  4  Ind.  541,  an  indictment  against  a 
justice  of  the  peace  was  held  defective  because  it  "did 
not  state  that  he  knew  his  decision  to  be  in  violation  of 
law."     (See  also  Triplett  v.  Mwnter,  50  CaL  644.) 

Now,  in  the  case  at  bar,  there  is  no  averment  what- 
ever of  any  illegal  act  by  appellant  He  had  full  juris- 
diction and  authority  to  do  aU  the  acts  charged,  and 
there  is  no  averment  of  any  corrupt  or  malicious  motive. 
There  is  no  averment  that  he  entertained  the  complaint 
against  True  for  the  purpose  of  acquitting  him,  and 
there  is  no  averment  that  he  knew  what  he  did  to  be  un- 
lawful or  wrong.  In  fact,  as  before  stated,  there  is  no 
averment  that  he  did  any  unlawful  act  Indeed,  the  ap- 
parent theory  of  the  indictment  is,  that  he  did  a  lawful 
act  with  an  unlawful  intent  But  assuming  that  there 
can  be  a  crime  consisting  of  intent  alone,  without  any 
unlawful  act,  still  the  indictment,  upon  that  theory,  is 
entirely  insufficient.  The  only  averment  on  that  point 
is  this:  The  indictment,  after  reciting  die  facts  above 
stated,  and  somewhat  more  in  detail,  concludes  as  fol- 
lows :  "That  the  said  action  of  said  F.  P.  Ward,  as  jus- 
tice of  the  peace  of  said  township,  was  done  knowingly 
and  willingly,  and  for  the  express  purpose  of  making 
the  said  acquittal,  by  him,  of  said  defendant  a  bar  to  the 
further  prosecution  of  said  Dayton  G.  True,  for  the  same 
crime  of  petit  larceny,  before  the  said  justice  of  said 
Suisun  township." 

Of  course,  either  the  acquittal  or  conviction  of  True 
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would  have  been,  by  operation  of  law,  a  bar  to  any  other 
pioflecution,  and  the  averment  that  the  appellant  intended 
the  necessary  legal  consequence  of  the  judgment  is  of  no 
significance.  But,  as  before  said,  there  is  no  averment 
that  appellant  intended  to  acquit  True,  or  that  he  acted 
from  corrupt,  malicious,  or  partial  motives,  or  that  he 
knew  his  acts  to  be  unlawful.  It  was  found  necessary  to 
put  important  things  into  the  judgment  which  are  not  in 
the  accusation.  For  these  reasons,  we  think  the  indict- 
ment insufficient.  Judgment  and  order  reversed,  with 
directions  to  the  superior  court  to  sustain  the  demurrer  to 
the  accusation. 

Patsbson,  J.,  Fox,  J.,  Sharpstein,  J.,  and  Works, 
J.,  concurred. 


[No.  13769.    In  Bank. — September  10,  1890.] 

N.  MUNER,  Appellant,  v.  R.  R  REIBENSTEIN  bt 
AL.,  Respondents. 

Chabtcb  of  Stockton — ^Municipal  Court — Cmr  Justice  of  TmB 
Pbaob — ^E3x  Ofticio  Judge. — ^Under  the  charter  of  the  city  of 
Stockton  of  March,  1889,  framed  and  adopted  under  consti- 
tutional amendment  No.  6,  providing  for  a  municipal  court 
to  be  held  and  presided  over  by  a  city  Justice  of  the  peace 
appointed  by  the  mayor,  the  police  court  under  the  old 
charter  and  the  court  of  the  city  Justice  of  the  peace  were 
practically  consolidated  by  adding  the  duties  theretofore  per- 
formed by  the  police  court,  to  the  court  of  the  city  Justice, 
giving  it  a  clerk  and  seal,  and  making  it  a  court  of  record, 
which  the  charter  declares  shall  not  be  deemed  a  new  court, 
but  a  continuation  of  the  courts  theretofore  existing;  and 
the  appointment  of  the  city  Justice  as  Judge  of  the  municipal 
oonrt  gives  him  no  new  term,  and  no  new  office,  but  simply 
makes  him  ex  officio  Judge  of  the  new  court. 

Id. — Salabt  of  Municipal  Judge. — It  was  not  intended  by  such 
charter  to  increase  the  salary  of  the  city  Justice  upon  becom- 
ing Judge  of  the  municipal  court,  or  to  add  a  new  salary  as 
such  Judge  to  that  which  pertained  to  his  office  as  city  Jus- 
tice, but  it  was  the  evident  intent  of  the  framers  of  the 
charter  to  reduce  the  compensation  of  the  city  Justice;  and 
he  cannot  draw  or  receive  an  additional  salary  as  ex  officio 
Judge  of  the  municipal  court     (Beattt,  G.  J.,  dissenting.) 

lD.^-Ck)NTiTUTioNAL  Law — CHANGE  OF  Salabt. — The  comperss- 
tlon  of  the  city  Justice  of  the  peace,  who  is  an  officer  pro- 
LXXXV.  Cal.— 38 
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vided  for  by  the  constitution,  being  fixed  by  general  law,  as 
prescribed  in  section  103  of  the  Code  of  Civil  Procedure,  can 
only  be  changed  by  an  amendment  of  that  code,  and  not  by 
charter  provision,  and  can  neither  be  increased  nor  dlmlnshed 
during  the  term  of  an  Incumbent,  or  by  any  special  or  local 
legislation;  and  the  city  justice  designated  as  Judge  of  the 
municipal  court  of  Stockton,  whose  term  of  office  began  prior 
to  the  adoption  of  the  city  charter,  can  claim  his  full  salary 
as  city  Justice  under  the  code,  notwithstanding  the  intent 
of  the  charter  to  reduce  his  salary. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 

Joaquin  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ansel  Smith,  Wesley  MirUa,  and  Nicol  &  Orr,  for  Ap- 
pellant. 

F.  T.  Baldwin,  and  E.  /.  Jones,  for  Respondents. 

Fox,  J. — ^Application  to  the  superior  court  of  the 
county  of  San  Joaquin  for  a  writ  of  mandate  requiring 
the  defendants,  the  mayor  and  clerk  and  comptroller  of 
the  city  of  Stockton,  to  issue  a  warrant  upon  the  treasury 
of  that  city  in  favor  of  the  plaintiff,  who  is  city  justice  of 
the  peace  in  said  city,  for  the  sum  of  one  hundred  dollars, 
as  and  for  his  salary  as  judge  of  the  municipal  court,  for 
the  month  of  December,  1889.  Upon  a  hearing  of  the 
cause  the  court  denied  the  writ,  and  entered  judgment  for 
defendants,  from  which  plaintiff  appeals. 

The  case  is  argued  and  presented  as  if  it  involved  the 
question  of  the  legal  existence  of  the  municipal  court  of 
the  city  of  Stockton,  and  a  reconsideration  of  the  question 
passed  upon  in  Brooks  v.  Fischer,  79  Cal.  173,  Ex  parte 
Ah  You,  82  Cal.  339,  and  People  v.  Toal,  ante,  p.  333. 
In  our  judgment  no  such  question  is  involved. 

The  sole  question  in  this  case  is,  whether  or  not  the 
plaintiff,  who  is  regularly  drawing  and  receiving  his 
salary  of  two  thousand  dollars  per  annum,  as  city  justice 
of  the  peace,  is  entitled  to  draw  and  receive  an  additional 
salary  of  twelve  hundred  dollars  per  annum  as  judge  of 
the  municipal  court.  In  1884  the  city  of  Stockton,  then 
a  municipal  corporation  under  a  special  charter  passed 
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prior  to  the  adoption  of  the  present  constitution,  reor- 
ganized, as  a  city  of  the  fourth  class,  under  the  "act  to 
provide  for  the  organization,  incorporation,  and  govern- 
ment of  municipal  corporations,"  approved  March  18, 
1883.  (Stats.  1883,  pp.  223  et  seq.)  Of  this  corporation 
J.  H.  Tarn  was  elected  police  judge,  and  the  plaintiff, 
Milner,  was  elected  city  justice  of  the  peace,  each  for  the 
term  of  two  years,  commencing  January,  1889.  On  the 
2d  of  March,  1889,  a  charter,  framed  and  adopted  under 
constitutional  amendment  !No.  6,  became  and  ever  since 
has  been  the  organic  law  of  said  city.  (  Sats.  1889,  pp. 
578  et  seq.) 

By  the  terms  of  this  charter,  the  police  court  under  the 
old  charter  and  the  court  of  the  city  justice  of  the  peace 
were  practically  consolidated  (see  sees.  104-130),  under 
the  title  of  "Judicial  Department,"  to  be  held  and  pre- 
sided over  by  a  city  justice,  to  be  designated  and  ap- 
pointed by  the  mayor.  The  city  justice  of  the  peace  is 
an  officer  provided  for  by  the  constitution,  and  his  elec- 
tion, term  of  office,  and  compensation  are  prescribed  by 
the  codes.  The  charter  does  not  attempt  to  abolish  the 
office  or  the  court  of  the  city  justice,  but  adds  the  duties 
which  theretofore  in  the  municipality  were  performed  by 
the  police  court,  gives  it,  for  the  performance  of  those 
duties,  and  the  administration  of  the  judicial  department 
of  the  local  government,  a  clerk  and  seal,  makes  it  a 
court  of  record,  calls  it  "municipal  court,"  and  declares 
that  it  shall  not  be  deemed  a  new  court,  but  a  continu- 
ation of  the  courts  theretofore  existing.  After  the  organ- 
ization of  the  municipality  under  the  new  charter,  and 
in  May,  1889,  Tam  resigned  the  office  of  police  judge, 
and  the  municipal  court  was  organized  by  the  appoint- 
ment of  Tam  as  clerk,  and  of  the  city  justice,  plaintiff,  as 
judge  thereof.  This  gave  the  plaintiff  no  new  term  and 
no  new  office.  It  simply  made  him  ex  officio  judge  of  the 
new  court  No  other  person  was  eligible  to  act  as  such, 
as  none  but  a  city  justice  of  tlie  peace  could  be  desig- 
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nated  to  act  as  such,  except  in  a  case  in  which  he  might 
be  disqualified,  when  any  justice  of  the  peace  in  the 
county  could  be  designated  to  act  in  his  stead  (sec.  108)  ; 
and  he  was  the  only  city  justice  of  the  peace.  The  com- 
pensation of  plaintiff  as  city  justice  of  the  peace  was  and 
is  prescribed  by  section  103  of  the  Code  of  Civil  Pro- 
cedure, and  he  was  and  is  in  the  regular  receipt  thereof. 
Section  60  of  the  charter  provides  that  the  compensation 
of  officers  and  employees  of  the  city  shall  be  fixed  by  the 
city  council,  not  to  exceed  a  certain  limit  therein  named. 
This  mentions  municipal  judge,  and  prescribes  the  limit 
at  fifteen  hundred  dollars  per  annum.  By  a  proviso  to 
the  vscction,  the  salaries  of  all  the  oflScers  of  the  city  are 
fixed  by  the  charter  itself  for  the  first  two  years,  and  in 
this  proviso  the  municipal  judge  is  mentioned,  and  his 
sahiry  fixed  at  twelve  hundred  dollars  per  annum.  On 
the  8th  of  May,  1889,  before  the  organization  of  the 
municipal  court,  the  city  council  passed  an  odinance 
fixing  the  salary  of  the  municpial  judge  at  the  same  sum 
named  in  this  proviso. 

The  court  below,  after  finding  the  facts  in  the  case, 
found,  as  conclusion  of  law,  that  the  plaintiff  "herein  is 
not  entitled  to  have  or  receive  from  the  said  city  of 
Stockton  any  salary  as  municipal  judge  of  said  city.'' 
In  this  conclusion  we  think  the  court  was  correct.  To 
our  minds,  it  was  not  the  intention  of  the  framers  of  the 
charter,  or  of  the  people  in  adopting  or  the  legislature 
in  approving  it,  to  increase  the  salary  of  the  city  justice. 
It  was  not  in  the  power  of  the  legislature  to  do  it,  during 
his  term  of  office  (Const,  art.  11,  sec  9),  or  by  local  or 
ppecial  law.  (Const,  art  4,  sec  25,  subd.  29.)  The  city 
justice  of  the  peace  is  one  of  the  justices  of  the  peace  of 
the  state,  an  officer  provided  for  by  the  constitution.  The 
tenure  of  his  office  and  his  compensation  is  fixed  by 
general  law,  and  is  prescribed  in  section  103  of  the  Code 
of  Civil  Procedure.  If  it  is  desired  to  change  the  meas- 
ure of  his  compensation,  it  must  be  done  by  amendment 
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of  that  general  law,  and  cannot  be  done  by  special  legis- 
lation; nor  has  the  power  been  delegated  to  the  people 
to  do  it  by  charter  provision.  The  language  of  the  char- 
ter, taken  as  a  whole,  does  not  justify  the  conclusion  that 
it  was  intended  to  create  a  new  and  independent  oflSoe, 
to  be  compensated  by  a  new  and  added  salary.  On  tlie 
contrary,  it  seems  to  us  that  the  intention  of  the  framers 
of  the  charter  was  to  reduce  the  salary  of  the  city  justice 
of  the  peace,  to  make  it  twelve  hundred  dollars  per  annum 
for  the  first  two  years,  and  then  leave  it  to  be  fixed  and 
regiJated  by  the  city  council  mereafter,  but  not  to  ex- 
ceed fifteen  hundred  dollars  per  annum.  But  if  such  was 
the  intention,  as  we  think  it  was,  it  must  fail  of  accom- 
plishment, for  that  salary  can  only  be  changed  by  an 
amendment  of  the  code.  Until  the  code  is  amended,  the 
city  justice  of  the  peace  will  be  entitled  to  receive  the 
salary  of  two  thousand  dollars  per  year,  and  will  not  be 
entitled  to  receive  other  or  more  by  reason  of  any  added 
duties  that  may  be  imposed  upon  his  office. 
Judgment  affirmed. 

Shakpsteiw,  J.,  MoFabland,  J.,  Thoentow,  J.,  and 
Works,  J.,  concurred. 

Paterson,  J.,  concurred  in  the  judgment 

Beatty,  C.  J.,  dissenting. — If  the  decision,  filed  August 
4th,  in  People  v.  Tool,  ante,  p.  333,  from  which  I  dissented, 
is  to  stand,  the  judgment  in  this  case  must  be  affirmed. 
For,  under  the  doctrine  there  announced,  all  the  pro- 
visions of  the  present  charter  of  Stockton  relating  to  its 
municipal  court  are  null  and  void.  But  if  the  validity 
of  those  provisions  is  assumed,  I  cannot  see  how  the  con- 
clusion can  be  avoided  that  the  plaintiff  is  entitled  to  the 
compensation  provided  in  the  charter.  It  is  not  increasing 
his  salary  as  city  justice  to  pay  him  the  salary  of  another 
office,  the  duties  of  which  are  cast  upon  him  by  a  new 
appointment 

Behearing  denied* 
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[No.  13447.  In  Bank.— September  10.  1890.] 

riUGH  WILSON  ET  Ai-.,  Respondents,   v.   JAMES 
MORTON  ET  AL.J  Appellants. 

Statute  of  Fbaudb — Contbacp  for  Services  upon  Commissioit — 
Examination  of  Lands. — ^A  contract,  by  which  the  defend- 
ants agreed  to  pay  plaintiffs  a  certain  sum  per  acre  for  all 
the  land  which  plaintiffs  should  examine  and  adyise  defend- 
ants to  purchase,  and  which  should  be  afterwards  purchased 
by  the  defendants.  Is  not  such  a  contract  as  is  required  by 
the  statute  of  frauds  to  be  in  writing. 

Action  fob  Services — ^Bvidencb — ^Employment  of  Others  fob 
Same  Sebvigb. — ^E^rldence  offered  by  the  defendants,  in  an 
action  on  such  contract,  to  show  that  they  had  employed  and 
paid  other  parties  to  assist  them  in  selecting  a  portion  of  the 
lands  described  in  the  complaint,  is  properly  excluded,  as  un- 
certain and  immaterial.     (Patebson,  J.,  dissenting.) 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Tulare  County,  and  from  an  order  denying  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

N.  0,  Bradley,  Stephen  M.  White,  O.  E.  Lawrence,  and 
T.  M.  McNamara,  for  Appellants. 

Oregon  Sanders,  and  W.  A.  Oray,  for  Respondents. 

The  CouET. — ^Plaintiffs  alleged  that  defendants  agreed 
to  pay  them  fifty  cents  an  acre  for  all  lands  in  the  county 
of  Kern  which  they  should  examine  and  advise  de- 
fendants to  purchase,  and  which  should  be  afterwards 
purchased  by  defendants;  that  in  pursuance  of  the 
igreement  they  examined  14,020  acres  of  land,  and  ad- 
vised defendants  to  purchase  the  same;  that  all  of  said 
lands  were  purchased  and  were  afterwards  sold  by  de- 
fendants, whereby  defendants  became  indebted  to  plain- 
tiffs in  the  sum  of  $7,010.  The  jury  returned  a  verdict 
in  favor  of  plaintiffs  for  $3,520.  Judgment  was  entered 
for  that  amount.  A  motion  for  new  trial  was  denied, 
and  defendants  appealed.  The  contract  was  not  one  re- 
(juired  by  the  statute  of  frauds  to  be  in  writing.  Sec- 
tion 1624  of  the  Civil  Code  does  not  apply.      Plaintiffs 
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are  not  daiming  commissionB  as  defendants'  agents  or 
brokers^  for  the  sale  or  purchase  of  real  estate.  The 
compensation  claimed  by  them  is  for  services  rendered 
in  pointing  out  property  purchased  by  the  latter,  and 
for  advice  given  them.  We  think  the  evidence  is  suffi- 
cient to  sustain  the  verdict.  While  it  is  not  clear  to  us 
how  the  jury,  under  the  evidence,  took  eleven  sections 
as  the  basis  of  the  verdict^  we  should  not  disturb  the 
verdict  on  the  ground  that  there  is  no  evidence  to  sup- 
port it 

We  see  no  error  in  the  ruling  of  the  court  excluding  the 
evidence  offered  by  defendants  to  show  that  they  had  em- 
ployed and  paid  other  parties  to  assist  them  in  selecting  a 
portion  of  the  lands  described  in  the  complaint.  If  the 
evidence  was  not  wholly  incompetent,  it  was  so  uncertain 
and  immaterial  that  it  could  not  have  aided  the  jury  in 
determining  the  issues  between  the  parties. 

Judgment  and  order  affirmed. 

Patebson,  J.,  dissenting. — The  defendants,  in  their 
answers  and  in  their  testimony,  flatly  denied  that  they 
had  ever  employed  plaintiffs,  or  either  of  them,  to  ex- 
amine any  lands,  or  advise  them  in  relation  thereto.  In 
coTToboration  of  their  own  testimony  they  offered  to  show 
that  they  had  employed  and  paid  other  parties  to  assist 
them  in  selecting  the  lands  described  in  the  complaint. 
The  questions  propounded  to  the  witnesses  Oaks  and 
Koot  for  this  purpose  were  objected  to  and  ruled  out.  I 
think  the  questions  were  proper,  and  should  have  been 
allowed.  The  fact  that  defendants  were  advised  by  other 
parties,  if  shown  to  be  true,  would  not  of  course  be  a  de- 
fense to  plaintiffs'  claim  if  the  contract  was  made  and 
the  services  were  performed  as  alleged  by  them;  but  it 
was  a  circumstance  which  the  defendants  were  entitled 
to  have  before  the  jury  in  determining  the  issues.  If 
the  defendants  could  have  proved  to  the  entire  satisfac- 
tion of  the  jury  that  they  had  been  fully  advised  by  Root 


Digitized  by 


Google 


600  LowBBY  V.  HoQUE.  [86  Cal. 

and  Oaks  as  to  the  character  of  the  lands  prior  to  the 
time  of  the  alleged  contract  with  plaintiffs,  and  had  paid 
them  fifty  per  cent  of  what  the  land  was  worth  for  this 
assistance,  it  would  he  for  the  jury  to  say,  in  determining 
the  conflict  of  evidence,  whether  they  had  also  agreed  to 
pay  plaintiff  fifty  cents  per  acre  for  their  services ;  and  if 
the  sum  of  the  two  compensations  amounted  to  the  entire 
value  of  the  land,  the  fact  that  defendants  had  paid  Root 
and  Oaks  would  have  been  an  important  fact  in  deter- 
mining whether  they  had  also  engaged  the  services  of 
plaintiffs.  The  deductions  to  be  drawn  from  ordinary 
business  transactions,  free  from  taint  of  fraud  or  collu- 
sion, are  often  of  great  aid  in  such  cases.  {Sedgwick  v. 
Sedgwick,  66  Cal.  214.)  The  fact  that  defendants  did 
not  specify  in  the  questions  asked  just  how  many  acres 
the  witnesses  had  pointed  out  in  no  way  affects  the  ques- 
tion of  the  admissibility  of  the  evidence.  Counsel  cannoi 
be  expected  to  sum  up  the  whole  case  in  one  question. 
Subsequent  questions  would  have  developed  the  fact  as 
to  quantity,  and  how  much,  if  anything,  was  actually  paid 
to  Root  and  Oaks. 

Thoenton,  J.,  concTirring. — I  find  no  error  in  the  rec- 
ord, and  concur  in  the  jiidgiuent. 


[No.  13779.     In  Bank.— September  10,  1890.1 

GEORGE  LOWREY,  Petitioner,  v.  S.  L.  HOGUE, 

Respondent. 

Criminal  Law — Justice*s  Court — Change  of  Venue — Bias  of 
Citizens — Discretion  of  Court — Appeal — Action  to  Annul 
Judgment. — In  a  criminal  case  in  a  justice's  court,  upon  the 
affidavit  of  the  defendant  that  he  cannot  have  a  fair  and  im- 
partial trial  in  the  township  in  which  the  action  or  proceeding 
is  brought,  it  is  not  the  imperative  duty  of  the  court  to  trans- 
fer the  case  to  another  township  for  trial,  as  it  is  for  the 
court  to  determine  from  the  facts  stated  In  the  affidavit 
whether  the  reasons  given  support  the  opinion  of  the  defenil- 
ant  that  he  cannot  have  a  fair  and  impartial  trial,  and  for 
any  abuse  of  discretion  there  is  speedy  and  adequate  remedy 
by  appeal  to  the  superior  court;  and  there  being  no  want  of 
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Jurisdiction,  an  action  will  not  lie  to  annul  and  set  aside  the 
Judgment  for  refusal  to  grant  such  change  of  the  place  of 
trial. 
Id. — Judgment  Void  in  Pabt — Imprisonment  for  Non-patment 
OF  B^NE — Annulling  Void  Part  of  Judgment. — A  Judgment 
imposing  a  fine  and  a  fixed  term  of  imprisonment,  and  pro- 
viding also  for  enforcement  of  the  fine  by  further  imprison- 
ment in  case  the  money  be  not  paid*  is  Toid  as  to  the  latter 
portion;  but  such  defect  does  not  render  the  whole  of  the 
Judgment  void,  and  the  portion  providing  for  imprisonment 
for  non-payment  of  the  fine  will  be  stricken  out  in  an  action 
to  annul  the  Judgment,  leaving  the  remainder  to  stand,  where 
no  tenable  ground  appears  for  annulling  the  whole  Judgment 

Pbooeedino  in  the  Supreme  Court  to  set  aside  and 
annul  a  judgment  of  a  justice's  court  of  Fresno  County. 
The  facts  are  stated  in  the  opinion  of  the  court 

Justin  Jacobs,  for  Petitioner. 

TF.  P.  Tupper,  District  Attorney,  for  Eespondent 

Patbbsoit,  J. — ^A  complaint  was  filed  in  one  of  the 
justices'  courts  of  the  county  of  Fresno,  charging  the 
plaintiff  with  having  committed  the  crime  of  battery. 
Prior  to  the  time  the  case  was  set  for  trial,  the  plaintiff 
filed  an  affidavit,  in  which  he  set  forth  that  he  could  not 
have  a  fair  and  impartial  trial  by  reason  of  the  prejudice 
of  the  citizens  of  that  township.  The  cause  of  such 
prejudice  he  alleged  to  be  certain  publications  in  the 
newspapers  of  the  township  with  reference  to  the  facts, 
or  purported  facts,  of  the  case.  A  copy  of  the  articles 
referred  to  was  set  forth  in  the  affidavit.  The  justice 
denied  the  motion  for  a  change  of  venue,  the  jury  was 
impaneled,  the  defendant  was  convicted,  and  a  judgment 
was  entered  against  him  that  he  be  confined  in  the 
county  jail  for  the  period  of  thirty  days.  The  judgment 
imposed  a  further  penalty  of  two  hundred  dollars  fine, 
wiih  the  usual  alternative  of  imprisonment  in  the  county 
jail  until  the  fine  be  paid,  at  the  rate  of  one  day  for  every 
doUar  thereof. 

This  is  a  proceeding  to  annul  and  set  aside  the  judg- 
ment    It  is  claimed  that  the  judgment  is  void  for  two 
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reasons:  1.  Because  the  affidavit  filed  on  motion  for  a 
change  of  venue  ousted  the  justice's  court  of  jurisdiction, 
— that  it  was  the  imperative  duty  of  the  court  to  transfer 
the  case  to  another  township  for  trial ;  2.  Because  the  court 
had  no  authority  to  add  to  the  fixed  period  of  imprison- 
ment the  alternative  of  imprisonment  for  non-payment  of 
the  fine  imposed. 

Section  1431  of  the  Penal  Code  provides  that  "if  the 
action  or  proceeding  is  in  a  justice's  court,  a  change  of 
the  place  of  trial  may  be  had  at  any  time  before  the  trial 
conunences;  ....  2.  When  it  appears  from  afiidavits 
that  the  defendant  cannot  have  a  fair  and  impartial  trial, 
by  reason  of  the  prejudice  of  the  citizens  of  the  township, 
the  cause  must  be  transferred  to  the  justice  of  a  township 
where  the  same  prejudice  does  not  exist."  Under  this  pro- 
vision, we  do  not  think  it  was  the  imperative  duty  of  the 
justice  to  transfer  the  case.  In  civil  cases  in  justices'  courts 
the  legislature  has  provided  that  the  place  of  trial  may  be 
changed  "when  either  party  makes  and  files  an  affidavit 
that  he  cannot  have  a  fair  and  impartial  trial  on  account 
of  the  bias  or  prejudice  of  the  citizens  of  the  to^vnship 
or  city  against  him";  but  in  criminal  cases  the  opinion 
of  the  defendant  that  he  cannot  have  a  fair  and  impar- 
tial trial  is  not  sufficient.  He  must  state  the  facts  upon 
which  he  bases  that  opinion,  and  the  court  is  then 
called  upon  to  determine  whether  the  reasons  given 
support  the  conclusion.  The  justice  is  called  upon  to  ex- 
ercise his  discretion.  For  any  abuse  of  discretion  the  de- 
fendant has  a  speedy  and  adequate  remedy  by  appeal  to 
the  superior  court.  If  the  justice  has  erred  in  this  case 
we  presume  that  the  error  will  be  corrected  by  the  superior 
court.    It  is  not  a  case  of  want  of  jurisdiction. 

That  portion  of  the  judgment  providing  for  a  collection 
of  the  two  hundred  dollars  fine  by  imprisonment  in  case 
the  money  be  not  paid  is  void.  {Ex  parte  Rosenheim,  83 
Cal.  388.)  But  the  whole  of  the  judgment  is  not  void 
because  of  tliis  defect 
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It  18  ordered  that  there  be  stricken  from  the  judgment 
that  portion  thereof  which  provides  that  "in  case  said 
fine  be  not  paid  within  one  hour  from  this  time  of  ren- 
dering judgment,  that  you,  the  said  George  Lowrey,  de- 
fendant, be  imprisoned  in  the  county  jail  of  the  county 
of  Fresno,  state  of  California,  until  the  fine  be  duly  sat- 
isfied in  the  proportion  of  one  day's  imprisonment  for 
every  dollar  of  the  fine,  or  until  lawful  payment  shall 
have  been  made  of  such  proportion  of  said  fine  as  shall 
not  have  been  satisfied  by  imprisonment  at  the  rate  above 
prescribed." 

Shabpstein,  J.,  Works,  J.,  Fox,  J.,  and  MoFabland, 
J.,  concurred, 


[No.  20607.     In  Bank.— September  11.  1890.] 
Ex  PARTE  JAMES  H.  BARRY,  on  Habeas  Coepus. 

Contempt — ^Newspapeb  Publication — ^Assailing  Jitdgb  Pending 
LmoATioN. — ^A  publication  In  a  newspaper  of  an  article 
charging  a  Judge  with  "deliberate  lying  about  the  law,  de- 
liberate intentional  falsification  in  his  official  capacity,  and 
deliberate  intentional  denial  of  Justice,"  in  the  trial  of  a 
case  before  him,  the  case  not  having  been  finally  disposed  of, 
is  an  "unlawful  interference  with  the  proceedings  of  a  court,'* 
and  constitutes  a  contempt  of  court,  within  subdivision  9  of 
section  1209  of  the  Code  of  Civil  Procedure,  and  is  punish- 
able as  such. 

Id. — ^Pendency  of  Action. — ^Where  a  demurrer  to  a  complaint  has 
been  sustained  with  leave  to  amend,  and  the  time  for  amend- 
ment has  not  expired,  the  case  is  stiU  pending  and  undis- 
posed of. 

Id. — Abuse  of  Libebtt  of  the  Pbess. — ^While  the  liberty  of  the 
press  to  fairly  criticise  the  official  conduct  of  a  Judge,  or 
the  decisions  of  the  proceedings  of  the  courts,  should  be 
preserved  and  protected  by  the  courts,  yet  the  abuse  of  that 
liberty,  cfo  far  as  it  affects  the  courts  in  relation  to  pending 
causes,  should  be  restrained  and  punished;  and  the  publica- 
tion here  complained  of  was  a  most  fiagrant  abuse  of  the 
press,  and  Justly  punished  as  such. 

Application  to  the  Supreme  Court  for  a  v^rit  of  hor 
beas  carpus.  The  facts  are  stated  in  the  opinion  of  the 
court. 
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P.  Reddy,  James  O.  Magidre,  and  E.  P.  Cole,  for  Pe- 
titioner, 

/.  A.  Hosmer,  E.  P.  Preston,  and  William  M.  FUz- 
maurice,  corUra, 

Works,  J. — This  is  an  application  for  a  writ  of  habeas 
corpus.  The  following  affidavit  was  filed  in  the  superior 
court  of  the  city  and  county  of  San  Francisco,  charging 
the  petitioner  with  contempt  of  court: — 

"State  of  California,  ) 

"City  and  County  of  San  Francisco.  J 

'William  J.  Dixon,  being  duly  sworn,  deposes  and 
says  that  one  Henry  Bingham  is  the  defendant  in  an 
action  wherein  the  people  of  the  state  of  California,  upon 
the  relation  of  Charles  J.  Swift,  is  plaintiff;  that  said 
action  is  now  pending  in  the  superior  court  of  the  city 
and  county  of  San  Francisco,  state  of  California,  and  is 
still  undetermined;  that  said  Henry  Bingham  did  inter- 
pose and  file  a  demurrer  to  the  complaint  in  said  action, 
which  said  demurrer  was,  after  full  argument,  on  the 
second  day  of  August,  1889,  by  the  said  court  sustained, 
and  on  said  last  mentioned  day  the  said  plaintiff  was 
given  leave  to  amend  his  said  complaint  within  ten  days 
thereafter;  that  the  time  granted  said  plaintiff  by  said 
court  to  amend  his  said  complaint  has  not  yet  expired; 
that  one  James  H.  Barry  is  the  editor  of  a  paper  pub- 
lished weekly  in  the  city  and  counly  of  San  Francisco, 
state  of  California,  which  said  paper  is  called  the  Weekly 
Star;  that  on  the  third  day  of  August,  1889,  and  while 
said  action  was  then  and  there  pending  in  said  superior 
court,  said  James  H.  Barry  did  publish  and  caused  to 
be  published  at  the  city  and  coimty  of  San  Francisco, 
state  of  California,  in  the  said  paper,  the  Weekly  Star, 
the  following  false,  malicious,  untrue,  libelous,  and  de- 
famatory matter  of  and  concerning  Honorable  F.  W. 
Lawler,  judge  of  the  superior  court  of  the  said  city  and 
county  of  San  Francisco,  state  of  California: — 
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"  'We  charge  Francis  W.  Lawler,  judge  of  the  superior 
court  of  San  Francisco,  with  deliberate  lying  about  the 
law,  deliberate  intentional  falsification  in  his  official  ca- 
pacity, and  deliberate  intentional  denial  of  justice.  He 
is  not  merely  a  fool,  but  an  impudent  rascal;  a  criminal 
on  the  bench.  He  ought  to  be  impeached  and  removed 
from  office,  and  disfranchised,  indicted,  and  punished  by 
fine  and  imprisonment;  made  a  convict  of.  But  our 
criminal  machinery  and  our  legislature  are  so  often 
elected  and  used  (just  as  Lawler  acts),  not  to  punish  wrong- 
doing, but  on  purpose  to  protect  it,  that  such  a  proceeding 
is  hopeless.  If  the  information  which  we  have  received 
is  wrong,  let  the  editors  of  the  Weekly  Star  be  at  once 
arrested  on  a  charge  of  criminal  libel.  We  invite  and 
defy  Lawler  to  venture  to  defend  himself  even  in  a  San 
Francisco  court  by  this  proceeding.  We  shall  make  the 
crime  of  this  judge  so  plain,  that  even  the  wayfaring  men, 
though  fools,  shall  not  err  therein. 

'^  ^The  case  is  this :  A  suit  has  been  brought  against 
Supervisor  Henry  Bingham,  to  determine  whether  he  is 
entitled  to  the  office  of  supervisor.  This  suit  was  as- 
signed by  the  Buckley  judge.  Levy,  to  the  other  Buckley 
judge,  Lawler  (upon  which  every  lawyer  in  town  knew 
beforehand  what  Lawler  would  do,  though  they  could  not 
have  foreseen  just  how  he  would  begin  to  do  it).  When 
the  case  came  up  before  Lawler  yesterday,  Bingham's  at- 
torney "demurred," — that  is,  he  said  the  superior  court 
had  [no]  authority  to  try  a  case  like  this.  In  reply,  the 
complainant's  attorney  showed  that  tlie  constitution  ex- 
pressly provides  that  the  superior  court  has  jurisdiction 
over  all  such  cases.  And  this  impudent  falsifier  of  the 
law  and  denier  of  justice,  Francis  W.  Lawler,  allowed 
the  demurrer,  absolutely  giving  for  a  reason  that  "al- 
though the  constitution  does  give  the  superior  court  ju- 
risdiction over  all  such  cases,  yet  this  is  not  all  cases,  but 
only  one  case,  and  therefore  this  court  has  no  jurisdiction 
over  it." 
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"  "This  seems  impossible.  But  we  affirm  it  to  be  true, 
and  upon  the  affirmation  we  are  deliberately  taking  the 
risk  of  being  publicly  dishonored  unless  Judge  Lawler 
remains  publicly  dishonored.  It  is  exactly  as  if  the 
burglar  Jimmy  Hope  had  been  discharged  by  Judge 
Toohy  without  trial  on  the  groimd  that  the  'law  only 
provided  for  the  trying  of  all  burglars,  and  therefore  did 
not  provide  for  trying  this  one,"  ' —  ....  with  intent 
then  and  there  unlawfully  to  interfere  with  the  proceed- 
ings of  a  court  of  justice  and  to  insult  the  said  Francis 
W.  Lawler,  Esquire,  judge  of  said  court,  in  the  discharge 
of  the  duties  of  his  office,  and  to  expose  him  to  obloquy 
and  contempt.  W.  J.  Dixon. 

"Subscribed  and  sworn  to  before  me  this  ninth  day  of 
August,  1889. 

"George  H.  Pippt,  Deputy  County  Clerk." 

Upon  the  affidavit  being  filed  the  matter  was  referred 
for  hearing  to  Honorables  William  T.  Wallace,  J.  McM. 
Shafter,  and  J.  P.  Hoge,  judges  of  said  court,  who  heard 
the  same,  found  the  petitioner  guilty,  and  adjudged  that 
he  be  imprisoned  in  the  county  jail  for  the  term  of  five 
days  and  pay  a  fine  of  five  hundred  dollars. 

The  petitioner  contends  that  there  were  certain  defects 
in  the  manner  of  charging  and  bringing  him  before  the 
court.  But  we  think  there  were  no  such  defects  in  the 
proceedings  as  would  entitle  the  petitioner  to  his  dis- 
charge. 

Again,  it  is  contended  that  the  publication  of  the 
article  above  set  out  was  not  a  contempt  of  court,  becaiise 
the  case  of  People  v.  Bmgham,  therein  referred  to,  had 
been  finally  disposed  of,  and  therefore  the  language  used 
could  not  in  any  way  affect  or  interfere  with  the  pro- 
ceedings of  the  court  in  said  action.  But  the  affidavit 
shows  that  the  action  was  still  pending  and  undisposed 
of.  A  demurrer  to  the  complaint  had  been  sustained, 
with  leave  to  amend.  The  time  for  amendment  had  not 
yet  expired.      A   mere   formal    amendment   might   have 
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been  made,  and  the  same  question  as  to  the  merits  again 
presented.  The  language  used  was  well  calculated  to  in- 
timidate or  improperly  influence  a  timid  judge,  or  one 
unduly  sensitive  to  public  feeling  or  censure. 

It  seems  to  us  to  be  too  clear  for  argument  that  the 
publication  was  made  at  such  a  time  as  to  affect  or  have 
a  tendency  to  affect  the  proceeding  then  pending  in 
court,  and  this  contention  of  the  petitioner  cannot  pre- 
vail The  act  complained  of  was  an  "unlawful  interfer- 
ence with  the  proceedings  of  a  court,"  and  therefore 
within  subdivision  9  of  section  1209  of  the  Code  of  Civil 
Procedure.  This  being  so,  the  citation  of  other  author- 
ities to  support  the  contention  of  respondent,  that  the 
publication  of  the  article  was  a  contempt  of  court,  is  un- 
necessary. 

We  do  not  understand  the  learned  counsel  for  the 
petitioner  to  attempt  to  justify  the  language  used  in  this 
publication,  but  much  is  said  about  the  liberty  of  speech 
and  of  the  press.  It  is  said  in  broad  language:  "Tht 
liberty  of  speech  and  of  the  press  is  unlimited  and  unre- 
strained upon  all  subjects  whatsoever,  whether  it  be  the  de- 
cision of  the  court  or  the  character  of  the  judge.  The 
only  check  upon  this  liberty  is  the  responsibility  for  the 
abuse  of  it." 

This  may  be  true  in  the  sense  that  the  liberty  to  speak 
and  write  on  any  subject  cannot  be  restricted  or  pre- 
vented in  advance,  and  that  the  only  remedy  is  to  punish 
subsequently,  for  any  publication  that  amounts  to  an 
abuse  of  such  liberty.  That  is  precisely  what  has  been 
done  in  this  case.  If  the  language  used  was  improper, 
but  affected  the  judge  in  his  individual  capacity,  and  was 
not  an  interference  with  the  proceedings  of  the  court 
over  which  he  was  presiding,  the  remedy  could  not  be 
by  a  proceeding  for  contempt.  So  the  question  is  two- 
fold. Was  the  publication  an  abuse  of  the  liberty  of  the 
press  ?  and  if  so,  was  it  an  interference  with  the  proceed- 
ings of  the  court?     The  last  of  these  we  have  already 
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determined.  As  to  the  former,  the  liberty  of  the  press 
to  fairly  criticise  the  oflBcial  conduct  of  a  judge  or  the 
decisions  or  proceedings  of  the  courts,  and  to  expose  and 
bring  to  light  any  wrongful,  corrupt,  or  improper  act  of 
a  judicial  officer,  is  one  that  should  be  carefully  preserved 
and  protected  by  the  courts.  If  a  public  supervision  and 
censure,  through  the  press  or  otherwise,  is  necessary  to 
suppress  corruption  and  keep  the  channels  of  justice 
pure  and  untainted,  the  right  to  exercise  such  supervision, 
and  to  censure  and  expose  wrong-doing,  should  be  and 
must  be  upheld  by  the  courts.  But  the  publisher  of  a 
newspaper  who  assumes  to  criticise  or  censure  a  public 
officer  or  the  proceedings  of  a  court  must  know  whereof 
he  speaks.  If  he  censures  unjustly  or  charges  falsely,  he 
must  be  held  strictly  accountable.  While  his  right  of 
free  speech  is  protected,  his  abuse  of  it  must  be  punished. 
The  great  trouble  with  the  freedom  of  the  press  at  the 
present  day,  so  far  as  it  affects  the  courts,  is  that  it  is 
used  indiscriminately  in  many  cases,  not  with  the  lauda- 
ble purpose  of  correcting  abuses  and  exposing  wrong- 
doing, but  to  gratify  ill  will  and  passion,  or  pander  to  the 
passions  or  prejudices  of  others.  This  tendency  should 
be  severely  condemned  and  punished,  not  only  for  the 
protection  of  the  courts  and  the  preservation  of  a  pure 
and  independent  judiciary,  but  as  a  means  of  upholding 
the  liberty  of  the  press  in  its  true  sense. 

The  publication  complained  of  here  was  a  most  flagrant 
abuse  of  the  liberty  of  the  press,  and  was  justly  punished 
as  such. 

Certain  tedmical  objections  to  the  proceedings  of  the 
court  below,  including  the  form  of  the  judgment,  are 
raised  and  discussed  at  some  length,  by  the  petitioner, 
but  none  of  them  are  well  taken. 

Writ  denied  and  prisoner  remanded. 

McFarland,  J.,  Patekson,  J.,  Fox,  J.,  and  Thobn- 
roN,  J.,  concurred. 
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[Na  12620.    Department  One.— September  12,  1890.] 

WILLIAM  ADAMS,  Appfj.t.ant,  v.  PORTER  a  AN- 
DROSS,  Respondent. 

Appeal  —  Injunction  Obdsb  —  Aitthentioation  of  AFFTOAvrrs.— 
Upon  appeal  from  an  order  denying  an  Injunction  where  the 
bin  of  exceptions  filed  simply  recites  that  certain  affidavits, 
naming  them,  were  read,  but  none  of  them  are  set  out  In 
the  bill,  and  certain  affidavits  appear  In  the  transcript,  and 
a  certificate  of  the  judge  stating  that  the  affidavits  of  certain 
persons  and  other  documents  were  used  at  the  hearing  has 
been  filed,  the  affidavits  being  identified  only  by  the  names 
of  the  parties  who  made  them,  and  certain  Indorsements,  the 
authentication  of  such  affidavits  is  insufficient,  and  the  order 
will  be  affirmed. 

Appeal  from  an  order  of  tlie  Superior  Court  of  the 
city  and  county  of  San  Francisco  denying  an  inrjunction. 

The  facts  are  stated  in  the  opinion  of  the  oourt 

WhUtemare  &  Sears,  for  Appellant 

Roger  Johnson,  and  F.  W,  Vcu%  Beynegom,  for  Re- 
spondent 

WoKKS,  J. — ^This  is  an  appeal  from  an  order  denying 
an  injunction.  iReither  of  the  parties  has  taken  suffi- 
cient interest  in  the  case  to  file  a  brief.  It  is  apparent 
that  the  motion  for  the  injunction  was  supported  by  the 
plaintiff  and  resisted  by  the  defendant  on  affidavit.  A 
bill  of  exceptions  was  filed,  which  simply  recites  that 
certain  affidavits,  naming  themi,  were  read,  but  the  affida- 
vits are  not  set  out  Hiis,  of  course,  furnishes  nothing 
for  this  court  to  act  upon.  Certain  affidavits  appear  in 
the  transcript,  and  a  certificate  of  the  judge  that  the  affi- 
davits of  certain  persons  and  other  documents  were  used 
at  the  hearing  has  been  filed,  but  the  affidavits  are  only 
identified  by  the  names  of  the  parties  who  made  them, 
and  certain  indorseiments.     It  has  been  held  that  such 

an    authentication    of   papers    is    insufficient     (Herlich 
LXXXV.  Cal.— 39 
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V.  McDonaM,  80  Cal.  472;  Somers  v.  Soiners,  81  Cal. 
608.) 

Order  affirmed. 

Fox,  J.,  concurred. 

Pateeson,  J. — I  have  considered  the  affidavits,  and 
think  the  order  of  the  court  is  correct 


[No.  13548.    In  Bank. — September  12,  1890.1 

JACOB  BOSKN'BERG  et  al.,  Respondents,  v. 
MARTHA  FORD,  Appellant. 

Husband  aito  Wife — Community  Property — Ho^cestead — ^Mobi^ 
OAGB — ^Estate  op  Decedent — Faelube  to  Present  Claim — New 
MoBTQAGE  BY  WiDow — CONSIDERATION. — ^Where  a  husband  and 
wife,  to  secure  certain  notes  made  by  the  husband,  mort- 
gaged a  homestead  declared  upon  community  property,  and 
after  the  husband's  death  the  holders  of  the  notes  and  mort- 
gage failed  to  present  them  as  claims  against  his  estate 
within  the  time  prescribed  by  law,  such  failure  operated  as 
a  bar  to  the  foreclosure  of  the  mortgage,  and  released  the 
homestead  property;  and  If  the  widow,  in  Ignorance  and 
mistake  as  to  the  law  upon  such  a  matter,  executed  another 
mortgage  upon  the  homestead,  securing  the  payment  of  other 
notes,  the  amounts  of  which  were  made  up  of  the  original 
debt  of  the  husband,  and  of  a  small  sum  borrowed  by  the 
wife  from  the  mortgagee  prior  to  the  time  she  gave  the 
second  mortgage  and  notes,  the  second  mortgage,  so  far  as 
it  covered  the  amount  included  in  the  former  mortgage  on 
the  homestead,  Is  without  consideration,  the  widow  being 
under  no  personal  obligation,  either  legal  or  moral,  to  pay 
the  debt  of  her  deceased  husband.    (Paterson,  J.,  dissenting.) 

Id. — Foreclosure  op  Mortoaoe — Mutual  Mistake  of  Law — Fail- 
ure to  Find  upon  Material  Issue. — Upon  foreclosure  of  such 
second  mortgage,  if  the  answer  alleges  facts  showing  that 
both  parties  were  under  a  mutual  misapprehension  as  to  the 
law  when  the  notes  and  mortgage  were  executed,  the  issue 
thus  raised  is  material,  and  a  failure  to  find  upon  it  is 
ground  of  reversal. 

Appeal  from  a  ludgmont  of  the  Superior  Court  of 
Plumas  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ooodwin  &  Oaodwin,  for  Appellant 
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jP.  B.  Whiting,  W,  M.  Kellogg,  and  Ben  Morgan,  for 
Respondents. 

The  Court. — This  action  is  for  the  foreclosure  of  a 
mortgage.  It  appears  that  the  appellant  and  her  hus- 
band, in  his  lifetime,  executed  a  montgage  to  secure 
certain  notes,  made  by  the  husband,  upon  a  homestead 
declared  upon  community  property.  The  husband  after- 
wards died,  and  the  wife  qualified  as  the  administratrix 
of  his  estate,  and  published  the  notice  required  by  law 
for  creditors  of  the  estate  to  preaemt  their  claims  within 
four  months  of  the  publication  of  the  notice.  The  hold- 
ers of  the  notes  and  mortgage  failed  to  present  them,  or 
either  of  them,  within  the  time  prescribed  by  the  noticr 
for  allowance  or  rejection.  After  such  neglect  on  their 
part,  they  obtained  another  mortgage  from  the  defend- 
ant, Mrs.  Ford,  securing  the  payment  of  other  notes, 
the  amx)unts  of  which  were  made  up  of  the  original  debt 
of  the  husband,  and  of  the  sum  of  $292,  borrowed  by  the 
wife  prior  to  the  time  she  gave  the  second  mortgage  and 
notes.  At  the  time  she  thus  executed  that  mortgage  and 
the  notes  it  secured,  she  did  not  know  that  the  first  mort- 
gage and  notes  were  barred  for  the  want  of  presentation, 
otc.,  but  executed  them  in  ignorance  and  mistake  as  to 
the  law  upon  such  a  matter,  it  is  also  alleged  in  the 
answer  that  she  believed  the  first  mortgage  and  notes  to 
be  valid,  and  the  plaintiffs  reprosrnted  them  so  to  be, 
and  that  she  was  liable  to  pay,  satisfy,  and  discharge 
them  when  she  executed  the  last  notes  and  mortgage; 
but  it  is  not  alleged  that  at  such  time  the  plaintiff  knew 
that  they  weire  invalid,  and  concealed  such  knowledge 
from  her. 

Several  months  after  the  execution  by  the  defendant 
of  the  notes  and  mortgage  now  under  consideration, 
she  for  the  first  time  discovered  that  they  were  barred; 
and  as  soon  as  she  learned  such  to  be  the  law,  she  noti- 
fied  the  plaintiffs   that  she   had   executed   these   obliga- 
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tion8  under  such  mistake  of  law,  and  that  they  were  in- 
valid, except  as  to  the  sum  of  $292,  and  interest  thereon, 
which  was  what  she  had  herself  individually  borrowed 
of  them.  It  is  further  allied  in  the  answer,  that,  ex- 
cept as  to  the  $292  and  interest,  the  notes  and  mortgage 
were  without  consideration  aa  to  the  defendant  The 
conclusion  of  law  from  the  findings  is,  that  the  considera- 
tion for  the  execution  by  the  defendant  of  the  promissory 
notes  a^d  mortgage  set  forth  ui  the  complaint  is  in  all 
respects  adequate  and  sufficient  in  law,  and  that  said  mort- 
gage is  a  valid  and  binding  lien  upon  the  property  and 
premises  therein  described. 

Assxmiing,  as  we  must  under  the  decision  in  Oamp  v. 
Orider,  62  CaL  20,  affirmed  in  BoUinger  v.  Manning,  79 
Cal.  7,  aaid  Mechamcs'  B.  <fe  L.  Association  v.  King,  83 
OaL  443,  that  the  failure  to  present  for  approval  and  al- 
lowance the  first  notes  and  mortgage  operated  as  a  bar  to 
the  foreclosure  of  the  mortgage,  it  then  becomes  impor- 
tant to  determine  whether  the  execution  of  the  last  notes 
anid  mortgage,  so  far  as  the  amount  of  the  first  notes  is 
eoncemed,  was  based  upon  an  adequate  consideration. 

It  is  argued  for  the  appellant  that  the  notes  first  given 
were  for  the  husband's  debt  alone,  and  the  wife's  joining 
in  the  first  mortgage  was  to  secure  the  payment  of  that 
debt,  she  not  being  liable  on  the  debt,  or  receiving,  so  fax 
as  the  record  shows,  any  consideration  whatever  for  the 
execution  of  the  mortgage;  that  when  the  notes  became 
barred,  they  were  debts  of  her  husband,  not  hers;  that 
when  the  mortgage  was  barred,  it  was  one  (as  to  the 
debt  secured  thereby)  on  which  she  was  a  surety  merely; 
that  she  was  not  bound,  either  legally  or  morally,  to  pay 
the  debt  of  her  husband,  or  to  resecure  its  payment 
after  it  was  barred;  that  she  could  obtain  no  benefit  by 
so  doing,  but  would  be  prejudiced,  since  by  the  non- 
presentation  of  the  claims  of  the  plaintiffs  she  was  pre- 
cluded from  having  the  debt  paid  out  of  the  estate, 
leaving  out  the  homestead;  that  the  not^s  of  the  hus- 
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band  were  executed,  and  the  debt  contracted,  before  the 
execution  of  the  first  mortgage,  which  she  signed  at  the 
request  of  her  husband,  and  that  the  debt  was  not  con- 
tracted on  the  faith  that  she  would  sign  it;  that  there 
was  no  legal  obligation  for  her  to  execute  notes  and  a 
mortgage  in  lieu  of  those  already  barred;  that  there  was 
no  benefit  conferred  on  her  by  the  execution  of  the  sec- 
ond mortgage,  except  to  the  extent  of  the  $292,  which  was 
a  separate  and  distinct  consideration  from  the  first  notes 
and  mortgage;  that  she  had  received  nothing,  by  way  of 
consideration,  out  of  that  which  her  husband  received  as 
the  bajsis  of  the  first  notes ;  that  she  had  once  jeopardized 
the  homestead  to  secure  the  payment  of  those  notes, 
and  the  plaintiflfs,  by  their  own  negligence,  had  not  only 
gotten  the  first  notes  and  mortgage  barred,  but  had  de- 
prived the  defendant  of  her  statutory  right  to  have  the 
mortgage  first  satisfied  out  of  property  of  the  estate  other 
than  the  homestead;  that  she  received  nothing  beyond 
the  $292,  and  the  plaintiffs  cannot  be  said  to  have  been 
prejudiced,  so  far  as  her  conduct  was  concerned,  to  any 
eixtent,  so  as  to  make  it  a  sufficient  moral  consideration 
to  support  a  new  contract  from  her  to  the  promisee  to 
paff  the  debt  of  another;  that  the  notes  and  mortgage 
tie  plaintiffs  gave  up  were  of  no  value;  that  their  collec- 
tion was  not  enforceable  either  against  the  homestead  or 
the  estate;  and  that  the  plaintiffs,  as  promisees,  were  cer- 
tainly not  prejudiced  by  getting  new  notes  and  a  new 
mortgage  in  lieu  of  those  that  were  barred. 

The  further  point  is  made,  that,  from  the  allegations 
of  the  answer,  it  appears  that  both  parties  were  under  a 
mutual  misapprehension  as  to  the  law  when  the  notes 
and  mortgage  now  under  consideration  were  executed,  and 
that  there  is  no  finding  upon  the  issue  made.  We  think 
the  appellant  is  right  in  both  of  these  contentions,  and 
that,  for  tliese  reasons,  the  cause  must  be  reversed.  The 
mortgage,  so  far  as  it  covered  the  amount  included  in 
the  former  mortgage  on  the  homestead,  was  without  con- 
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sideration.  The  debt  was  not  the  debt  of  the  appellant 
She  was  under  no  personal  obligation,  either  legal  or 
moral,  to  pay  it^  and  the  failure  to  present  it  as  a  claim 
against  her  husband's  estate  released  the  homestead 
property.  Judgment  reversed  as  to  the  amoimt  included 
in  the  original  mortgage,  and  affirmed  as  to  the  balance, 
and  the  court  below  is  instructed  to  modify  the  judg- 
ment accordingly;  the  respondents  to  pay  the  costs  of 
this  appeaL 

Patebson,  J.,  dissented. 

Kehearing  denied 


[No.  13301.    In  Bank.— September  12,  1890.1 

L.  M.  BIGELOW,  Appeli^t,  v.  CITY  OF  LOS  AN- 
GELES BT  AL.,  Respondents. 

Injunction — ^Erection  of  Viaduot  and  Bbidqb— Taking  Pbopebtt 
WITHOUT  Compensation — Pabtial  Completion  of  Stbucture 
— ^Responsibilitt  of  Defendant. — The  trial  court  does  not 
abuse  its  discretion  in  denying  an  application  for  a  prelim- 
inary injunction  to  restrain  a  city  and  bridge  company  from 
invading  plaintiff's  rights  by  erecting  a  bridge  and  viaduct 
across  a  river  within  the  city  limits,  where  it  appears  that 
the  material  allegations  of  the  complaint  are  denied,  and 
the  affidavits  are  conflicting  as  to  the  size,  height,  and  effect 
of  the  structure;  that  the  plaintiff  had  stood  by  until  the 
greater  part  of  the  work  had  been  completed,  and  was  en- 
deavoring only  to  secure  the  amount  of  damage  occasioned 
to  her  property  before  the  work  was  completed,  disclaiming 
any  intention  of  perpetually  enjoining  the  defendant  from 
constructing  the  bridge,  and  there  was  no  claim  that  the 
defendant  was  unable  to  respond  in  damages. 

Id. — Restraining  Public  Work — Remedy  at  Law. — That  the  work 
sought  to  be  enjoined  is  of  a  public  nature,  affecting  the 
public  convenience,  and  that  there  is  no  doubt  of  the  ability 
of  the  defendant  to  respond  in  damages,  are  important  mat- 
ters to  be  considered  in  determining  the  right  to  an  in- 
junction. 
— Taking  Land  fob  Public  Use — Right  to  ETnfobgb  Compen- 
sation.— If  compensation  has  not  been  had  in  condemning 
the  land  taken  for  public  use  under  the  statute  for  such  con- 
demnation, It  can  be  recovered  in  an  action;  and  such  right 
of  rerovery  will  defeat  an  injunction  against  the  continuance 
of  a  public  improvement  which  has  been  partially  completed. 
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Appeal  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  denying  an  application  for  a  prelimi- 
nary injunction^  and  vacating  a  preliminary  restraining 
order. 

The  facts  are  stated  in  the  opinion  of  the  court 

Wells,  Guthrie  <6  Lee,  for  Appellant. 

Owners  of  private  property  taken  for  public  use  may 
have  an  injunction  to  stay  such  taking  until  compensation 
is  mada  {Emporia  v.  Boden,  26  Kan.  688 ;  37  Am.  Rep. 
265;  New  Albany  v.  While,  100  Ind.  206;  Richaa-ds  v. 
Des  Movrues  V.  B.  B.  Co.,  18  Iowa,  259 ;  Penrice  v.  Wallis, 
37  Miss.  172 ;  Green  v.  Green,  34  111.  320 ;  Corrmiissionera 
of  Highways  v.  Ditrham,  43  III.  86 ;  Champion  v.  Sessions, 
1  Nev.  478 ;  Sidener  v.  Norristown  etc.  Co.,  23  Ind.  623 ; 
LafcByette  v.  Bush,  19  Ind.  326 ;  Sourer  v.  Philadelphia,  35 
Pa.  St  231 ;  Ragaiz  v.  Dvhuque,  4  Iowa,  343 ;  Henry  v. 
Dubuque  etc.  B.  B.  Co.,  10  Iowa,  540 ;  Trustees  of  Iowa 
College  v.  Davenport,  7  Iowa,  213 ;  Danbu/ry  etc.  B.  B.  Co. 
V.  Norwalk,  37  Conn.  109 ;  Story  v.  New  York  E.  B.  B, 
Co.,  90  K  Y.  122;  48  Am.  Rep.  146.)  Injunction  will 
lie  against  a  municipal  corporation  as  well  as  other  corpo- 
rations for  the  appropriation  of  private  property  for  pub- 
lic use  without  compensation.  {City  of  Emporia  v.  So- 
den,  25  Kan.  588 ;  37  Am.  Eep.  265 ;  City  of  New  Albany 
V.  White,  100  Ind.  206;  Sower  v.  Philadelphia,  36  Pa. 
St  231;  Bagaiz  v.  City  of  Dulnujue,  4  Iowa,  343;  Dan- 
bury  etc.  B.  B.  Co.  V.  NorvjoVc,  37  Conn.  109;  Morris 
Canal  etc.  Co.  v.  Jersey  City,  26  K  J,  Eq.  294;  Dillon 
on  Municipal  Corporations,  sec.  378,  note  1.) 

C.  McFarland,  S.  C.  Hubbell,  and  Chapman  &  Hetir 
dricJc,  for  Respondents. 

Assuming  that  the  complaint  states  facts  sufficient  to 
constitute  any  cause  of  action  on  behalf  of  the  plaintiff, 
it  by  no  means  follows  that  she  would  be  entitled  to  an 


Digitized  by 


Google 


616  BiGELOw  V.  City  of  Los  Angeles.     [85  CaL 

injunction.  Merely  to  allege  a  threatened  invasion  of  a 
right  secured  by  the  constitution  is  not  sufficient  to  author- 
ize an  injunction.  (City  of  Logansport  v.  Uhl,  74  Ind. 
531;  60  Am.  Rep.  109,  and  cases  cited;  Davis  v.  Coving^ 
ton  &  M.  B.  B.  Co.,  2  S.  C.  665 ;  Payne  v.  English,  79. 
Cal.  540.)  In  exercising  their  power  to  issue  writs  of  in- 
junction in  cases  of  works  of  public  improvement,  courts 
proceed  with  great  caution,  keeping  constantly  in  view  the 
damages  that  may  result  from  restraining  their  opera- 
tion, (High  on  Injunctions  sec.  417.)  The  court  will 
not  exercise  its  power  in  behalf  of  persons  who  have  been 
guilty  of  laches,  and  particularly  is  this  the  case  where 
the  work  sought  to  be  enjoined  is  the  construction  of  a 
road,  or  highway,  or  railroad,  or  other  public  improve- 
ment (High  on  Injunctions,  sec  388;  City  of  Logans- 
port  V.  Uhl,  74  Ind.  631;  60  Am.  Rep.  109,  and  notes.) 
To  entitle  the  plaintiff  to  an  injunction,  it  must  be  shown 
that  the  damage  will  be  irremediable,  or  else  that  the 
party  sought  to  be  enjoined  is  insolvent;  or  some  reason 
must  be  offered  calling  for  the  application  ^f  so  stringent 
a  remedy ;  and  as  defendant  had  an  ample  remedy  at  law, 
the  injunction  should  have  been  denied.  {Lorie  v.  N. 
Chicago  City  B*y  Co,,  32  Fed.  270;  Beaxdon  v.  City  and 
County  of  Sm  Francisco,  66  CaL  492 ;  66  Am.  Rep.  109.) 
The  courts  will  not  issue  an  injunction  where  the  nui- 
sance is  doubtful.  (Middleton  v.  Franklin,  3  Cal.  238.) 
The  case  stated  in  this  complaint  is  insufficient  to  show 
such  a  public  nuisance  as  would  entitle  the  plaintiff  to 
bring  any  sort  of  an  action.  The  court  will  not  issue  a 
preliminary  injunction  where  the  right  depends  on  dis- 
puted questions  and  unsettled  rules  of  law.  (Delavxire 
etc.  B.  B.  Co.  V.  Central  Stock  Yard  and  Transit  Co., 
43  N.  J.  Eq.  71,  77 ;  New  York  amd  New  Jersey  Tel.  Co. 
V.  Inhahitanls  of  East  Orange,  42  X.  J.  Eq.  490.)  It  is 
an  exceedingly  doubtful  question  whether,  under  the  con- 
stitutional provision  that  private  property  shall  not  be 
lamagoJ   for   public  use  without   compensation,   an   in- 
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junction  will  issue  at  all  to  restrain  the  construction  of  pub- 
lic works  where  the  only  claim  is  that  private  property  is 
damaged  consequently  by  it  {Omaha  Horse  B'y  Co.  v. 
Cable  Tram.  Co.,  32  Fed.  Rep.  727 ;  Payne  v.  English,  79 
Cal.  540 ;  Lorie  v.  N.  Chicago  B'y  Co.,  32  Fed.  Hep.  270 ; 
Osborne  &  Co.  v.  Mo.  P.  B.  Co.,  37  Fed.  Eep.  830.) 
The  granting  and  continuing  of  injunctions  is  within  tlie 
discretion  of  the  courts  and  while  for  an  abuse  of  that 
discretion  the  supreme  court  may  reverse^  still  it  will  not 
do  so  except  where  there  has  been  a  clear  abuse  of  that 
discretion.  {Hicks  v.  Michael,  15  Cal.  107 ;  Goldstein  v. 
Kelly,  51  CaL  301;  Oowr  v.  Andrew,  59  CaL  119;  43 
Am.  Eep.  242 ;  White  v.  Niurum,  60  CaL  406.) 

Patebson,  J. — This  is  an  action  to  restrain  the  city 
of  Los  Angeles  and  the  California  Bridge  Company  from 
erecting  a  bridge  and  viaduct  across  the  Los  Angeles 
River  on  First  Street,  within  the  city  limits.  The  hear- 
ing of  the  application  for  a  preliminary  injunction  was 
had  upon  the  pleadimgs  and  affidavits.  Thereupon  the 
court  denied  the  application,  and  vacated  the  prelimi- 
nary order  which  it  had  made^  restraining  the  defend- 
ants from  farther  proceedings  pending  llie  hearing  of 
the  motion.  TLe  material  allegations  of  the  complaint 
are  denied  in  the  answer  of  the  city,  and  also  in  the 
complaint  of  intea:vention  which  the  court  allowed  to  be 
filed  on  behalf  of  the  Los  Angeles  Cable  Railway  Com- 
pany; and  the  affidavits  used  on  the  hearing  are  very 
conflicting  as  to  the  size,  height^  and  effect  of  the  struc- 
ture. 

The  showings  made  by  all  parties  evidently  left  the 
court  in  doubt  as  to  the  probable  effect  of  the  viaduct 
upon  ihe  properly  of  the  plaintiff;  and  as  the  plaintiff 
had  stood  by  until  the  greater  part  of  the  work  had  been 
completed,  and  was  endeavoring  only  to  secure  the 
amoimt  of  damage  occasioned  to  her  property  before  the 
work  was  completed,  and  disclaiming  any  intention  of 
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perpetually  enjoining  the  defendants  from  constructing 
the  bridge,  the  court  deemed  it  best  to  let  the  work  go 
on,  there  being  no  claim  that  the  defendant  is  unable 
to  respond  in  damages.  In  this  conclusion  we  think  the 
court  was  right;  but  whether  right  or  wrong,  there  was 
no  such  abuse  of  discretion  as  would  warrant  us  in  set- 
ting aside  its  order.  "It  accords  with  the  theory  of  our 
system  that  the  supreme  court  shall  have  the  benefit  of 
the  judgment  of  the  district  [now  superior]  court  at  the 
final  hearing  below,  and,  except  in  a  clear  case,  we  ought 
not  to  anticipate  the  final  judgment,  ....  by  our  action 
on  appeal  from  the  order  granting  [or  denying]  the  pre- 
liminary injunction."  Patterson  v.  Supervisors,  60  Cal. 
345 ;  Middleton  v.  FranJcKn,  3  Cal.  238 ;  White  v.  Nturum, 
60  Cal.  406. 

The  fact  that  the  work  sought  to  be  enjoined  is  one  of 
a  public  nature,  one  which  affects  the  public  convenience, 
and  that  there  is  no  doubt  of  the  ability  of  the  defend- 
ant to  respond  in  damages,  are  important  matters  to  be 
considered  in  determining  the  rights  to  an  injunction. 
(Real  Del  llonie  Consolidated  0.  &  S.  Miru  Co.  v.  Pond 
G.  &  S.  Miiu  Co.,  23  Cal.  84;  Logmsport  v.  Uhl,  99  Ind. 
631;  50  Am.  Eep.  109;  Payne  v.  English,  79  Cal.  540; 
Crawford  v.  Bradford,  23  Fla.  404;  OmaJia  Horse  R'y 
Co.  V.  CoJble  Co,,  32  Fed.  Rep.  727.) 

Counsel  for  appellant  seems  to  fear  that  unless  the 
city  is  compelled  to  make  coinponsation  before  the  work 
is  completed,  plaintiff  will  be  left  without  a  remedy  for 
the  damages  sustained  by  her,  the  provisions  of  the  code 
with  respect  to  eminent  domain  being  the  only  proceed- 
ure  prescribed  for  asses:=?ing  the  damages.  In  Rewrdon  v. 
San  Francisco,  66  Cal.  506,  56  Am.  Eesp.  109,  the  court 
said:  "If  compensation  has  not  been  had  in  condemn- 
ing the  land  for  the  street  under  the  statute  for  such 
condemnation,  it  can  be  recovered  in  an  action."  The 
question  as  to  what  damages  are  recoverable  by  abutting 
owners  in  cases  of  obstructions  in  public  streets  by  mu- 
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aicipal  corporations  acting  in  behalf  of  the  state  for  the 
better  convenience  of  the  public  is  not  necessarily  be^ 
fore  us  on  this  appeal.  The  subject,  we  may  say,  how- 
ever, in  thus  passing  over  the  point,  was  thoroughly  and 
carefully  considered  in  Bewrdon  v.  8wn  Francisco,  66  Cal. 
606 ;  56  Am.  Eep.  109,  Other  points  made  by  appellant 
do  not  require  notice. 
Order  affirmed. 

Fox,  J.,  MoFakland,  J.,  and  Sharpstein,  J.,  con- 
curred. 

Thornton,  J.,  concurred  in  the  judgment. 

Rehearing  denied. 


[No.  12579.    In  Bank. — September  12,  1890.] 

HARRIET  HUTCHINSON,  Appkllant,  v.  J.  B.  Mo- 
NALLY  ET  Ai..,  Respondents. 

EiJECTUENT — PLBADINO DURATION  OF  HOMESTEAD — SePABATE  PROP- 
ERTY— Title  of  Devisee. — A  complaint  In  ejectment  by  the 
devisee  of  a  decedent  which  shows  that  the  property  devised 
was  his  separate  property,  and  that  a  homestead  was  selected 
therefrom  by  his  wife  without  his  consent,  and  that  after 
his  death  the  homestead  had  been  set  apart  to  her  as  his 
surviving  widow,  and  that  she  died  before  the  suit  was 
brought.  Is  not  subject  to  the  objection  that  it  does  not  show 
that  the  homestead  had  ceased  to  exist  at  the  time  of  bring- 
ing suit 

Id. — ^Presumption  upon  Demurrer. — It  will  not  be  presumed 
against  the  pleader  upon  demurrer  to  such  complaint  that 
the  court  set  apart  the  homestead  for  a  longer  time  than 
that  allowed  by  law;  nor  can  it  be  presumed  that  It  was  set 
apart  for  the  use  of  a  family,  when  the  complaint  alleges 
that  It  was  set  apart  to  the  widow. 

Setting  Apart  Homestead  from  Separate  Property — ^Power  of 
Court. — A  homestead  out  of  the  separate  property  of  a  de- 
cedent can  only  be  set  apart  to  the  widow  for  a  limited  time, 
and  certainly  not  longer  than  during  her  life. 

Pleading — Demurrer  for  Uncertainty — Aid  from  General  Alle- 
gation.— Upon  a  demurrer  to  a  pleading  for  uncertainty  In  a 
particular  specified,  a  general  allegation,  though  It  would 
not  have  been  sufficient  standing  alone,  may  nevertheless  as- 
sist to  make  the  complaint  certain  In  the  particular  men- 
tioned. 
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AppBAii  from  a  judgmeoit  of  the  Superior  Court  of 
Alameda  County* 

The  facts  are  stated  in  ihe  opinion  of  the  court 

T.  M,  Osmont,  for  Appellant 

ChaHes  F.  HanJon,  for  Bespondents* 

Works,  J. — ^Ejectment.  Judgment  for  defendants 
upon  demurrer  to  the  complaint.  Plaintiff  appeals. 
The  complaint  alleges: — 

"1.  That  one  Charles  O.  Hutchinson,  late  of  the  city 
of  Oakland,  county  of  Alameda,  state  of  California,  de- 
ceased, was  at  and  before  his  death  the  owner,  and  seised 
in  fee  and  posaessed,  of  that  certain  piece  or  parcel  of 
land  situate,  lying,  and  being  in  the  said  city  of  Oakland, 
county  of  Alameda,  state  of  California,  described  as  fol- 
lows, viz. : — .  • . . 

"2.  That  on  or  about  the  second  day  of  June,  1878, 
the  said  Charles  C.  Hutchinson  died,  having  by  his  last 
will  and  testament  devised  to  the  plaintiff  the  said  land 
and  premises ;  that  said  will  was,  by  an  order  duly  given 
and  made  on  the  twenty-ninth  day  of  June,  1878,  by  the 
late  probate  court  of  the  county  of  Alameda,  admitted  to 
probate. 

'^3.  That  said  property  was,  prior  to  and  at  the  time  of 
his  death,  the  homestead  of  the  said  Charles  C.  Hutdiin- 
son,  deceased,  and  Esther  C.  C.  Hutchinson,  his  wife, 
and  was  selected  from  the  separate  property  of  the  de- 
cedent without  his  consent;  that  the  declaration  of  home- 
stead was  duly  recorded  in  the  office  of  the  county  re- 
corder of  said  county  of  Alameda  on  or  about  the  tenth 
day  of  May,  1878. 

"4.  That  thereafter  certain  proceedings  were  had  in 
the  superior  court  of  said  county  of  Alameda,  whereby 
on  the  twentieth  day  of  April,  1880,  an  order  was  duly 
made  and  entered  setting  off  said  homestead  to  Esther 
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C.  C.  Hutchinson,  surviving  widow  of  the  said  decedent; 
that  said  Esthep:  C.  0.  Hutchinson  was  at  the  date  last 
aforesaid  in  possession  of  the  said  homestead  property, 
and  continued  in  possession  thereof  until  the  time  of  her 
death,  viz.,  on  or  about  the  thirty-first  day  of  January, 
1881. 

"5.  That  upon  the  day  and  year  last  aforesaid  the 
plaintiff  herein,  as  devisee  under  the  said  will  of  Charles 
C.  Hutchinson,  deceased,  and  as  the  owner  of  the  land 
and  premises  hereinbefore  described,  became  and  was  en- 
titled to  the  possession  of  said  land  and  premises,  and 
every  part  thereof." 

The  objection  made  to  the  complaint  is,  that  it  does 
not  allege  for  what  length  of  time  the  homestead  was  set 
off  to  the  widow,  and  therefore  does  not  show  that  the 
homestead,  to  which  the  plaintiff's  claim  of  ownership 
waB  subject,  had  ceased  to  exist  at  the  time  she  brought 
her  suit^  and  for  that  reason  does  not  show  either  title 
or  right  to  possession  in  her.  The  objection  is  not  well 
taken.  The  complaint  shows  that  the  homestead  was  of 
the  separate  property  of  the  deceased,  selected  without 
his  consent,  and  that  the  widow,  to  whom  it  was  set 
apart,  was  dead  at  the  time  the  suit  was  brought  The 
homestead,  being  of  separate  property,  could  only  be  set 
apart  to  the  widow  for  a  limited  time,  certainly  not 
longer  than  during  her  life.  (Civ.  Codei,  sec  1265 ;  Code 
Civ.  Proa,  sec.  1474.)  It  will  not  be  presumed  against 
che  pleader  that  the  court  set  apart  the  homestead  for 
a  longer  time  than  that  allowed  by  law.  It  is  contended, 
however,  that  there  might  have  been  children  of  the  de- 
ceased, and  the  homestead  might  have  been  set  off  to  the 
family  for  a  time  extending  beyond  the  life  of  the  widow. 
But  the  allegation  of  the  complaint  is,  that  it  was  set 
apart  to  the  widow,  which  disposes  of  that  objection^ 
Resides,  the  complaint  alleges,  in  general  terms,  after 
stating  the  facts,  that  plaintiff,  "as  devisee  under  the  said 
«vill  of  Charles  C.  Hutchinson,  deceased,  and  as  the  owner 
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of  the  land  and  premises  lioreinbefore  described,  became 
and  was  entitled  to  the  possession  of  said  land  and  prem- 
ises, and  every  part  thereof."  Of  course  this  general 
allegation  would  not  have  been  sufficient  standing  alone, 
but  the  objection  made  to  the  complaint  being  that  it 
was  uncertain,  as  above  stated,  the  general  allegation  as- 
sisted to  make  the  complaint  certain  in  the  particular 
mentioned. 

The  judgment  is  reversed,  with  instructions  to  the  court 
below  to  overrule  the  demurrer  to  the  complaint 

Sharpstein,  J.,  McFarland,  J.,  Fox,  J.,  Pateeson, 
J.,  Thoknton,  J.,  and  Beatty,  C.  J.,  concurred. 


[No.  13302.  In  Bank.— September  12,  1890.] 

CATHERINE  McGRATH,  Respondent,  v.  MARY  A. 
WALLACE  ET  al.,  Appellants. 

Statute  of  Limitations — Advebse  Possession — Interruption — 
EIjectment  or  Tenant — Payment  of  Taxes — Prescription. — 
The  adverse  possession  of  one  claiming  title  to  land  by 
prescription  must  be  continuous  for  the  full  period  of  lim- 
itation, and  a  suit  for  possession  of  the  land  by  a  grantee 
of  the  former  owner  against  the  tenant  of  the  adverse  claim- 
ant, culminating  in  a  judgment  of  possession  in  favor  of 
such  grantee,  and  the  execution  of  the  same  within  the  period 
of  limitation,  constitute  in  law  such  an  interruption  of  the 
possession  of  the  adverse  claimant  as  to  prevent  the  acqui- 
sition of  title  by  prescription;  and  the  fact  that  such  claim- 
ant paid  taxes  upon  the  land  during  the  interruption  of  the 
possession  will  not  make  the  title  complete. 

Quieting  Title — Pleading — ^Averment  of  Title — EJvidenoe — ^Prior 
Possession — Outstanding  Title. — A  complaint  to  quiet  title, 
counting  upon  title  a' one,  is  not  supported  Yw  evidence  of 
prior  possession  insufficient  to  make  title  under  the  statute 
of  limitations.  The  plaintiff  in  such  a  case  must  stand  upon 
title,  and  this  may  be  defeated  by  the  defendant  in  posses- 
sion showing  an  outstanding  title  in  a  third  person,  without 
connecting  himself  with  it 

Tkial — Oplning  Case  for  Further  Evidencd — ^Discretion. — The 
granting  of  a  motion  for  leave  to  open  a  case  before  the 
final  decision,  and  to  introduce  a  deed  in  evidence  which 
had  been  inadvertently  omitted,  is  a  matter  resting  in  the 
discretion  of  the  trial  court,  and  its  ruling  will  not  be  dis- 
turbed on  appeal,  unless  there  is  a  clear  abuse  of  discretion. 
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Appeal  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County^  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court 

F.  D.  Ryaai,  and  R.  B.  Wallace,  for  Appellants, 

Adverse  possession  must  be  continuous.  {City  of  San 
Jose  V.  Tj-inUjle,  41  Cal,  636.)  The  bringing  of  an  action 
uf  ejectment  and  a  recovery  therein,  accompanied  by  an 
entry,  breaks  the  continuity  of  possession.  (Wood  on 
Limitation,  sec.  270,  citing  cases  in  note  6 ;  Qroft  v.  Weak- 
land,  34  Pa.  St  304.)  It  was  incumbent  on  plaintiff  to 
have  shown  a  compliance  with  the  proviso  of  section  325, 
Code  of  Civil  Procedure,  or  that  no  taxes  had  been  as- 
sessed. {Reynolds  v.  Willard,  80  Cal.  605.)  The  court 
below  abused  its  discretion  in  refusing  to  allow  the  deed 
from  Le  Roy  to  defendant  Wallace  to  be  introduced  in  evi- 
dence. {Doyle  V.  Sturla,  38  Cal.  4-5(>;  Bern/  v.  Metzlcr, 
7  CaL  418;  Mowry  v.  Starhuck,  4  OaL  274;  Lisman  v. 
Early,  15  Cal.  199;  Roland  v.  KreyenJiageu,  lb  Cal.  457; 
Dougherty  v.  Nevada  Bamk,  68  Cal.  277.)  The  finding 
of  prior  possession  is  insufficient  under  the  pleadings  and 
outside  of  the  issues  in  the  case.  {Knight  v.  Roche,  56 
Cal.  16.)  Strict  title  was  therefore  in  issue  in  this  case. 
Plaintiff  must  recover  upon  the  strength  of  her  ovm  title. 
{Bradley  v.  Lee,  38  Cal.  370.)  Title  being  relied  on  by 
plaintiff,  proof  of  outstanding  title  defeats  plaintiff's  re- 
covery.    {WUlson  V.  Cleaveland,  30  CaL  200.) 

E.  M.  Martin,  and  Clinton  L.  White,  for  Respondent 

Defendants  showed  nothing  further  than  that  they  were 
trespassers  without  color  of  right,  and  therefore  it  was 
wholly  immaterial  whether  or  not  plaintiff  had  paid  the 
taxes.  {Pearson  v.  Creed,  78  CaL  144.)  No  question 
of  outstanding  title  can  be  made  in  an  action  of  eject- 
ment where  the  plaintiff  relies  upon  prior  possession  and 
color  of  title,  and  defendant  fails  to  connect  himself  in 
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any  manner  with  such  outstanding  titlet  (Bird  v.  Lisbros, 
9  Cal.  1 ;  70  Am.  Dec  617 ;  Bequette  v.  Oaulfield,  4  Cal. 
278 ;  CO  Am.  Dec.  616 ;  Stunol  v.  Hepbium,  1  Cal.  265 ; 
Piercy  v.  Sdbin,  10  Cal.  22;  70  Am.  Deo.  692;  Hubhard 
V.  Barry,  21  Cal.  321 ;  Ccurleton  v.  Towtserui,  28  Cal.  219 ; 
Souihmayd  v.  Hemley,  45  Cal.  101 ;  Fletcher  v.  Mower,  56 
Cal.  421.)  The  court  did  not  err  in  refusing  to  set  aside 
the  submission  of  the  case  to  permit  the  introduction  of 
further  evidence.  {PaMerson  v.  Ely,  19  Cal.  35 ;  Sampson 
V.  Ohleyer,  22  Cal.  200;  SchelVkaus  v.  BaU,  29  CaL  608.) 

Fox,  J. — The  action  is  to  quiet  title,  accompanied 
with  a  prayer  for  possession,  the  complaint  alleging  that 
defendants  are  in  possession,  claiming  an  interest  in 
the  property,  but  without  right  Judgment  for  plaintiff, 
from  which,  and  an  order  denying  a  motion  for  new 
trial,  defendants  appeaL  Defendant  Mary  A.  Wallace 
became  the  owner  of  the  property  in  fee,  April  23,  1862. 
In  1865  the  property  became  delinquent  for  taxes- 
Suit  was  brought  under  the  statute  then  in  force  for  the 
recovery  thereof,  resulting  in  a  judgment  and  order  of 
sale.  At  the  sale  Eli  Mayo  became  the  purchaser.  The 
court  finds  that  these  proceedings  were  insufficient  to 
divest  the  title  of  Mary  A.  Wallace.  But  under  these 
proceedings,  and  a  writ  of  assistance  issued  therein. 
Mayo  was  put  into  possession  in  August^  1865,  and 
"from  that  time  until  March,  1878  (except  for  a  short 
space  of  time  during  the  latter  part  of  1875  and  the  first 
of  1876,  when  John  H.  Reeves  had  possession  of  the 
front  portion  of  said  property),  said  Eli  Mayo  had  lie 
open,  notorious,  actual,  oontinuous,  and  exclusive  pos- 
session and  use  of  said  property,  claiming  to  own  it 
as  against  the  whole  world.  On  March  28,  1878,  Mayo 
conveyed  the  property  to  plaintiff,  who  entered  into  pos- 
session thereof,  and  continued  in  the  open,  notorious, 
actual,  continuous,  and  exclusive  possession  and  use 
thereof,  claiming  to  own  the  same,  until  about  January, 
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1883,  when  the  defendants  ousted  hear."  This  quotation 
is  from  the  findings.  This  action  was  commenced  in  Au- 
gasty  1888. 

Eyen  if  it  be  true,  as  matter  of  law,  that  the  proceed- 
ings cuhninating  in  the  sale  for  taxes  in  1865  were  in- 
emfficient  in  law  to  diveet  the  title  of  the  defendant 
Wallace,  they  did  culminate  in  a  judgment  and  decree 
of  eourt^  ordering  a  sale  of  the  property,  followed  by  a 
sale,  a  failure  to  redeem,  and  in  due  time  a  sheriffs  deed 
and  a  writ  of  assistance,  under  which  the  purchaser  was 
put  into  possession.  He  entered  under  color  of  title, 
claiming  to  be  the  ownetr,  and  his  subsequent  continuous 
possession,  of  the  character  found  by  the  court,  was  suffi- 
cient to  give  him  perfect  title,  unless  there  was  some 
other  fact  the  existence  of  which  defeated  the  running 
of  the  statute  of  limitations  in  his  favor.  The  court 
finds  that  Mary  Wallace  was,  and  continued  to  be,  a 
minor  until  May  2,  1875.  The  statute  therefore  did 
not  commence  to  run  in  favor  of  Mayo  until  that  time, 
but  it  did  commence  to  run  in  favor  of  himself  and  his 
grantee  at  that  time,  and  nearly  eight  years  elapsed  after 
that  before  the  possession  thus  acquired,  claimed,  and 
h<2ld  was  interrupted  by  the  defendants,  as  appears  from 
the  finding.  But  this  fimiding  is  attacked  on  the  ground 
that  it  is  not  supported  by  the  evidence.  In  addition  to 
what  is  already  quoted,  the  findings  further  shows  that 
on  May  6,  1876,  Mary  A.  Wallace  conveyed  the  properly: 
to  Theodore  Le  Key,  who  began  an  action  against  John 
H.  Reeves,  as  defendant,  in  the  circuit  court  of  the  United 
States,  for  the  possession  of  said  lot  According  to  the 
preceding  finding,  Reeves  was  then  in  possession  of  thq 
front  part  of  the  lot  This  suit  terminated  in  a  judg- 
ment in  favor  of  plaintiff  therein,  Angiist  9,  1878.  The 
court  finds  that  "in  1879  the  marshal  went  through 
the  form  of  executing  this  judgment,  but  the  proceed- 
ings taken  were  not  sufficient  to  constitute  a  change  of 
liXXXV.  Cal.— 40 
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possession  of  the  property,  nor  was  the  plaintiflPg  posses- 
sion of  the  property  disturbed  thereby." 

The  evidence  bearing  upon  the  question  consists  of 
that  of  Eli  Mayo,  plaintiff^s  grantor,  who  showed  posses- 
sion from  1865  to  1876,  and  tax  receipts  for  that  period. 
He  says:  "In  1876  I  moved  a  house  onto  the  lot,  and 
gave  possession  to  Reeves.  He  never  had  possession  of 
the  whole  lot;  never  of  the  rear  of  it."  He  also  says 
that  he  paid  some  of  th/e  taxes  after  1876,  but  does  not 
say  that  ho  paid  them  all,  or  for  what  years,  or  produce 
receipts  therefor.  Mrs.  Beeves  testifies  that  she  and  her 
husband  lived  on  the  lot  a  few  montJis,  and  at  that  time 
Mr.  Harnett  had  Louses  on  the  rear  portion  of  the  lot, 
and  there  was  a  cross-fence  between  them.  The  evi- 
dence also  shows  the  introduction  of  the  judgment  roll 
in  Le  Roy  v.  Beeves,  showing  service  of  summons  on 
Reeves  May  18,  1876,  which  record  is  followed  by  un- 
contradicted evidence  that  when  the  marshal  went  to 
put  the  plaintiff  in  possession  under  the  judgment  the 
lot  was  fenced,  but  otherwise  vax^ant,  and  th.e  marshal 
put  plaintiff's  agent  in  possession  of  the  lot  This  suit, 
judgment,  and  the  execution  of  the  same  constituted  in 
law  such  an  interruption  of  the  possession  of  plaintiff  as 
prevented  her  from  acquiring  title  by  prescription,  un- 
der the  statute  of  limitations.  The  possession  must 
have  been  continuous.  {Soffi  Jose  v.  Tnmble,  41  Cal. 
536.)  Even  if  she  had  paid  the  taxes  during  all  that 
period,  that  alone,  in  view  of  fhis  interruption  <A  ipoBtear 
sion,  would  not  have  given  her  title.  The  finding  is 
therefore  not  supported  by  the  evidence,  and  as  she  had 
no  paper  title,  but  relied,  and  must  rely,  upon  the  statute 
of  limitations  for  title  upon  which  to  recover,  the  judg- 
ment and  order  appealed  from  must  be  reversed,  and  the 
case  remanded  for  new  trial. 

A  complaint  quia  tiviet,  counting  upon  title  alone,  as 
this  one  does,  is  not  supported  by  evidence  of  prior  pos- 
session insufficient  to  make  title  under  the  statute  of 
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limitations.  Plaintiff  in  such  case  must  stand  upon 
title,  and  this  may  be  dofcatoJ  ]>y  the  defendant  in  pos- 
session showing  an  outstanding  title  in  a  third  person, 
without  connecting  himself  with  it  (Cranmer  v.  PoHer, 
41  Cal.  466.)  This  rule  applies  to  all  the  parties;  but  on 
the  trial,  before  the  final  decision  of  tlie  case,  but  some 
time  after  the  submission  thereof  to  the  judge  for  de- 
cision, the  defendant  Wallace  applied  to  the  court,  upon 
notice,  for  leave  to  open  the  case,  and  allow  her  to  supply 
an  omission  which  it  was  claimed  had  been  inadvei> 
tently  made  at  the  trial,  and  introduce  a  deed  from  Le 
Roy  to  herself  of  the  property,  thus  bringing  the  record 
title  back  to  herself,  and  which  deed  was  made  before 
the  commencemont  of  this  action.  The  court,  in  the 
exercise  of  its  discretion,  denied  the  motion,  and  this  is 
claimed  to  have  been  error.  The  granting  of  the  motion 
was  a  matter  resting  in  the  discretion  of  the  trial  court, 
and  its  ruling  would  not  be  disturbed  in  this  court  un- 
less there  was  a  clear  abuse  of  discretion.  As  the  case 
must  be  reversed  on  other  c^ounds,  and  the  omission  is 
not  likely  to  occur  a  second  time,  it  is  not  necessary  to 
vletermine  whether  there  was  an  abuse  of  discretion  or 
not  We  do  not  deem  it  necessary  to  discuss  other  points 
made  in  the  briefs  of  coimsol. 
Judgment  and  order  reversed. 

Paterson,  J,,  Thobnton,  J.,  and  Shabpstein,  J.,  con- 
curred. 

WoBKS,  J.,  concurring. — ^I  concur  in  the  judgment  on 
the  following  grounds,  stated  in  an  opinion  prepared  in 
this  cause  by  Mr.  Commissioner  Hayne: — 

**The  trial  court  gavo  judgment  for  the  plaintiff,  and 
the  defendants  appeal.  The  complaint  was  probably  in- 
tended as  a  complaint  in  a  suit  to  quiet  title,  and  is 
sulRcient  as  such.  It  may  also  be  assumed  for  the  pur- 
poses of  this  opinion  to  be  sufficient  .as  a  complaint  in 
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ejeotmetnt  upon  title.  We  shall  oonsider  these  different 
aspects  of  the  case  separately. 

"1.  The  judgment  cannot  be  sustained  as  a  judgment 
in  ejectment  upon  titla 

"(a)  It  is  clear  that  the  plaintiff  had  no  paper  titlo» 
The  findings  show  that  ^on  April  23,  1862,  the  defendant 
Mary  A.  Wallace  became  the  owner  in  fee-simple,  by 
means  of  a  proper  conveyance  to  her,  of  the  property  in 
controversy^;  *and  that  the  property  was  sold  for  taxes 
in  1865  to  one  Mayo,  to  whom  a  deed  was  made.'  But 
it  is  further  found  that  ^the  proceedings  culminating  in 
the  execution  and  delivery  of  said  deed  to  Eli  Mayo  were 
not  sufficient  to  vest  title  in  him  or  to  divest  the  title  of 
the  defendant  Mary  A.  Wallace.'  This  left  the  paper 
title  in  Mary  A.  Wallace,  who  retained  it  until  1876, 
when  she  conveyed  it  to  one  Le  Roy,  in  whom,  so  far  as 
the  record  shows,  it  is  still  outstanding. 

"(6)  The  plaintiff  did  not  show  a  title  by  adverse  pos- 
session. The  findings  show  that  in  August^  1865,  Mayo 
was  put  in  possession  of  the  property  under  a  writ  of 
assistance,  and  that  ^from  that  time  until  March,  1878 
(except  for  a  short  space  of  time  during  the  latter  part 
of  1875  and  the  first  of  1876,  when  John  H.  Reeves  had 
possession  of  the  front  portion  of  said  property),  said 
Eli  Mayo  had  the  open,  notorious,  actual,  continuous, 
and  exclusive  possession  and  use  of  said  property,  claim- 
ing to  own  it  as  against  the  whole  world.  On  March  28, 
1878,  Mayo  conveyed  the  property  to  the  plaintiff,  who 
entered  into  possession  thereof,  and  continued  in  the 
open,  notorious,  actual,  continuous,  and  exclusive  pos- 
session and  use  thereof,  claiming  to  own  the  same  until 
about  January  9,  1883,  when  the  defendants  ousted  her.' 
If  the  foregoing  were  the  only  facta  in  relation  to  the 
matter,  there  could  be  no  doubt  that  the  plaintiff  had 
acquired  a  title  by  adverse  possession,  upon  which  she 
could  maintain  eitlier  an  action  of  ejectment  or  an  action 
to  quiet  title.     The  foregoing,  however,  are  not  the  only 
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facts  in  relation  to  the  matter.  The  findings  show  that 
*the  defendant  Mary  A.  Wallace  was  a  minor  until  May 
2,  1875.'  The  plaintiff's  possession  hefore  that  date, 
therefore,  does  not  count.  And  in  April,  1878,  a  statute 
was  passed  requiring  the  payment  of  all  taxes  Vhich 
have  been  levied  or  assessed'  as  a  condition  of  adverse 
possession  (Code  Civ.  Proc,  sec  325) ;  and  after  this 
statute  went  into  effect^  it  was  necessary  that  the  plain- 
tiff should  have  paid  the  taxes.  It  is  not  contended  that 
there  is  any  sufficient  affirmative  showing  as  to  the  pay- 
ment of  taxes.  The  findings  are  silent  upon  the  ques- 
tion, and  the  evidence  does  not  show  any  payment  after 
1878.  The  plaintiff  introduced  tax-receipts  up  to  1876, 
at  which  period  a  showing  of  such  payment  was  not 
necessary,  but  none  subsequent  to  that  date.  And  the 
fact  that  'Mayo  testified  that  he  paid  some  of  the  taxes 
after  1876,'  is  insufficient  as  a  showing  of  payment  after 
1878.  Now,  assuming  in  favor  of  the  plaintiff  that  it  is 
not  necessary  that  the  findings  should  affirmatively  show 
that  taxes  were  not  levied  or  assessed,  and  consequently 
that,  so  far  as  the  findings  are  concerned,  the  plaintiff 
has  a  title  by  adverse  possession,  yet,  upon  the  evidence, 
it  must  be  held  that  the  showing  is  insufficient  For 
nnder  the  latest  decision  in  the  matter  it  must  be  held 
that  the  burden  is  upon  the  party  claiming  by  adverse 
possession  to  show  either  that  he  has  paid  the  taxes  or 
that  none  have  been  assessed.  (Reynolds  v.  Willwrd,  80 
Cal.  605.)  It  must  be  held,  therefore,  that  Reynolds  v. 
WiXlcurd  ovenniles  Oneto  v.  Restamo,  78  Cal.  374,  upon 
this  point,  and  establishes  the  rule  to  be  followed.  In 
this  view  the  evidence  showed  no  title  in  the  plaintiff  by 
adverse  possession. 

**Upon  the  record  before  us,  therefore,  it  must  be  held 
that  the  plaintiff  had  no  title,  but  a  mere  naked  prior 
possession.  This  is  not  sufficient  to  support  a  complaint 
upon  title  alone.  As  a  matter  of  course,  evidence  of  pos- 
session  raises  a   rebuttable  presumption   of   title.     But 
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here  such  presumption  is  rebutted  by  p:  Jof  that  tlie 
title  IS  outstanding  in  Le  Roy.  It  is  e<|ually  true  that 
as  against  a  mere  trespasser,  prior  possession  is  a  suffi- 
cient foundation  for  the  action.  But  where  prior  posses- 
sion alone  is  relied  on  as  the^  foundation  of  the  action,  it 
must  be  alleged  in  the  complaint.  Possession  without 
title  is  clearly  not  title,  though  as  above  stated  it  is  some 
evidence  of  title.  And  hencd  a  complaint  which  counts 
upon  title  alone  is  not  supported  by  evidence  of  prior  pos- 
session, if  it  affirmatively  appears  that  the  plaintiff  has 
no  title.  In  other  words,  where  the  plaintiff  relies  upon 
title  alone  it  is  sufficient  for  the  defendant  to  show  that 
the  title  is  outstanding  in  a  third  person  without  connect- 
ing himself  with  it  {Crammer  v.  Porter,  41  CaL  466.) 
If,  therefore,  the  action  is  to  be  consi<iered  as  in  eject- 
ment^ the  judgment  must  be  reversed. 

"2.  The  same  result  would  follow  "if  the  complaint  be 
considered  to  be  a  complaint  to  quiet  title;  for  we  do  not 
understand  that  a  mere  naked  prior  possession  is  suffi- 
cient to  maintain  the  action.  We  do  not  think  that  one 
who  has  no  kind  of  interest  in  the  property,  and  who 
may  not  evetn  be  in  possession  at  the  commencement  of 
the  action,  can  require  all  persons  who  claim  an  interest 
in  the  property  to  disclose  the  nature  of  their  claims, 
and  have  them  judicially  determined.  Compare  People 
V.  Center,  66  Cal.  556,  556.  This  is  not  in  conflict  with 
Pennie  v.  Hildreth,  81  Cal.  130.  One  of  the  points  de- 
cided in  that  case  was,  that  an  administrator  had  suffi- 
cient interest  to  maintain  thei  action,  of  the  correctness  of 
which  we  have  no  doubt ;  but  it  was  also  decided  in  that 
case  that  the  denial  of  the  plaintiff's  allegation  of  owner- 
ship raised  a  material  issue,  and  th'is  was  put  upon  the 
ground  that  the  plaintiff  must  have  some  interest  in  the 
property.  In  this  regard  the  court  said:  'Tlie  basis  of 
his  right  to  require  the  adverse  interest  to  be  produced, 
oxposed,  and  judicially  determined  is  hUs  own  interest 
iu   or   ownership   of  the  land.     This   is   the  one  thing 
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necessary  for  him  to  prove  in  order  to  make  out  his 
case.'  (81  CaJ.  132.)  Tliis  language  is  not  inconsistent 
with  what  was  previously  said  in  the  case,  viz.,  that  if 
was  not  necessary  that  tlio  plaintiff  should  have  title; 
for  that  refers  to  the  whole  title.  The  court  went  on  to 
say  that  the  statute  was  hroad  enough  to  cover  ^eveiry  in- 
terest or  estate  in  lands  of  which  the  law  takes  cogni- 
zance.' But  this  is  a  very  different  thing  from  saying 
that  it  covers  a  case  where  tlie  plaintiff  has  no  interest 
whatever.  It  may  be  conceded,  without  affecting  the 
decision  in  this  case,  that  any  interest  which  the  law 
recognizes  as  such  is  sufficient  foundation  for  a  suit  to 
quiet  that  interest.  This  would  not  be  'in  conflict  with 
Von  Draclienfels  v.  DoolUih,  77  Cal.  295.  All  that  was 
decided  in  that  case  was  a  question  of  pleading.  The 
plaintiff  there  filed  a  complaint  to  quiet  title  in  the 
usual  form,  and  under  it  sought  to  have  a  decree  that 
defendant  should  convey  to  him  the  legal  title-  The 
court  held  that  this  could  not  be  done.  The  theory  of 
the  action  was  that  the  defemdant  had  some  claim  which 
was  invalid  and  void  as  against  the  plaintiff,  and  it  was 
manifestly  in  contradiction  of  the  pleading  to  maintain 
that  the  defendant's  claim  was  not  invalid  or  void,  but 
on  the  contrary  was  the  legal  title,  and  that  a  conveyance 
of  it  should  be  decreed.  It  is  not  necessary  in  this  case, 
however,  to  decide  what  interest  the  plaintiff  must  have 
to  maintain  the  action.  All  that  it  is  necessary  to  hold 
is  that  he  must  have  some  interest,  and  that  a  meire  prior 
possession  without  right  is  not  such  interest'' 
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[No.  20681.    In  Bank.— September  12,  1890.] 
Ex  PABTE  JAICBS  EEILLY,  on  Habeas  Cobpus. 

Constitutional  Law — Chaster  of  Los  Angeles — Police  Court. 
— The  provisions  of  the  charter  of  Los  Angeles  creating  a 
police  court  are  unconstitutional  and  void.  {People  v.  Tool, 
ante,  p.  333,  affirmed.) 

Id. — Criminal  Law — Battery — ^Jurisdiction  of  Justice's  Court — 
Brroneous  Style  of  Office. — The  grant  of  exclusive  juris- 
diction to  the  police  court  of  the  city  of  Los  Angeles  over 
the  offense  of  battery,  being  void,  cannot  displace  the  Juris- 
diction of  a  justice's  court  in  said  city  over  that  offense; 
and  a  judgment  of  conviction  thereof  by  a  justice  of  the 
peace  of  that  city  is  not  rendered  invalid  by  the  fact  that 
the  justice  erroneously  styled  himself  ex  officio  police  judge 
of  Los  Angeles,  thereby  claiming  to  exercise  authority  under 
the  Whitney  act 

Id. — ^Whitney  Act — Police  Judge  ex  Officio. — It  seems  that  the 
Whitney  act  does  not  apply  to  the  city  of  Los  Angeles,  and 
that  the  mayor  of  that  city  is  not  authorized  to  designate  a 
justice  of  the  peace  as  police  judge  ex  officio. 

Application  to  the  Supreme  Court  for  a  writ  of  habeas 
corpus.     The  facts  are  stated  in  the  opinion  of  the  court 

Frederich  Stcmford,  for  Petitioner. 

M.  T.  Owens,  for  Eespondent, 

Beatty,  C.  J. — ^Petitioner  was  arrested,  tried,  and  con- 
victed upon  a  charge  of  battery  alleged  to  have  been 
conunitted  in  the  city  of  Los  Angeles.  The  trial  took 
plaoe  before  a  justice  of  the  peace  who  styles  himself  ex 
officio  police  judge  of  the  city  of  Los  Angeles,  and  who 
appears  to  have  been  acting  as  such  police  judge  by 
designation  of  the  mayor,  in  pursuance  of  the  so^salled 
Whitney  act,  which  it  was  intimated  in  the  first  deci- 
sion in  People  v.  Tool,  23  Pac.  Eep.  203,  applied  to  the 
cily  of  Los  Angeles.  The  claim  of  petitioner  is,  that  his 
imprisonment  is  illegal,  because,  under  the  freeholders' 
diarter  of  Los  Angeles  the  police  court  thereby  created 
had  exclusive  jurisdiction  of  the  offense  with  which  he 
was  charged,  and  consequently  that  Lockwood,  a  justice 
of  the  peace,  designated  under  the  Whitney  act,  had  no 
jurisdiction.     The  final  decision  In  the  Toal  case  (filed 
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Augast  4tli^  0171^^  p.  333)  disposes  of  this  oontention.  It 
is  there  held  that  the  diarter  provisionfi  concerning  the 
police  court  are  void ;  that  such  court  had  no  jurisdiction 
in  any  case^  and  necessarily  no  exclusive  jurisdiction. 

It  is  conceded  that  Lockwood  was  a  justice  of  the  peajoe. 
As  such^  he  had  jurisdiction  of  the  offense  of  battery,  and 
his  judgment  in  this  case  is  none  the  less  valid  because 
he  styled  himself  ex  officio  police  judge  of  Los  Angeles, 
thereby  claiming  to  exercise  his  authority  under  the 
Whitney  act  Conceding  that  the  Whitney  act  does  not 
apply  to  Loe  Angeles, — and  it  seems  it  does  not, — the 
justice  of  the  peace  had  authority  to  act,  and  his  judg- 
ment is  valid. 

Writ  discharged  and  prisoner  remanded. 

Fox,  J.,  Works,  J.,  Paterson,  J.,  Thornton,  J., 
and  Sharpstbin,  J.,  concurred. 


[No.  18494.    In  Bank. — September  12,  1S90.] 

COLUSA  COUNTY,  Respondent,  v.  D.  A.  HUDSON, 
Appellant. 

Eminent  Domain — Opening  Pubuo  HroHWAT — CJompbnbation — 
CJosT  OF  Fencing  —  Question  fob  Jubt.  —  In  proceedings 
brought  to  condemn  a  right  of  way  for  a  public  road,  where 
the  owner  of  the  land  claims  that  the  cost  of  erecting  and 
maintaining  a  fence  on  each  side  of  the  proposed  highway 
is  an  essential  Item  of  damage  caused  by  the  opening  of  It, 
it  is  for  the  jury  to  say  whether  the  land  Is  adapted  to  any 
purpose  that  would  pay  for  the  cost  of  fencing;  and  if  they 
find  that  It  is  not  so  adapted,  the  cost  of  fencing  the  road 
cannot  be  allowed  as  an  item  of  compensation  to  the  de- 
fendant. 

Id. — Conclusiveness  of  Verdict — Justiob  of  Award. — ^That  the 
finding  of  the  Jury  as  to  the  amount  of  damages  to  be 
awarded  to  the  defendant,  in  cases  of  eminent  domain,  may 
be  unjust,  will  not  affect  the  conclusiveness  of  the  verdict, 
if  it  can  be  sustained  in  any  aspect  of  the  evidence. 

Id. — Compensation  fob  Private  Road  Taken  for  Pubuo  High- 
way.— In  assessing  the  damages  for  the  property  taken  in 
such  proceedings,  the  owner  of  the  land  is  entitled  to  com- 
pensation for  the  value  of  a  private  road,  as  an  improve- 
ment, which  he  had  constructed  and  graded,  and  which  was 
proposed  to  be  taken  and  used  as  a  part  of  the  public  high- 
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way;  that  the  defendant  cannot  be  limited  to  the  value  of 
the  land,  as  if  it  were  so  much  grazing-land,  wholly  unim- 
proved, nor  can  the  fact  that  defendant  will  have  a  public 
way  in  place  of  his  private  road  be  considered. 

Appeal  from  an  order  of  the  Superior  Court  of  Colusa 
County  denying  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  tlie  court 

B.  F.  Hoiva/rd,  A.  G.  Dyas,  and  McKime  &  Oeorge,  for 
Appellant, 

H.  M.  Alberry,  for  Kespondent, 

Beatty,  C.  J. — This  is  a  proceeding  to  condemn  a 
right  of  way  for  a  public  road.  After  the  usual  proceed- 
ings for  viewing  and  laying  out  the  road,  and  refusal  of 
the  defetndant  to  accept  the  compensation  awarded  by 
the  commissioners  and  boaxd  of  supervisors,  this  action 
was  commenced  by  the  district  attorney,  and  tried  by  the 
court  and  a  jury,  to  which  were  submitted  several  special 
issues  conceJming  the  question  of  damages  and  benefits. 
The  jury  awarded  fifty  dollars  for  the  value  of  the  lard 
to  be  taken  for  the  proposed  road,  one  hundred  dollars 
as  damages  to  the  land  not  taken,  and  found  that  the 
land  not  taken  would  be  bemefited  in  the  amount  of  fifty 
dollars.  Upon  this  verdict  and  additional  findings  by 
the  court,  a  decree  was  entered  condemning  the  land  fcir 
the  right  of  way,  awarding  the  defendant  one  hundred 
dollars  damages;  and  that  being  the  precise  sum  pre- 
viously awarded  by  the  board  of  supervisors  and  refused 
by  the  defendant,  the  plaintiff  had  judgment  for  the  costs 
of  the  proceeding,  amounting  to  over  two  hundred  dol- 
lars. Defendant  moved  for  a  new  trial.  His  motion 
was  overruled,  and  the  appeal  is  from  that  order. 

It  appears  from  the  bill  of  exceptions  that  the  defend- 
•mt's  land  is  a  mile  in  length,  by  a  quarter  of  a  mile  in 
width,  containing  one  hundred  and  sixty  acres,  and  ex- 
tending across  a  high  ridge  of  hills;  that  prior  to  the 
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laying  out  of  the  proposed  highway  the  defendant  had  a 
private  roaJ  gradc'^I  throno-h  his  la.nd  from  end  to  end, 
and  crossing  the  ridge  on  I  lie  same  ronto;  that  the  high- 
way was  laid  out  twenty  feet  in  width,  on  each  side  of 
the  center  of  said  private  road.  The  evidence  as  to  the 
character  and  value  of  defendant's  land,  the  uses  to  which 
it  is  adapted,  and  the  nocei^sity  of  fencing  it  for  any 
use  of  which  it  is  susceptible,  is  very  conflicting.  Some 
of  the  witnesses  for  tlie  plaintiff  think  the  land  is  not 
worth  more  than  a  dollar  and  a  quarter  an  acre;  others 
put  it  higher,  some  estimating  it  at  four  dollars.  But 
those  who  put  th'is  valuation  upon  it  base  their  estimate 
upon  the  value  of  the  timber,  for  which  it  is  worth  as 
much  without  as  with  an  inclosure.  The  plaintiff  him- 
self values  the  land  at  seven  dollars  an  acre  for  agricul- 
tural and  horticultural  purposes,  to  which  he  says  it 
is  adapted,  and  says  that  it  is  necessary  for  these  pur 
poses,  as  well  as  for  grazing,  to  fence  it. 

It  appears,  however,  that  although  he  had  resided  on 
the  land  four  years  ho  had  never  attempted  to  inclose 
more  than  two  or  three  acres  prior  to  the  ser\nce  of  sum- 
mons in  this  proceeding,  though  about  that  time  he 
commenced,  and  at  the  date  of  the  trial  had  partially 
completed,  the  inclosure  of  forty  acres  mora  He  says 
that  it  is  and  has  been  his  intention  to  inclose  the  en- 
tire tract;  that  the  cost  of  such  exterior  fence  would  be 
from  twelve  to  fifteen  hundred  dollars ;  and  that  the  cost 
of  the  additional  fencing  which  would  be  rendered 
necessary  by  the  opening  of  a  public  road  through  the 
land  would  be  at  least  one  thousand  dollars.  The  plain- 
tiff's witnesses  genorally  say  that  defendant's  land  is 
valuable  only  for  grazing  and  the  timber  that  may  be 
cut  from  it;  that  for  grazing  purposes  it  might  be  useful 
to  fence  it^  but  that  the  owner  could  afford  none  but  the 
cheapest  kind  of  a  fenoa  And  several  of  them  testify 
that  any  fence  sufiicient  to  turn  stock  would  cost  more 
than  the  land  is  worth,  and  consequently  that  with  or 
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without  the  proposed  highway  the  defendant  ootdd  never 
afford  to  inclose  it. 

The  dcrfendant  objected  to  all  testimony  tending  to 
prove  that  his  land  was  not  worth  fencing  and  excepted 
to  the  rulings  of  the  court  admitting  it  Upon  these 
exceptions,  and  upon  exceptions  to  the  charge  of  the 
court  to  the  jury,  to  the  effect  that  if  they  found  from 
the  evidence  that  his  land  without  the  proposed  road 
was  not  worth  fencing  for  any  purpose  to  whidi  it  could 
be  put  no  damages  could  be  allowed  for  cost  of  fencing, 
defendant  presents  the  principal  question  involved  in  his 
appeal.  He  contends,  as  we  understand  his  contention, 
that  he  is  the  sole  judge  whether  it  is  necessary  or  profit- 
able to  fence  his  land,  and  that  it  cannot  be  left  to  a  jury 
to  say  that  the  land  is  not  adapted  to  any  purpose  that 
would  pay  for  the  cost  of  fencing;  that,  having  shown 
that  some  of  the  land  is  susceptible  of  cultivation,  and 
all  of  it  adapted  to  grazing,  for  which  purposes  fencing  is 
useful,  the  cost  of  erecting  and  maintaining  a  fence  on 
each  side  of  the  proposed  highway  is  an  essential  item  of 
damage  caused  by  the  opening  of  it,  and  must  be  allowed, 
notwithstanding  the  opinion  of  witnesses  and  the  finding 
of  a  jury  that  if  the  highway  were  not  opened  the  land 
would  not  for  any  purpose  justify  the  expense  of  inclos- 
ure.     The  authorities  do  not  sustain  this  contention. 

Whatever  may  be  the  facts  of  this  case,  it  is  easy  to 
suppose  such  a  case  as  the  witnesses  for  the  plaintiff  tes- 
tify to, — a  case  in  which  a  tract  of  land  is  not  worth 
inclosing  for  any  use  to  which  it  can  be  put  As  such 
land  will  never  be  fenced  except  in  obedience  to  some 
whim  of  the  owner,  which  the  legislature  is  not  bound 
to  regard,  it  is  evident  that  the  opening  of  a  highwav 
through  it  will  not  involve  the  necessity  of  erecting 
fences ;  the  only  effect  would  be  to  make  an  inclosed  lane 
through  uninclosed  land,  and  it  would  be  absurd  to 
allow  the  cost  of  erecting  and  maintaining  such  fences 
as  an  item  of  dajnages.     If  such  a  case  may  arise,  it 
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follows  necessarily  that  its  existence  must  be  left  to  the 
determination  of  the  tribunal  established  by  the  consti- 
tution and  the  laws  for  the  estimation  of  the  damages 
to  be  awarded  for  property  taken  for  public  use.  Every 
objection  that  can  be  urged  against  the  submission  of 
such  a  question  to  the  decision  of  a  jury  can  be  urged 
with  equal  effect  against  the  whole  scheme  and  doctrine 
of  the  law  of  eminent  domain.  It  may  be  true  that  the 
finding  of  a  jury  upon  the  question  of  the  necessity  of 
fencing  will  in  some  cases  operate  most  unjustly  against 
ihe  owner  of  the  land.  It  is  equally  true  that  the  find- 
ing as  to  the  damages  in  any  case  may  be  unjust  But 
the  necessity  of  taking  private  property  for  hi^ways 
and  other  public  uses  is  paramount^  and  must  always  re- 
main so;  and  until  some  better  and  safer  method  of  as- 
ceortaining  the  compensation  to  be  awarded  to  the  owner 
is  devised,  we  must  be  content  to  abide  by  the  verdict 
of  an  impartial  jury,  notwithstanding  the  possibility  that 
injustice  may  sometimes  be  done. 

As  to  tihis  particular  question,  the  law  is  correctlv 
stated  in  Lewis  on  Eminent  Domain,  sec  498,  as  follows : 
"Where  by  taking  a  part  of  a  tract  additional  fencing 
will  be  rendered  necessary  in  order  to  the  reasonable  usp 
and  enjoyment  of  the  remainder,  as  it  probably  will  bo 
used  in  the  future,  and  the  burden  of  constructing  such 
additional  fence  is  cast  upon  the  owner  of  the  land,  then 
the  burden  of  constructing  and  maintaining  such  fence, 
in  so  far  as  it  depreciates  the  value  of  the  land,  is  a 
proper  element  to  be  considered  in  estimating  the  dam- 
ages. In  some  of  the  cases  cited  an  allowance  was  made 
for  the  cost  of  fencing  as  a  specific  item,  and  the  language 
of  many  of  the  decisions  seems  to  warrant  the  same  view; 
but  this  is  clearly  not  correct.,  unlei^s  such  an  allowance 
is  required  by  the  statute  under  which  the  proceedings 
are  had.  It  is  a  question  of  damacre.s  to  the  land,  as  land. 
If,  in  view  of  the  probable  future  use  of  the  land,  addi- 
tional fencing  will  be  necessary,  of  which  the  jury  or 
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commissioners  are  to  judge,  and  the  owner  mu3t  con- 
struct the  fence  if  he  has  it,  then  the  land  is  depreciated 
in  propoition  to  the  expense  of  constructing  and  main- 
taining such  fencing.  Nothing  can  be  allowed  for  fence, 
as  fence.  The  allowance  should  be  for  the  depreciation 
of  the  land  in  consequence  of  the  burden  thus  cast  upon 
it" 

The  case  of  BtUte  County  v.  Boydston,  64  CaL  110, 
which  is  cited  and  relied  on  by  both  appellant  and  re- 
spondent, is  in  perfect  accord  with  the  foregoing  statement 
of  the  law.  The  only  point  there  decided  was,  that  the  de- 
fendant was  entitled  to  prove^  if  he  could,  the  necessity  of 
fencing;  and  if  he  did  prove  such  necessity,  that  the  cost 
of  additional  fencing  rendered  necessary  by  the  opening 
of  the  road  was  an  item  of  damages.  Aside  from  the 
point  decided,  all  that  was  said  in  the  opinion  of  the 
court  is  consistent  with,  and  in  fact  implies,  the  propo- 
sition that  the  question  as  to  the  utility  or  necessity  of 
fencing  the  land  is  for  the  jury.  We  see  no  error  in  the 
rulings  of  the  superior  court  in  relation  to  this  question. 

The  other  principal  question  in  the  case  relates  to  the 
claim  of  the  defendant  for  compensation  for  his  private 
road,  the  value  of  which,  as  an  improvement,  he  offered 
to  show.  The  superior  court  excluded  all  evidence  as  to 
the  value  of  this  road,  holding,  in  effect,  that  the  land  to 
be  taken  must  be  valued  without  any  reference  to  the 
existence  of  the  road,  and  just  as  if  it  were  so  much 
grazing-land  wholly  unimproved.  In  this  case  we  think 
the  court  erred.  If  a  man  had  constructed  a  bridge 
across  a  stream  on  his  own  land,  and  for  his  private  use, 
and  if  the  county  should  lay  out  a  highway  to  cross  on 
that  bridge,  it  would  scarcely  be  contended  that  the 
county  could  condemn  the  bridge  for  the  public  use, 
without  paying  its  reasonable  value.  We  do  not  see 
that  there  is  any  distinction  in  principle  between  the 
bridge  in  the  case  supposed  and  this  defendant's  graded 
road  in  this  case.     The  grade  is  there.     It  must  have 
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cost  something,  and  is  no  doubt  of  some  value.  The 
county  proposes  to  take  it  and  use  it  as  a  part  of  the 
highway.  If  its  existence  will  make  the  construction  of 
the  highway  any  less  expensive,  the  county  will  get  the 
benefit,  and  ought  to  pay  the  value.  The  fact  that  de- 
fendant will  have  a  public  way  in  place  of  his  private 
road  is  no  answer  to  this  proposition.  He  will  enjoy  the 
highway  in  common  with  the  general  public,  and  must 
pay  his  share  of  the  cost.  In  so  far  as  the  highway  is 
a  benefit  to  him,  he  is  chargeable,  and  has  been  charged, 
with  the  value  of  the  bciiofit.  If  he  contributes  to  the 
construction  of  the  road  an  improvement  in  the  shape  of 
a  mile  or  more  of  grading,  he  is  entitled  to  the  value 
of  that  improvement,  and  it  was  error  to  exclude  evi- 
dence as  to  such  value.  We  see  no  other  error  in  the 
record,  but  for  the  reasons  stated  the  order  appealed  from 
must  be  reversed,  and  the  cause  remanded  for  a  new  trial. 
It  is  so  ordered. 

McFarland,  J.,  Patebson,  J.,  Works,  J.,  Fox,  J., 
Thornton,  J.,  and  Siiarpstein,  J.,  concurred. 


[No.  13583.  In  Bank.— September  12,  1890.] 

J.  M.  WOODS,  Respondent,  v.  W.  S.  VARNUM,  Ap- 
pellant. 

Summabt  Removal  of  Opficer  —  Accusation  —  Partibb  —  Com- 
plaint OF  Pbivatb  Citizen. — Section  772  of  the  Penal  Code, 
providing  for  the  summary  removal  of  officers,  and  for  an 
accusation  In  writing,  verified  by  the  oath  of  any  person 
against  an  officer  for  neglect  to  perform  his  official  duties, 
and  requiring  the  superior  court  before  which  the  accusa 
tion  is  presented  to  cite  the  party  charged  to  appear  beforo 
the  court  at  a  time  designated,  and  to  proceed  to  hear  the 
accusation  In  a  summary  manner,  etc.,  contemplates  pro- 
ceedings founded  upon  a  written  accusation  of  a  private  per- 
son, and  not  upon  a  public  indictment  or  information  brought 
in  the  name  of  the  people. 

Id. — Verification  of  Accusation — Affidavit. — An  accusation  for 
the  removal  of  an  officer,  commencing  "J.  M.  W.  upon  oath 
presents,"  etc..  "the  following  accusation,  alleging,"  etc.,  and 
nubscribed  and  sworn  to  before  the  clerk,  makes  the  whole 
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document  an  afSdavit  upon  which  perjury  could  be  assigned, 
and  is  a  sufficient  verification  of  the  accusation  under  sec- 
tion 772  of  the  Penal  Code. 

Id. — SuMMABT  Pboceeding — ^Thial  by  Juby — CoNSTiTunoNAi.  Law. 
— ^The  "summary  manner"  of  the  trial  of  civil  officers  for 
misdemeanor  in  office,  mentioned  in  section  772  of  the  Penal 
Code,  excludes  the  right  of  trial  by  jury,  and  the  manner  of 
the  trial  is  within  the  power  of  the  legislature,  under  arti- 
cle 4,  section  18,  of  the  constitution. 

Id. — Intebpbbtation  of  Constitution  —  Right  of  Juby  Tbial — 
Common  Law — ^Tenube  of  Officb  Cbeated  by  Statute. — The 
provision  of  the  constitution  that  the  "right  of  trial  by  jury 
shall  be  secured  to  all,  and  remain  inviolate,"  refers  gen- 
erally to  those  cases  in  which  the  rl^ht  of  trial  by  jury 
existed  at  common  law  at  the  time  of  the  adoption  of  the 
constitution,  and  does  not  Include  new  offices  created  by  the 
statute  after  the  adoption  of  the  constitution,  or  the  case 
where  the  legislature  creates  an  office,  and  subjects  the  in- 
cumbent to  a  trial  for  his  official  misconduct  without  a  jury. 

Id. — Tax  Coixectob  —  Failube  to  Pebfobm  Official  Duties — 
Fbaudulent  Misappropbiation  of  Taxes — Sufficiency  of  Ao- 
ousation — Demubbeb. — ^An  accusation  against  a  tax  collector 
to  remove  him  from  office  for  failure  to  perform  his  official 
duties,  which  charges  that  the  accused  is,  and  was  at  all 
times  mentioned,  the  duly  elected  and  acting  tax  collector, 
and  that  as  such  he  willfully  and  corruptly  refused  and  neg- 
lected to  perform  his  official  duties,  in  that  he  collected 
taxes  not  legally  due,  and  did  not  pay  them  into  the  county 
treasury,  or  notify  the  persons  from  whom  they  had  been 
thus  collected,  but  fraudulently  and  corruptly  retained  the 
same,  and  appropriated  them  to  his  own  use,  giving  in  detail 
the  names  of  a  number  of  persons  from  whom  taxes  were 
collected  and  the  amounts  of  such  taxes,  is  sufficient  to  re- 
quire his  removal  from  office,  and  a  demurrer  thereto  should 
be  overruled. 

Id. — CoNSTBUCTioN  OP  Penal  Code — Requibement  as  to  Aocusa- 
TiON. — The  accusation  need  not  conform  to  the  requirementB 
of  sections  950,  951,  and  952  of  the  Penal  Code,  which  do 
not  apply  to  a  proceeding  to  remove  an  officer  from  office, 
but  deal  solely  with  the  requirements  of  indictments  in 
purely  criminal  actions;  but  the  accusation  is  sufficient  If  it 
contains  the  substance  of  what  is  required  in  subdivision  2 
of  section  950.  viz.:  "A  statement  of  the  acta  constituting 
the  offense  in  ordinary  and  concise  language,  and  In  such  a 
manner  as  to  enable  a  person  of  common  understanding  to 
know  what  is  intended." 

Id. — ^MisDEMEANOB  DUBiNG  Tebm  OF  OFFICE — PLEADING. — The  pro- 
ceeding under  section  772  of  the  Penal  Code  lies  only  against 
one  in  office,  and  not  against  one  whose  term  has  expired; 
but  the  accusation  sufficiently  shows  the  accused  to  be  in 
office  when  it  avers  that  he  "is.  and  at  all  times  herein  men- 
tioned was,  the  duly  qualified  and  acting  tax  collector,"  etc 

Id. — ^Removal  of  Tax  Collector — Failure  to  Pay  oveb  Taxes 
Collected  at  End  of  Fibst  Term — ^Misdemeanob  dubino  Sec- 
ond Term. — A  tax  collector  who,  during  the  last  month  of 
his  first  term  of  office,  collected  taxes  not  due,  and  willfullx 
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and  corruptly  retained  them  and  converted  them  to  his  own 
use,  it  not  being  his  duty  to  pay  over  such  taxes  to  the 
treasurer  or  settle  with  the  auditor  until  the  next  month, 
when  his  next  term  of  office  began,  to  which  he  had  been 
re-elected,  is  guilty  of  misconduct  during  his  second  term, 
for  which  he  can  be  removed  during  such  second  term. 

lO. — ^AflSAPPBOPBIATION  OF  TAXES   IlXBGAIXT  COLLECTED — INTENT  OV 

JOLLEcnoN  Immaterial. — ^A  tax  collector  may  be  removed 
from  office  under  section  772  of  the  Penal  Code,  who  know- 
ingly, willfully,  and  corruptly  retained  in  his  possession  and 
appropriated  to  his  own  use  double  and  illegal  taxes,  al- 
though collected  by  his  deputies  and  clerks  inadvertently, 
and  without  evil  Intent  on  their  part,  or  on  the  part  of  the 
tax  collector. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County. 

The  facts  are  stated  in  the  opinion  of  the  court 

Lace,  McDonald  £  Torrwnce,  and  Ha/mmack  &  Mnl- 
ford,  for  Appellant. 

The  action  should  have  heen  brought  in  the  name  of  the 
people.  (Pen.  Code,  sec.  684;  City  of  Santa  Barbara  v. 
Sherman,  61  Cal.  67 ;  High  on  Extraordinary  Legal  Rem- 
edies, sees.  624-697;  People  v.  KirJcpatricJc,  57  Cal.  353.) 
The  accusation  was  not  properly  verified.  (Bouvier's 
Law  Diet.,  tit  Verification.)  It  doeg  not  substantially 
conform  to  the  requirements  of  sections  950,  961,  and 
962  of  the  Penal  Code.  The  facta  constituting  the 
offense  should  be  stated  with  directness  and  certainty 
as  to  particular  circumstances.  (Pen.  Code,  sees.  948, 
950,  952;  Wharton's  Crimu  Law,  sees.  592,  596-597, 
610,  629,  647;  I  Greenl.  Ev.,  sec.  66;  People  v.  Mc- 
Kewna,  81  Cal.  160 ;  United  States  v.  Simmons,  96  TJ.  S. 
360.)  The  complaint  does  not  show  that  the  offense  was 
committed  during  the  present  term  of  the  incumbent, 
and  is  insufiicient  (Pen.  Code,  sec.  772;  Am.  &  Eng. 
Ency.  of  Law,  tit  Impeachment ;  Smith  v.  Ling,  68  Cal. 
325 ;  Morris  v.  Underwood,  19  6a.  559 ;  Staie  v.  Jacobs, 
17  Ohio,  143.)  The  court  erred  in  refusing  the  demand 
for  a  jury  trial.      (Const,  art  1,  sec.  7;  Proffatt  on  Jurv 

Trial,  sees.  85,  95,  97,  105;  Grim  v.  Norris,  19  Cal.  U'J : 
LXXXV.  Cal. 
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79  Am.  Dec.  206;  Smith  v.  PolacTc,  2  Cal.  94;  Stecumboat 
Co.  V.  Roberts,  48  Am.  Dec.  191,  and  note;  Callen  v.  WU- 
son,  8  Sup.  Ct.  Rep.  1305 ;  Byers  v.  Commonwealih,  42 
Pa.  St  89-94;  State  v.  Peterson,  41  Vt  509;  Smith  v. 
San  Antonio,  17  Tex.  645 ;  People  v.  Slaughter,  2  Doug. 
(Mich.)  338 ;  Plimpton  v.  roti;n  o/  Somerset,  33  Vt  291 ; 
Wynehamer  v.  People,  13  N.  Y.  426;  Pen.  Code,  sec. 
1042;  Code  Civ.  Proc,  sec.  590;  State  v.  Allen,  5  Kan. 
222 ;  People  v.  Doesburg,  16  Mich.  133 ;  Angell  and  Ames 
on  Corporations,  741,  and  notes;  State  v.  Messmore,  14 
Wis.  116 ;  3  Stephen^s  Nisi  Prius,  2429  et  seq. ;  People  v. 
Richardson,  4  Cow.  97,  not©  a;  People  v.  Albany  etc.  R. 
R.  Co.,  57  N.  Y.  161 ;  Staie  v.  Btumett,  2  Ala.  140.) 

7.  L.  Copeland,  and  HunsaJeer  &  Britt,  for  Respondent 

The  legislature  has  constitutional  power  to  prescribe  a 
summary  proceeding  for  removal  of  all  civil  officers  other 
than  the  higher  state  officers.  (Const,  art  4,  sec  18;  In 
re  Marks,  45  Cal.  218.)  The  statute  only  requires  a 
verification  by  oath.  (Pen.  Code,  sec.  772.)  Sections  950, 
951,  and  952  of  the  Penal  Code  do  not  apply  to  an  accu- 
sation under  section  772.  Defendant  had  a  continuing 
duty  to  pay  over  taxes,  though  illegally  collected  in  his 
first  term,  and  his  failure  to  pay  them  over  during  his 
second  term  sustains  the  accusation.  (San  Francisco  v. 
^ord,  52  Cal.  198;  People  v.  Austin,  46  Cal.  520;  People 
J.  Van  Ness,  79  Cal.  84 ;  Pol.  Code,  sec.  3753 ;  Johnson  v. 
People,  123  Dl.  624;  State  v.  Borowshy,  11  Nev.  119.) 
Trial  by  jury  has  not  been  allowed  in  summary  proceed 
ings  like  the  present  {In  re  Marks,  45  Cal.  199 ;  Triplett 
V.  Munter,  50  Cal.  644;  SnUth  v.  Ling,  68  Cal.  324;  Fror 
ser  V.  AlexaTider,  75  Cal.  147.)  Under  the  common  law 
and  the  decisions  of  this  court  the  constitutional  provision 
for  trial  by  jury  contained  in  section  7  of  article  1  is 
limited  in  its  operation  to  those  cases  in  which  the  right 
of  trial  by  jury  previously  existed.  (Orvm  v.  Norris, 
19    CaL    141;   79    Am.    Dec.    206;   KoppUcus  v.   State 
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Cayitol  Commrs,  16  Cal.  249;  Boring  v.  WWJiams,  Vl 
Ala.  610;  Byera  v.  ComTrwnmealth,  42  Pa.  St.  89.) 

MoFablakb,  J. — This  is  a  proceediBg  against  appel 
lant,  under  section  772  of  the  Penal  Code,  to  remove 
him  from  the  oiRce  of  tax  collector  of  San  Diego  County, 
for  failing  to  perform  his  official  duties.  It  is  based  upon 
a  written  accusation  presented  to  the  superior  court  by 
the  respondent,  Woods,  who  is  a  citizen  and  tax-payer 
of  the  county,  and  chairman  of  the  board  of  supervisors. 
Appellant  demurred  to  the  accusation,  and  his  demurrer 
having  been  overruled,  he  answered,  denying  the  alio 
gations  of  the  accusation.  The  case  was  tried  by  the 
court  without  a  jury,  and  judgment  was  rendered,  re- 
moving appellant  from  the  said  office,  and  for  costs ;  and 
from  this  judgment  defendant  appeals.  The  record  on 
appeal  contains  simply  the  judgment  roll  and  three  short 
bills  of  exceptions,  showing  that  the  demurrer  to  the 
accusation  was  overruled;  that  a  motion  to  strike  out 
and  set  aside  the  accusation  was  denied;  that  a  demand 
for  a  jury  trial  was  also  denied;  and  that  appellant  ex- 
cepted to  these  rulings. 

1.  The  motion  to  set  aside  the  accusation  is  basef] 
mainly  on  the  ground  that  the  proceeding  should  have 
been  in  the  form  of  a  criminal  action,  and  brought  in 
the  name  of  the  people.  There  does  not  appear  to  have 
been  any  direct  adjudication  of  this  question  since  the 
adoption  of  the  codes.  In  Smith  v.  Ling,  68  Cal.  324, 
and  Trlplett  v.  Munier,  50  Cal.  644,  the  proceeding  was 
by  written  accusation  made  by  a  private  citizen,  while 
in  People  v.  KUpairick,  57  Cal.  353,  it  was  in  the  name 
of  the  people;  but  each  of  these  cases  went  oflF  on  other 
points,  and  in  neither  of  them  was  any  question  raised 
as  to  the  form  of  the  proceeding,  or  the  proper  parties 
thereto.  In  In  re  Marks,  45  Cal.  199,  it  was  expressly 
held  that  such  a  proceeding  was  properly  commenced 
and  prosecuted  upon  the  written  complaint  of  a  private 
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citizen.  That  case  was  before  the  codes;  but  section  4 
of  the  act  of  March  14,  1863,  under  which  the  proceed- 
ing was  instituted,  was  substantially  identical  with  sec- 
tion 772  of  the  Penal  Code*  (Hittell's  Gen.  Laws,  par. 
4781.)  It  is  true  that  section  6  of  that  act  provides  that, 
as  far  as  applicable,  the  rules  of  practice  governing  dis- 
trict courts  in  civil  actions  should  apply  to  the  proceed- 
ing; but  we  do  not  see  how  that  provision  could  have 
any  effect  on  the  point  under  review.  However,  apart 
from  authorities,  the  code  seems  to  clearly  contemplate 
a  proceeding  founded  upon  a  written  accusation  of  a 
private  person,  and  not  upon  a  public  indictment  or  in- 
formation in  the  name  of  the  people.  It  provides  that 
"when  an  accusation  in  writing,  verified  by  the  oath  of 
any  person,  is  presented  to  a  superior  court,  alleging 
that  any  officer,"  etc.,  "the  court  must  cite  the  party 
charged  to  appear  before  the  court  at  a  time,"  etc,  and 
at  the  time  designated  "must  proceed  to  hear,  in  a  sum- 
mary manner,  the  accusation,"  etc.  It  is  also  contended 
that  the  accusation  is  not  properly  verified.  It  com- 
mences as  follows:  "J.  M.  Woods,  upon  oath,  presents 
to  the  said  superior  court  of  San  Diego  County  the  fol- 
lowing accusation,  alleging."  It  is  signed  at  the  end  by 
J.  M.  Woods,  after  which  is  the  foUoAving:  "Subscribed 
and  sworn  to  before  me  this  twenty-sixth  day  of  April, 
1889.  M.  D.  Hamilton,  Clerk.  [Seal.]"  This  makes 
the  whole  document  an  affidavit,  upon  which  perjury 
could  be  assigned;  and  in  our  judgment  it  sufficiently 
complies  with  tbe  requirements  of  verification.  We 
think,  therefore,  that  the  court  did  not  err  in  refusing  to 
strike  out  the  accusation. 

2.  We  do  not  think  that  the  court  erred  in  denying 
the  demand  for  a  jury  trial.  The  provision  of  the  con- 
stitution that  "the  right  of  trial  by  jury  shall  be  secureO 
to  all,  and  remain  inviolate,"  refers  generally  to  those 
oases  in  which  the  right  of  trial  by  jury  existed  at  com- 
mon law  at  the  time  of  the  adoption  of  the  constitution. 
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{Cassidy  v.  Sullivan,  64  Cal.  266;  Koppikus  v.  Commis' 
sioners,  16  Cal.  249 ;  Grim  v.  N orris,  19  Cal.  140 ;  79 
Am.  Dec  206.)  It  probably  would  not  include  new  offices 
created  by  statute  after  the  adoption  of  the  constitution, 
as  held  in  Tiras  v.  Staie,  26  Ala.  165,  or  the  case  where  the 
legislature  creates  an  office,  and  subjects  the  incumbent  to 
a  trial  for  his  official  conduct  without  a  jury,  as  held  in 
Boring  v.  WilliaanSj  17  Ala.  610,  even  though  our  consti- 
tution contained  no  other  provision  on  the  subject.  But 
the  constitution  itself,  after  a  provision  for  the  impeach- 
ment before  the  senate  of  certain  enumerated  officers, 
expressly  provides  that  "all  other  civil  officers  shall  be 
tried  for  misdemeanor  in  office  in  such  manner  as  the 
legislature  may  provide."  (Art  4,  sec.  18.)  The  man- 
ner of  such  a  trial  is  therefore  clearly  within  the  power 
of  the  legislature,  and  it  is  equally  clear  that  the  "sum- 
mary manner''  mentioned  in  said  section  772  of  the 
Penal  Code  excludes  the  right  of  trial  by  jury. 

3.  We  think  that  the  demurrer  to  the  accusation  was 
properly  overruled.  The  general  charge  of  the  accusa- 
tion is,  that  appellant^  as  tax  collector,  willfully  and 
corruptly  refused  and  n^lected  to  perform  his  official 
duties,  in  this:  that  he  collected  taxes  not  legally  due, 
and  did  not  pay  them  into  the  county  treasury,  or  notify 
the  persons  from  whom  they  had  been  thus  collected, 
but  fraudulently  and  corruptly  retained  the  same,  and 
appropriated  them  to  his  own  use.  The  main  points  of 
the  demurrer  are,  that  the  accusation  does  not  conform 
to  sections  950,  951,  and  952  of  the  Penal  Code;  that  it 
is  not  specific  enough  in  stating  the  particular  circum- 
stances of  the  offense,  the  persons  from  whom  the  taxes 
were  collected,  and  the  time  when  appellant's  term  of 
office  commenced;  and  that  no  offense  is  chained,  be- 
cause the  accusation  does  not  show  that  appellant  did 
the  acts  charged  during  his  present  term  of  office.  The 
sections  of  the  Penal  Code  referred  to  deal  solely  with 
the    requirements    of    indictments    in    purely    criminal 
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actions^  in  which  defendants  may  be  oonvicted,  and 
made  to  suffer  the  usual  penalties  which  are  imposed  on 
convicts,  and  they  do  not,  therefore,  directly  apply  to  a 
proceeding  like  the  one  in  tihe  case  at  bar^  where  the 
defendant  can,  at  the  worst,  only  lose  an  office^  and 
have  a  judgment  (not  a  fine)  entered  against  him  for 
$500  in  favor  of  the  informer  who  makes  the  aocosation, 
which  judgment  in  this  case  has  been  waived  by  the  in- 
former. Of  course  the  accusation,  like  any  pleading  in 
any  kind  of  an  action  or  proceedings  civil  or  criminal, 
must  contain  the  substance  of  what  is  required  in  sub- 
division 2  of  section  950  of  the  Penal  Code,  viz.:  "A 
statement  of  the  acts  constituting  the  offense,  in 
ordinary  and  concise  language,  and  in  such  a  manner  as 
to  enable  a  person  of  common  understanding  to  know 
what  is  intended."  This  requirement  is  fully  met  by 
the  accusation  in  the  case  at  bar,  for  after  stating  the 
charge  generally,  it  gives,  in  detail,  the  names  of  a  num- 
ber of  persons  from  whom  taxes  were  collected,  and  the 
amounts  of  such  taxes.  As  to  the  point  that  there  is 
no  statement  of  the  time  when  appellant  became  tax 
collector,  or  when  his  present  term  commenced,  the 
avermesnt  is  that  the  appellant  "is,  and  at  all  times  here- 
in mentioned  was,  the  duly  elected,  qualified,  and  acting 
tax  collector  of  said  San  Diego  County."  This  was  a 
sufficient  averment  on  that  point  Of  course,  the  pro- 
ceeding lies  only  against  one  in  office,  and  not  against 
one  whose  term  has  expired;  but  the  accusation  suffi- 
ciently shows  appellant  to  be  in  office.  There  are  no 
other  points  presented  by  the  demurrer  which  need 
notice. 

4.  The  findings  show  that  appellant  was  tax  collector 
during  the  years  1887,  1888,  and  1889,  and  that  his  pres- 
ent term  commenced  on  the  first  Monday  of  January, 
1889,  he  thus  being  his  own  successor  in  the  office. 
And  the  findings  and  judgment  are  attacked  by  appel- 
lant, because  they  take  into  account  taxes  collected  before 
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January,  1889^  the  point  being  that,  as  this  proceeding 
is  for  the  removal  of  appellant  from  office^  nothing  can 
be  considered  that  occurred  before  the  commencement 
of  his  present  term.  But  in  the  first  place,  finding  19 
was  evidently  intended  to  find,  and  we  think  does  suffi- 
ciently find,  that  part  of  the  taxes  to  which  the  charge 
against  appellant  relates  were  collected  in  1889,  after  his 
present  term  began,  without  considering  the  other  find- 
ings that  they  were  collected  in  the  ^^ooUecting  season  of 
1888-89.''  And  in  the  second  place,  if  the  finding  on 
that  point  be  not  specific  enough,  it  is  found,  among 
other  things,  that  part  of  the  taxes  with  which  appellant 
is  charged  were  collected  in  December,  1888,  and  that 
the  taxes  collected  by  him  in  that  month  were  not  paid 
by  him  to  the  treasurer,  nor  was  any  report  made  thereof 
to  the  auditor  "until  on  and  after  the  eleventh  day  of  Jan- 
uary, 1889,  and  during  his  present  term  of  office."  And 
if  it  was  his  duty  to  pay  over  the  taxes  to  the  treasurer, 
and  settle  with  the  auditor,  under  sections  3653  et  seq. 
of  the  Political  Code,  in  January,  1889,  or  afterwards, 
his  failure  to  do  so  was  a  failure  during  his  present  term, 
although  they  may  have  come  into  his  possession  as  col- 
lector at  the  close  of  his  previous  term.  If  he  had  not 
been  re-elected,  and  had  failed  to  account,  he  could  not 
have  been  proceeded  against  under  section  772  of  the 
Penal  Code,  because  he  would  have  been  beyond  the 
reach  of  a  proceeding  by  which  he  could  be  "deprived 
of  his  office."  There  are  other  provisions  of  the  code, 
however,  under  which  he  would  have  been  then  liable. 
But  as  he  was  reelected,  and  continued  in  possession  of 
the  office,  whatever  misconduct  he  was  afterwards  guilty 
of  occurred  during  his  new  term. 

We  see  no  defects  in  the  findings,  assuming  that  find- 
ings were  necessary  in  this  proceeding.  It  is  true  that 
it  is  first  found  that  the  double  and  illegal  taxes  with 
which  appellant  is  charged  were,  in  the  first  instance, 
collected  by  his  d^uties  and  clerks  inadvertently,  and 
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without  evil  intent  on  their  part,  or  on  the  part  of  ap- 
pellant; but  it  is  also  found  that  afterwards  he  "know- 
ingly, willfully,  and  corruptly  retained  the  same  in  his 
possession,  and  knowingly,  willfully,  and  corruptly  ap- 
propriated the  same  to  his  own  use."  Whether  or  not 
this  last  finding  is  a  correct  statement  of  fact,  was  for 
the  trial  court  to  determina  As  there  is  no  evidence 
before  us,  wo  have  no  means  of  reviewing  it.  It  must 
be  taken  here  as  true.  We  see  no  reversible  error  in  the 
record. 

Judgment  affirmed. 

WoBKs,  J.,  Foz,  J.,  Seabpstbik,  J.y  and  Patsbson, 
J.,  concurred. 
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ACCOUNT. 

1.  Assumpsit — Salary  or  Book-keeper — Repuctiof — Ofpstt  won 
Salary  Overdraws — ^Verdict  Contrary  to  Evidence. — In  an 
action  by  a  book-keeper  to  recover  for  services  rendered  for 
the  defendants  as  partners,  where  the  defendants  claimed 
an  offset  for  salary  overdrawn  by  the  book-keeper,  which 
was  allowed  by  the  Jury»  the  verdict  will  be  set  aside,  as 
not  sustained  by  the  evidence,  where  the  evidence  shows, 
without  conflict,  that  the  plaintiff  worked  for  defendants  for 
a  number  of  years  for  an  agreed  salary  of  |150  per  month, 
and  that  while  defendants  may  have  contemplated  reducing 
his  salary  to  |100  per  month,  which  would  make  the  differ- 
ence claimed  for  overdrawn  salary,  and  which  constituted 
the  basis  of  that  claim,  no  such  reduction  was  in  fact  made 
or  intimated  to  plaintiff,  and  that  when  he  left  their  service 
he  submitted  a  statement  showing  his  claim  of  wages  at  the 
rate  of  |150  per  month,  and  the  balance  remaining  due  as 
claimed  In  the  complaint,  which  was  pronounced  correct  by 
one  of  the  defendants,  and  the  right  to  payment  not  disputed 
by  the  other  defendant  when  the  claim  was  referred  to  him 
for  payment. — Paulsen  v.  Schultz,  538. 

2.  E)vidence  —  Embarrassed  Condition  or  Business. — In  such 
case,  evidence  of  the  amount  of  sales,  and  the  embarrassed 
condition  of  the  business  of  defendants  during  the  last  three 
or  four  months  plaintiff  was  employed  by  them,  is  inadmis- 
sible, in  the  absence  of  some  evidence  tending  to  show  an 
agreement  between  the  parties  for  a  reduction  of  the  salary. 
—Id. 

3.  Instruction  Contrary  to  Evidence — ^Account  Stated. — ^An 
instruction  to  the  Jury  that  the  evidence  was  conflicting  as 
to  whether  the  defendants  objected  to  the  statement  of  the 
plaintiff's  account  with  them,  which  he  submitted  to  them 
at  the  time  he  left  their  employment,  is  erroneous,  where 
the  evidence  shows,  without  conflict,  that  the  plaintiff's  state- 
ment of  his  account  was  presented  to  one  of  the  defendants, 
who  pronounced  it  correct,  and  referred  it  to  his  partner, 
the  other  defendant,  to  pay  the  money  due  upon  it,  the  lat- 
ter simply  saying,  when  the  account  was  presented  to  him 
for  payment  that  hp  had  no  money  to  pay  it  with.  The  acr 
curacy  of  the  items  of  the  account  is  established  prima  facie 
by  such  evidence,  and  It  has  the  effect  of  an  account  stated. 
"Jd. 

ACCOUNTING.    See  Estates  or  Deceased  Persons,  1,  2;  Quard- 
lAN  AND  Ward;  Trust,  1,  15. 

ADVERSE  POSSESSION.     See  Landlord  and  Tenant.  4;   Stat- 
ute OF  Limitations;  Water  and  Water  Rights,  1-8. 
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AGENCY. 

1.  AOENT — CONTBACT — PaBOL  CHANGE  OF  WBITTEW    InSTBUCTIONB. 

— ^Written  instructions  to  an  agent  to  sell  on  commission 
may  be  changed  by  parol,  subject  to  the  agent's  right  to  sell 
for  advances. — Ourtisa  v.  Starr  d  Co.,  876. 

2.  Sale  of  Goods  —  Pbincipal  and  Agent  —  Sale  by  Agent— 
Cbedit  to  Pbincipal— LL^njTT  of  Pubohaseb — Appeal — ^Re- 
view OF  Evidence. — In  an  action  to  recover  for  the  price  of 
goods  sold  and  delivered  by  the  plaintiffs  assignor  to  the 
decedent,  testimony  of  the  plaintiff's  assignor,  that  while  in 
the  employ  of  the  original  owner  of  the  goods  as  teamster 
for  the  delivery  of  goods,  he  was  authorized  by  such  owner 
to  sell  part  of  his  goods  in  payment  of  a  debt  due  from  his 
employer,  and  that  he  afterwards  sold  the  goods  sued  for 
to  the  decedent  on  his  own  account,  and  that  decedent  said 
he  would  settle  with  him,  is  not  sufficient  to  sustain  a  find- 
ing of  a  sale  of  the  goods  by  the  teamster  upon  his  own 
account  to  the  decedent,  the  witness  not  stating  explicitly 
tliat  he  informed  the  decedent  that  he  was  selling  the  goods 
on  his  own  account,  and  his  testimony  being  vague,  incon- 
sistent, unreliable,  and  evasive  as  to  the  express  promise  of 
decedent,  and  in  other  particulars,  and  it  appearing,  by  other 
evidence,  that  decedent  had  no  notice  that  the  teamster 
owned  or  claimed  the  goods  or  that  he  was  selling  or  de- 
livering them  on  his  own  account,  and  that  decedent  credited 
them  to  the  account  of  the  employer  of  the  teamster,  and 
made  no  express  promise  to  pay  the  teamster  for  the  goods 
as  the  owner  thereof.  (Patebson,  J.,  dissenting.)  Predion 
V.  Knapp,  669. 

3.  Title  of  Agent — Authobitt  to  apply  Pboceeds  of  Sale — 
Suit  by  Agent. — The  title  to  goods  of  the  principal  does  not 
pass  to  the  agent,  when  there  is  no  segregation  or  delivery 
of  any  particular  goods  to  the  agent  as  being  his  own;  nor 
does  a  sale  by  the  agent  of  the  goods  of  the  principal  become 
a  sale  on  his  own  account,  so  as  to  authorize  him  to  sue  the 
purchaser  in  his  own  name  for  goods  sold  and  delivered  by 
reason  of  authority  from  the  principal  to  make  sales  and 
apply  the  proceeds  in  payment  of  a  debt  due  from  the  prin- 
cipal to  the  agent — Id. 

4.  Implied  Pbomise  of  Pttbchaseb  fbom  Agent. — ^The  only  prom- 
ise of  a  purchaser  Implied  from  a  sale  and  delivery  of  goods 
by  an  agent,  to  whom  the  title  of  the  goods  has  not  passed, 
is,  that  the  purchaser  will  pay  the  value  of  the  goods  to  the 
owner  of  the  goods  delivered,  and  not  to  pay  the  owner's 
servant  or  agent  who  delivered  them,  and  the  agent  cannot 
recover  in  his  own  name  for  the  sale  of  the  goods,  without 
an  express  promise  of  the  purchaser  to  pay  to  him  the 
value  of  the  goods. — IcL 

5.  Specific  Performance  —  Contbact  of  Sale  —  Agency  —  Au- 
thority to  Find  Purchaser — Commission. — A  letter  from  the 
owner  of  real  estate  to  his  agent,  saying:  "As  you  stated 
you  could  get  thirty  thousand  dollars  for  the  place  you 
occupy  on  Market  Street,  and  if  you  can,  we  will  sell  at  that 
price  any  time  before  the  first  day  of  September,  1887,  and 
allow  you  two  and  one  half  per  cent  on  said  price,  and  if  do 
sale  is  made,  no  expense  to  us," — simply  authorizes  the 
a^ent  to  find  a  purchaser  who  would  pay  the  price  stated. 
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AGENCY   (Continued). 

and  binds  the  principal  to  pay  the  commlsBlon  agreed  upon 
for  finding  such  purchaser;  but  it  does  not  authorize  the 
agent  to  execute  a  contract  to  sell  and  convey  the  property 
80  as  to  bind  the  principal,  nor  can  the  purchaser  specific- 
ally enforce  against  the  principal  such  a  contract,  signed  by 
the  agent,  by  virtue  of  the  authority  contained  in  such  letter. 
— Grant  v.  Ede,  418. 
8.  iMPEBFECT  Aqbeement. — Such  letter  does  not  constitute  an 
agreement  of  the  principal  which  such  purchaser  can  en- 
force, as  it  merely  fixes  a  price,  and  does  not  specify  an> 
form  of  deed  or  time  of  payment,  or  of  delivery  of  posses- 
sion, or  authorize  the  agent  to  make  such  specifications. — Id. 
See  MoBTQAOE,  16. 

Aly£ES<iDMENT.    See  Cbiminai.  Law*  26;  FutADJKQ,  6-10. 

APPESAL. 

1.  Law  of  the  Case. — Points  decided  upon  a  former  appeal  be- 
come the  law  of  the  case,  and  must  be  reaffirmed  upon  a 
subsequent  appeal  in  the  same  cause,  in  so  far  as  the  facts 
are  the  same. — Huse  v.  Den,  390. 

2.  Law  of  the  Case — Points  Necessabh^t  Involved— Examina- 
tion or  FoBMEB  Tban script. — The  decision  of  this  court  ren- 
dered upon  a  former  appeal  becomes  the  law  of  the  case  as 
to  whatever  was  necessarily  involved  In  the  decision;  and 
the  transcript  and  briefs  upon  that  appeal  may  be  examined 
by  the  court,  to  discover  what  points  were  necessarily  in- 
volved.— Eversdon  v.  Mai/hew,  1. 

3.  Sufficiency  of  Complaint  to  Exfobce  a  Tbtjst. — When  the 
transcript  upon  a  former  appeal  shows  that  the  complaint 
is  the  same  as  upon  a  subsequent  appeal,  and  that  the  same 
argument  against  its  sufficiency  was  made  upon  both  appeals, 
the  decision  upon  a  former  appeal,  that  upon  the  record 
before  the  court  the  plaintiff  is  entitled  to  a  beneficial  in- 
terest in  one  half  the  property,  necessarily  involves  the  suf- 
ficiency of  the  complaint  to  establish  and  enforce  a  trust  in 
respect  to  such  interest:  and  such  sufficiency  cannot  be  in- 
quired into  upon  the  subsequent  appeal. — Id. 

4.  Failube  to  File  Points  in  Time — Rules  of  Coubt — Penalty 
— ^Affibmance — Obal  Agbeement. — The  failure  of  an  appel- 
lant to  file  his  points  and  authorities  within  the  time  limited 
by  the  rules  of  the  supreme  court  is  no  ground  for  affirmance 
of  the  Judgment  without  considering  the  merits;  and  the 
rule  involves  no  other  penalty  for  such  failure  than  that 
the  court  may,  in  its  discretion,  refuse  the  appellant  the 
privilege  of  making  an  oral  argument. — Campodonico  t.  Ore 
gon  Improvement  Company^  218. 

5.  Injunction  Obdeb  —  Authentication  of  Affidavitb. — ^Upon 
appeal  from  an  order  denying  an  injunction,  where  the  bill 
of  exceptions  filed  simply  recites  that  certain  affidavits,  nam 
Ing  them,  were  read,  but  none  of  them  are  set  out  in  the 
bill,  and  certain  affidavits  appear  in  the  transcript,  and  a 
certificate  of  the  Judge  stating  that  the  affidavits  of  certain 
persons  and  other  documents  were  used  at  the  hearing  has 
been  filed  the  affidavits  being  identified  only  by  the  names 
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APPEAL  (Continued). 

of  the  parties  who  made  them,  and  certain  Indorsements, 
the  authentication  of  such  affidavit  Is  insufficient,  and  the 
order  will  he  affirmed. — Adams  v.  Andross,  609. 

6.  Reversal  of  Judgment  upon  Findings — New  Trial — ^Direc- 
tion TO  Court  Below. — -Where,  upon  the  findings  of  fact,  the 
Judgment  should  have  heen  for  the  defendant,  and  the  case 
appears  to  have  heen  thoroughly  tried  as  to  the  facts,  and 
it  appears  very  improhahle  that  a  new  trial  would  result 
more  favorably  to  the  plaintiff,  the  judgment  will  be  re- 
versed by  the  supreme  court,  and  the  court  below  directed 
to  render  Judgment  for  defendant. — Waldron  v.  Waldron,  251. 

7.  Appeal  from  Judgment — ^Dismissal. — An  appeal  from  a  Judg- 
ment not  taken  until  nearly  two  years  after  the  judgment 
was  entered  will  be  dismissed. — Hammond  t.  Wallace,  622. 

8.  Review  on  Appeal — ^Nonsuit — Error  op  Law — ^Exception — 
Specification  of  Insufficiency  op  Evidence. — ^An  error  In 
granting  a  nonsuit  is  in  an  error  of  law,  and  If  excepted  to 
and  specified  as  such,  may  be  reviewed,  without  any  specifi- 
cation of  the  particulars  in  which  the  evidence  was  insuffi- 
cient.— Id. 

9.  Conflicting  Evidence. — ^Where  the  evidence  is  conflicting,  it 
must  be  assumed  on  appeal  that  the  evidence  tending  to  sup- 
port the  judgment  Is  true. — Calif omia  Bank  v.  Bayre,  102. 

10.  Sufficiency  of  Evidence  to  Support  Verdict. — ^Where  there 
is  evidence  to  support  the  verdict,  and  the  evidence  on  most 
points  is  without  substantial  conflict,  the  judgment  will  not 
be  disturbed  on  the  ground  of  Insufficiency  of  evidence. — 
Franklin  v.  8.  C.  Jf.  R,  Co.,  61. 

!!•  Review  of  ESvidencb. — ^A  verdict  cannot  be  disturbed  upon  ap- 
peal for  insufficiency  of  evidence  to  sustain  it,  when  it  is 
supported  by  the  preponderance  of  evidence. — People  y.  Al- 
semi,  434. 

12.  Review  of  Errors  not  Excepted  to. — ^When  proper  excep- 
tions are  not  reserved,  the  rulings  of  the  trial  court  upon 
evidence  cannot  be  considered  by  this  court  upon  appeaL — 
People  V.  Morino,  515. 

18.  Error  in  Admission  of  BSvidencb — ^Presumption  of  Prejudice 
— ^New  Trial.  —  Where  evidence  is  erroneously  admitted 
against  an  objection  as  to  its  admissibility,  the  presumption 
is,  that  the  trial  court  attached  some  importance  to  it;  and 
If  it  cannot  be  seen,  from  the  record,  that  the  evidence  was 
not  prejudicial  to  the  party  objecting,  the  error  in  admitting 
It  entitles  such  party  to  a  new  trial. — Storch  v.  McCain,  304. 
See  Certiorari:  FikDiNos,  2-8;  Instruuotions,  3,  4;  Nbq- 
LiOBNCE,  3;  Pleading,  5;  Practice,  1;  Prohibition. 

APPROPRIATION.    See  Water  and  Water  Rights. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

Omission  from  Inventory. — ^If  the  debtor,  in  bad  faith,  omits 
some  of  his  debts  and  property  from  the  inventory,  the  as- 
signment is  Yoid.—Beardslev  v.  Frame,  134. 

ASSIGNMENT.     See  Mortgage,  17. 
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ASSUMPSIT.    See  Account. 

ATTACHMENT.    See  Tbubt,  17,  18. 

BAIL.    See  Cbiminal  Lulw,  84. 

BONA  FIDE7  PURCHASER.    See  MoBTOAcn,  9;  Nones. 

BOUNDARIES.     See  Pubuo  Laitdb,  8»  8»  11;   Yah  Nus  Obdi- 

NARCB,  2. 

BURGLARY.    See  Cbiminal  Law«  29. 

GBRTIORARI. 

1.  Extension  of  Timb  to  Answer — ^Vacating  DEFAUi/r-nJuDO- 
MKNT— RsMSDT  BT  APPEAL. — The  WFlt  of  Certiorari  will  not 
He  to  review  an  order  refusing  to  vacate  an  order  setting 
aalde  a  Judgment  by  default  on  the  ground  that  the  default 
was  properly  taken  because  the  time  allowed  under  the 
statute  in  which  to  answer  had  expired,  and  an  order  made 
extending  the  time  beyond  the  number  of  days  allowed  by 
statute  was  void,  since  the  court  had  Jurisdiction  to  set 
aside  the  judgment  by  default,  regardless  of  its  jurisdiction 
over  the  extension  of  time,  and  the  only  remedy  is  by  appeal 
from  the  order  of  the  court. — Gibson  v.  Superior  Court,  216. 

2.  Review  of  Void  Obdebs  Extending  Time — ^Appeal. — Void  or- 
ders extending  the  time  to  answer  cannot  be  set  aside  In  a 
proceeding  to  review  an  order  refusing  to  vacate  an  order 
setting  aside  a  default;  but  if,  on  appeal.  It  should  appear, 
from  the  transcript,  that  the  order  extending  the  time  went 
further  than  the  law  allowed,  the  petitioner  would  be  en- 
titled to  the  benefit  resulting  from  such  facts. — Id>, 

See  E^states  of  Deceased  Pebsons,  5;  Receivbb,  8» 
CITIES.    See  Municipal  Cobpobationb 

COMMON  CARRIERS. 

1.  Implied  Contbact  as  to  Lugoaob. — ^A  contract  to  carry  lug- 
gage only  implies  an  undertaking  to  transport  such  a  limited 
quantity  of  articles  as  are  ordinarily  taken  by  travelers  for 
their  personal  use  and  convenience,  or  for  the  personal  equip- 
ment of  the  traveler. — Metz  v.  California  SoutJiern  Railroad 
Company,  329. 

2.  Loss  07  Jewelby  not  Belonging  to  Passengeb — Special  Con- 
TBAOT. — A  man  traveling  alone,  carrying  a  lady's  jewelry  in 
his  trunk,  cannot  recover  from  the  carrier  for  Its  loss  when 
stolen  during  the  passage,  if  there  was  no  special  contract 
with  the  carrier  relating  thereto. — Jd, 

COMMUNITY  PROPERTY. 

1.  Control  of  Husband. — ^The  husband  has  the  entire  control 
of  the  community  property,  and  may  mortgage  it  without 
the  consent  of  the  wife,  although  the  deed  was  taken  In  her 
name. — Tolman  v.  Smith,  280. 
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COBOiUNITY  PROPERTY  (Continued). 

2.  Pbbsumption. — Prior  to  the  act  of  1889,  the  presumption  was. 
that  property  acquired  by  either  spouse  by  purchase  during 
marriage  was  communl^  property*  and  this  presumption 
could  only  be  overcome  by  clear  and  satisfactory  evidence. 
--Id. 

3.  Deed — ^Recital — Bvidengb — Declakation. — ^Where  the  holder 
of  a  contract  to  sell  mortgages  the  land  as  her  own,  the 
mortgagee  is  not  bound  by  a  recital  that  the  property  Is  her 
separate  property,  inserted  In  a  deed  subsequently  made  by 
the  owner.  Such  a  recital  is  at  most  a  declaration  of  the 
grantor,  and  is  overcome  by  his  testimony  that  he  knew 
nothing  about  the  fact— Id. 

See  Mistake,  L 

CONSIDERATION.     See  Mistake,  1;  Mobioagb,  4»  QL 

CONSTITUTIONAL  LAW. 

1.  Obligation  of  Contracts  —  Municipai.  Obdinanob  LDcnrofa 
Employment  of  Labob. — ^An  ordinance  of  the  city  of  Los 
Angeles  making  It  a  misdemeanor  for  any  contractor  to  em- 
ploy any  person  to  work  more  than  eight  hours  a  day,  or  to 
employ  Chinese  labor,  where  tiie  work  is  to  be  performed 
under  any  contract  with  the  city,  is  an  attempt  to  prevent 
persons  from  employing  others  in  a  lawful  business  and 
paying  them  for  their  services,  and  is  a  direct  infringement 
of  the  right  of  such  persons  to  make  and  enforce  their  con- 
tracts, and  is  unconstitutional  and  void  so  far  as  It  attempts 
to  create  a  criminal  oftense. — Bx  parte  Kubac^^  274. 

2.  LiBEBTT  OF  Avocation. — Any  person  is  at  liberty  to  pursue 
any  lawful  calling,  and  to  do  so  In  his  own  way,  not  en- 
croaching upon  the  rights  of  others;  and  It  is  not  competent 
to  forDid  any  person  or  class  of  persons,  whether  cltlsEens  or 
resident  aliens,  from  engaging  in  lawful  business,  or  to  sub- 
ject others  to  penalties  for  employing  them. — id, 

3.  Police  Poweb. — Such  ordinance  is  not  a  valid  exercise  of 
police  power,  it  not  appearing  that  the  services  to  be  per- 
formed were  unlawful,  or  against  public  policy,  or  that  the 
employment  was  such  as  might  be  unlit  for  certain  persons, 
such  as  females  or  infants,  or  forbidden  on  that  ground. — lA, 

See  Criminal  Law,  6;   MxnaoiFAL  CosPOBATioifs;   Public 
Officers. 

CONTBZMPT. 

1.  Newspaper  Publicatioic— Assaiuno  Judge  Pending  Iahga- 
tion. — ^A  publication  in  a  newspaper  of  an  article  charging  a 
Judge  with  "deliberate  lying  about  the  law,  deliberate  in- 
tentional falsification  in  his  official  capacity,  and  deliberate 
Intentional  denial  of  Justice/'  in  the  trial  of  a  case  before 
him,  the  case  not  having  been  finally  disposed  of,  is  an  ''un- 
lawful interference  with  the  proceedings  of  a  court,"  and 
constitutes  a  contempt  of  court,  within  subdivision  9  of  sec- 
tion 1209  of  the  Code  of  Civil  Procedure,  and  is  punishable 
as  such. — Ex  parte  Barry,  603. 
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CONTEMPT  (Continued). 

2.  Pendency  of  AcnoiC. — Where  a  demurrer  to  a  complaint  has 
been  sustained  with  leave  to  amend,  and  the  time  for  amend- 
ment has  not  expired,  the  case  is  still  pending  and  unclls- 
posed  of. — Id. 

8.  Abuse  of  TiiBERTY  or  the  Pbess. — ^Whlle  the  liberty  of  the 
press  to  fairly  criticise  the  official  conduct  of  a  judge,  or 
the  decisions  of  the  proceedings  of  the  courts,  should  be 
preserved  and  protected  by  the  courts,  yet  the  abuse  of  that 
liberty,  so  far  as  it  affects  the  courts  in  relation  to  pending 
causes,  should  be  restrained  and  punished;  and  the  publica- 
tion here  complained  of  was  a  mx>st  flagrant  abuse  of  the 
press,  and  just'.y  punished  as  such. — Id. 

See  Estates  of  Deceased  Pebsons,  6. 

CONTRACT. 

1.  PBOiiissoBT  Note — Contemporaneous  Contraot — Complbhon 
of  Railboao — Breach  of  Condition — Pleading — Demubbeb  to 
Answer. — In  an  action  on  a  promissory  note,  an  answer  set- 
tins  out  a  contract  which  provides  in  express  and  unequiv- 
ocal terms  not  only  that  the  note  should  not  be  paid  until 
the  completion  of  a  railroad  within  a  time  limited  as  therein 
provided,  but  that  the  note  should  be  held  by  a  trustee  and 
not  delivered  until  such  condition  was  complied  with,  and 
alleging  that  the  plaintiff  did  not  carry  out  the  contract  nor 
comply  with  its  conditions  within  the  time  specified,  and 
that  he  was  not  unavoidably  prevented  from  so  doing,  and 
that  the  note  was  without  consideration,  and  that  the  failure 
of  plaintiff  to  complete  the  road  within  the  time  limited  had 
prevented  defendant  from  realizing  as  much  for  his  land  as 
he  might  have  realized  before  the  contract  was  entered  Into, 
discloses  a  complete  defense  to  the  action,  and  a  demurrer 
thereto  should  be  overruled. — McLaughlin  v.  Clattsen,  322. 

Z.  Condition  Precedent — Unauthorized  Delivery  of  Note  by 
Tbustee — ^Violation  of  Contract. — Such  note  could  not  be 
delivered  or  take  effect  until  the  completion  of  the  road, 
which,  by  the  terms  of  tbe  contract,  was  made  an  absolute 
condition  precedent  to  the  delivery  and  taking  effect  of  the 
note;  and  if  delivered  by  the  trustee  in  violation  of  the 
tenns  of  tie  contract,  it  never  became  binding  upon  the  de- 
fendant, nor  could  its  payment  be  enforced  when  delivered. 
(Paterson,  J.,  dissenting. ) —7d. 

S.  Time  of  Essence  of  Contract — Case  Questioned  and  Lim- 
tied. — ^This  case  does  not  present  the  mere  question  whether 
the  stipulation  that  the  road  should  be  completed  within  a 
certain  time  was  of  the  essence  of  the  contract;  but  in  so 
far  as  the  case  of  Front  Street,  M.,  d  0.  R,  R,  Co,  y.  Butler, 
50  Cal.  574,  can  be  construed  as  against  the  views  taken  in 
the  present  case,  it  should  be  overruled.  (Patebson,  J.,  dis- 
senting.)— Id, 

4.  Assumpsit  fob  Services — Special  Contract  fob  Commissions 

-Laying  out  Lots  for  Sale. — Under  a  contract,  by  the  terms 

of  which  the  plaintiff  was  to  receive  a  commission  for  the 

sale  of  such  lots  as  the  defendant  desired  to  sell  in  a  certain 

tract,  the  prices  and   items   to   be   agreed   upon  thereafter, 

LXXXV.  CAL.--42 
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CONTRACT  (Continued). 

which  commission  was  to  be  his  compensation  for  services 
rendered  in  surveying  and  laying  the  lots  out  ready  for  the 
market,  the  plaintiff  is  not  entitled  to  recover  for  his  serv- 
ices rendered  in  connection  with  the  laying  out  of  the  lots, 
if  the  defendant  complied  with  the  terms  of  the  contract 
upon  his  part  in  fixing  prices  upon  all  the  surveyed  lots  he 
desired  to  sell,  and  plaintiff  failed  to  sell  any  of  such  lots, 
on  the  sale  of  which  his  compensation  depended. — (Hlhert  v. 
Judson,  105. 
See  Agency;  Gonstztutionai.  Law;  Rescissidn;  Subbths, 
1,  2. 

CONVERSION. 

1.  Damages — ^ESxpsnbkb  of  Pubsuit  of  Pbofebtt — Fobm  or  Ac- 
tion.— The  plaintiff  may  recover  compensation  for  the  pur- 
suit of  the  property  (under  our  statute)  in  an  action  to  re- 
cover the  property  Itself  as  well  as  in  an  action  for  Its  con- 
version, provided  his  complaint  be  framed  for  that  purpose. 
— Arzaffa  v.  Villalba,  191. 

9.  Demand  and  Refusal — Pleadino. — If  defendant  took  plain- 
tiffs property,  and  refused  to  return  It  on  demand,  there  Is 
a  conversion,  and  an  allegation  of  these  facts  sufiftclently 
shows  a  conversion. — Id, 

3.  Damages — ^Exemplary  Damaged— Mauge  —  Oppbession. — ^In 
case  of  malice  or  oppression,  the  Jury  may  give  damages  by 
way  of  punishment  for  the  offense.  In  addition  to  the  actual 
damages. — Id. 

4.  ExEMPLABY  Damages — ^Possession  under  Provisional  Proc- 
ess.— The  fact  that  the  plaintiff  has  obtained  possession  of  the 
property  under  provisional  process  does  not  affect  the  ques- 
tion of  exemplary  damages. — Id, 

6.   Exemplary  Damages — ^Form  of  Action. — Exemplary  damages 
may  be  recovered  in  an  action  to  recover  the  property  Itself 
as  well  as  in  an  action  for  Its  conversion.— Id. 
See  Mortgage,  3. 

COUNTERCLAIM.    See  Damagkb,  1. 

COUNTIES.    See  Municipal  Corporations. 

CORPORATIONS.    See  Municipal  Corporations;  Rescission. 

COURTS.    See  Municipal  Corporations,  26-30. 

CmH^imAL  LAW. 

1.  Justice's  Court — Change  of  Venue — Bias  of  CmzENs — Dis- 
cretion op  Court — ^Appeal — Action  to  Annul  Judgment.— 
In  a  criminal  case  in  a  justice's  court,  upon  the  affidavit  of 
the  defendant  that  he  cannot  have  a  fair  and  impartial  trial 
in  the  township  In  wliich  the  action  or  proceeding  is  brought, 
it  Is  not  the  imperative  duty  of  the  court  to  transfer  the 
case  to  another  township  for  trial,  as  it  is  for  the  court  to 
determine,  from  the  facts  stated  in  the  affidavit,  whether  the 
reasons  given  support  tlie  opinion  of  the  defendant  that  he 
cannot  have  a  fair  and  impartial  trial,  and  for  any  abuse  of 
discretion  there  is  a  speedy  and  adequate  remedy  by  appeal 
to  the  superior  court;   and  there  being  no  want  of  juris- 
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diction,  an  action  will  not  lie  to  annul  and  set  aside  the 
judgment  for  refusal  to  grant  such  change  of  the  place  of 
trial. — Lowrey  y.  Hogue,  600. 

2.  Judgment  Void  in  Part — Imprisonment  for  Non-patmewt  of 
Fine — Annulling  Void  Part  of  Judgment. — A  judgment  im- 
posing a  fine  and  a  fixed  term  of  imprisonment,  and  pro- 
viding also  for  enforcement  of  the  fine  by  further  imprison- 
ment in  case  the  money  be  not  paid,  is  void  as  to  the  latter 
portion;  but  such  defect  does  not  render  the  whole  of  the 
judgment  void,  and  the  portion  providing  for  imprisonment 
for  non-payment  of  the  fine  will  be  stricken  out  in  an  action 
to  annul  the  judgment,  leaving  the  remainder  to  stand,  where 
no  tenable  ground  appears  for  annulling  the  whole  judg- 
ment— Id, 

3.  Homicide — Information — Assistant  District  Attorney — De 
Facto  Officer. — ^An  information  for  murder  signed  and 
filed  by  a  de  ff^to  assistant  district  attorney  appointed  by 
the  board  of  supervisors  instead  of  by  the  district  attorney, 
but  acting  under  the  approval  and  by  the  directions  of  the 
district  attorney,  is  valid,  and  it  is  not  error  to  refuse  to 
strike  it  from  the  files  of  the  oourt  or  to  set  aside  on  the 
ground  that  the  Information  had  not  been  signed,  presented. 
or  filed  by  the  district  attorney. — People  v.  Turner,  432. 

4.  Jurisdiction — Indians. — The  fact  that  the  deceased  and  the 
defendant  were  both  Indians  does  not  deprive  the  superior 
court  of  jurisdiction  over  a  defendant  charged  with  murder 
committed  within  its  jurisdiction. — Id, 

6.  Constitutional  Law — Right  to  Speedy  Trial— Penal  Code- 
Mandatory  Statute. — Section  13  of  article  1  of  the  constitu- 
tion guarantees  a  speedy  and  public  trial  to  every  person  ac- 
cused of  crime,  and  section  1382  of  the  Penal  Code,  providing 
the  time  within  which  the  defendant  must  be  tried  thereafter, 
is  mandatory  and  imperative  in  its  provisions,  and  confers  no 
discretion  upon  the  court — People  v.  Morino,  515. 

6.  Discretion  of  Court— Postponement  of  Trial — Dismissal  of 
Information. — The  court  has  no  discretionary  power  to  pro- 
long the  iihprisonment  of  a  defendant  accused  of  crime,  with- 
out a  trial,  beyond  the  time  provided  by  law,  and  where  a 
prisoner,  against  whom  an  information  was  filed,  entered  a 
plea  of  not  guilty  five  days  after  such  filing,  and  made  no 
application  for  a  postponement,  the  case  should  have  been 
dismissed  for  want  of  prosecution,  on  his  motion  made  more 
than  sixty  days  after  the  filing  of  the  information,  where  the 
defendant  was  not  brought  to  trial  within  such  period,  and 
the  prosecution  showed  no  valid  reason  for  the  delay. — Id. 

7.  Showing  of  Cause  for  Postponement — Presumption. — ^Under 
section  1382  of  the  Penal  Code,  entitling  the  defendant  to 
a  dismissal  in  such  a  case,  "unless  good  cause  to  the  contrary 
is  shown,"  it  is  enough  to  authorize  the  dismissal  for  the  de- 
fendant to  show  that  the  time  fixed  by  the  statute,  after  in- 
formation filed,  had  expired,  and  that  the  case  had  not  been 
postponed  on  his  application,  and  the  court  cannot  presume 
that  there  was  any  good  cause  for  holding  him  for  a  longer 
time  without  a  trial,  but  the  prosecution  must  show  it  affir- 
matively.— Id, 
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8. — Defense  of  Alibi — Scbutint  of  ETvidence — Instructions — 
Construing  Charge  as  a  Whole. — The  defense  of  alibi  in  a 
criminal  cause  is  not  one  requiring  that  the  evidence  in  sup- 
port of  it  should  be  scrutinized,  otherwise  or  differently  from 
that  given  in  support  of  any  other  issue  in  the  cause;  but  an 
instruction  that  the  proof  offered  to  sustain  such  defense  Is 
to  be  subjected  to  a  rigid  scrutiny  is  not  ground  of  reversal, 
if  the  remaining  portions  of  the  charge  are  such  that,  when 
given  as  a  whole,  an  intelligent  jury  could  not  have  been 
misled  by  it. — People  v.  Levine,  39. 

^.  Reasonable  Doubt. — The  question  for  the  Jury  to  determine 
is  as  to  whether  the  theory  of  the  prosecution  against  the  de- 
fense of  alibi  Is  supported  by  the  evidence  beyond  a  reason- 
able doubt — Id. 

10.  Evidence — Experiments — Test  in  Presence  of  Jury — Dis- 
cretion.— The  admission  of  evidence  of  an  experiment  appli- 
cable to  the  facts  in  proof,  in  support  of  the  theory  of  the 
prosecution  as  to  the  guilt  of  defendant,  is  entirely  in  the 
discretion  of  the  court;  and  the  court  is  not  bound  to  sus- 
pend the  trial  to  try  the  experiment  over  again  in  the  pres- 
ence of  the  Jury,  as  the  defendant  may  show  any  difterent 
result  by  proof  of  other  experiments,  if  desired. — Id. 

11.  Pleading — Once  in  Jeopardy — ^Discharge  of  Jury  for  Sick- 
ness OF  Juror. — The  commencement  of  the  trial  of  a  defend- 
ant, and  the  discharge  of  the  Jury,  on  account  of  the  slcKotsis 
of  one  of  the  Jurors,  without  the  consent  of  the  defendant, 
does  not  constitute  Jeopardy  or  acquittal,  of  the  crime  for 
which  he  was  on  trial,  and  evidence  of  such  proceeding  is 
not  admissible  to  support  a  plea  of  once  in  Jeopardy  or  for- 
mal acquittal,  in  a  subsequent  trial  upon  the  same  or  ao- 
other  information  filed  against  the  defendant  for  the  same 
offense. — People  v.  Ross,  383. 

12.  Argument  of  Cause — Remarks  of  District  Attorney. — 
Where  the  district  attorney,  after  arguing  the  case  to  the 
Jury*  claimed  the  right  to  argue  again,  after  the  attorney  for 
the  defendant  declined  to  reply,  which  claim  the  court  de- 
nied, a  statement  by  the  district  attorney  to  the  court,  in  the 
presence  and  hearing  of  the  jury,  that  "the  defense  was  en- 
deavoring to  prevent  the  prosecution  from  arguing  the  truth 
of  this  charge  to  the  Jury,"  is  not  prejudicial. — Id. 

13.  Violation  of  Right  to  Fair  Trial. — An  attempt  on  the  part 
of  any  person,  whether  through  the  medium  of  a  newspaper 
or  otherwise,  to  influence  a  Jury  by  any  improper  means  to 
bring  in  a  verdict  against  a  defendant  in  a  criminal  case,  is 
a  palpable  violation  of  his  right  to  a  fair  and  impartial  trial, 
and  if  it  appears  to  the  court  to  have  had  such  an  effect,  a 
new  trial  should  be  granted. — People  v.  Murray,  350. 

1  \.  Newspaper  Publication — Intimidation  of  Jury — Inquiry  as 
TO  Bffect. — ^Where  it  was  the  clear  intention  of  the  publish- 
ers of  a  newspaper  to  intimidate  the  Jury,  and  by  abusing 
other  Jurors  who  had  returned  verdicts  of  acquittal,  to  in- 
duce them  to  find  the  defendant  guilty,  and  impose  upon  him 
the  extreme  penalty  of  the  law,  the  defendant  has  the  right  to 
have  the  court  determine,  on  his  motion  for  a  new  trial,  the 
question  as  to  wheLher  the  newspaper  article  had  that  effect 
jr  not  upon  the  jury,  and  may  make  the  proof,  with  leave  to 
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the  people  to  show,  if  possible,  that  the  particular  articles 
were  not  read  by  the  jury,  or  if  they  were,  that  the  jury 
were  not  in  any  way  influenced  by  them. — Id. 

15.  MiSDEMEANOB — ^JODOMENT  FOB   PiNB   ONLY — iMPBISONlfENT   FOR 

Nonpayment. — When  the  judgment  for  a  misdemeanor  is  for 
fine  only,  it  may  also  direct  that  the  defendant  be  imprisoned 
until  the  fine  be  satisfied,  specifying  the  extent  of  the  impris* 
onment,  which  must  not  exceed  one  day  for  every  dollar  of 
the  fine. — Ex  parte  Casey,  36. 

16.  Lqcit  of  Imfbisonhent. — Such  imprisonment  for  non-pay- 
ment of  the  fine  is  not  limited  to  the  maximum  of  the  period 
for  which  imprisonment  might  be  imposed  directly  as  a 
means  of  punishment — Id, 

17.  Ayoidino  Imfbibonment  fob  Non-payment  of  Fine. — The  de- 
fendant may  avoid  imprisonment  for  non-payment  of  a  fine, 
or  secure  his  discharge  at  any  time,  by  payment  of  the  fine, 
or  of  the  remainder  thereof,  after  deducting  the  specified 
per  diem  for  the  number  of  days  of  his  imprisonment— Id. 

18.  Limitation  op  Misdemeanor — Mandatory  Statute. — ^A  pros- 
ecution for  a  misdemeanor  is  barred  by  the  provisions  of  the 
Penal  Code,  if  an  information  therefor  is  not  filed  in  the  su- 
perior court  within  one  year  after  its  commission,  provided 
the  defendant  has  not  been  absent  from  the  state;  and  the 
bar  of  the  statute  is  imperative  and  mandatory. — People  v. 
Ayhena,  86. 

l».    CONSTBUGTION    OF    CODE — "INFORMATION"    NOT    EQTTIVALENT    TO 

"Complaint." — The  information  referred  to  in  section  801 
Of  the  Penal  Code,  which  provides  that  an  information  for 
any  misdemeanor  must  be  filed  within  one  year  after  its 
commission,  is  the  paper  which  must  be  filed  by  the  district 
attorney  in  the  superior  court  pursuant  to  section  809  of 
the  same  code,  and  not  the  complaint  made  before  a  court  or 
magistrate  provided  for  in  section  800. — Id. 
2U.  Filing  Complaint  within  One  Year — Continuance  of  £}xam- 
INATION — ^Waiveb  OF  LIMITATION. — The  statuto  being  impert^ 
tlve  that  the  information  must  be  filed  within  a  year  after 
the  commission  of  the  offense,  unless  the  defendant  has  been 
absent  from  the  state,  it  is  immaterial  that  a  complaint  was 
filed  before  a  committing  magistrate  for  the  issuance  of  a 
warrant  of  arrest  within  a  year;  and  the  granting  of  con- 
tinuance of  the  examination,  at  the  reauest  of  defendant, 
until  the  bar  of  the  statute  against  an  information  has  at- 
tached, is  no  waiver  of  the  filing  of  the  information  within 
the  time  limited  by  statute. — Id. 

21.  Pleading  of  Limitation — Demubbeb. — The  defendant  may 
demur  to  an  indictment  or  information,  when  it  appears 
upon  the  face  thereof  that  the  prosecution  is  barred  by  the 
statute  of  limitations. — Id. 

22.  Insanity  of  Defendant — Evidence — Instbuction — Doubt  of 
Sanity  at  Time  of  Tbial. — £^ridence  upon  the  trial  of  a  de- 
fendant as  to  his  sanity  before  and  after  the  commission  of 
the  offense  charged,  including  his  condition  at  the  time  of 
trial,  is  admissible  to  enable  the  jury  to  determine  whether 
the  defendant  was  insane  at  the  time  of  the  commission  of 
the  offense;  and  the  refusal  of  the  court  to  give  ua  instruc- 
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tlon  to  the  Jury  that  the  defendant  must  be  acquitted  if  he 
was  insane  at  the  time  of  trial  indicates  that  the  court  had 
no  doubt  of  the  defendant's  sanity  at  that  time;  and  the 
admission  of  testimony  tending  to  show  that  he  was  then 
insane  does  not  necessarily  indicate  that  the  court  had  a 
doubt  as  to  his  sanity  requiring  the  submission  of  the  ques- 
tion to  the  jury. — People  v.  Lee  Fook,  300. 

23.  Submission  of  Question  of  Insanity  to  Jubt  —  Duty  or 
CouBT. — ^Where  the  court  has  no  doubt  that  the  defendant 
is  sane  at  the  time  of  trial,  and  the  evidence  does  not  show 
that  it  was  its  duty  to  have  entertained  such  doubt,  and 
there  is  no  request  made  by  the  defendant  to  have  the  ques- 
tion of  Insanity  submitted  to  a  jury,  as  required  by  section 
1368  of  the  Penal  Code,  as  a  separate  and  distinct  issue  from 
that  of  defendant's  guilt  or  innocence  of  the  oftense  charged, 
the  court  does  its  whole  duty  In  allowing  evidence  as  to  the 
sanity  of  the  defendant  before  and  after  the  commission  of 
the  oftense,  as  bearing  upon  the  question  of  the  defendant's 
sanity  at  the  time  of  the  commission  of  the  oftense,  though 
the  deputy  sheriff  testified  that  he  believed  him  to  be  insane 
at  the  time  of  trial.     (Patkbson,  J.,  dissenting.) — Id, 

24.  Instbuctions  as  to  Pbesent  Insanity. — It  is  not  proper  to 
instruct  the  jury  that  they  should  acquit  the  defendant  if 
he  is  Insane  at  the  time  of  trial,  and  that  no  plea  of  such 
insanity  is  required,  if  no  Issue  as  to  the  present  insanity 
of  defendant  is  submitted  to  the  jury. — Id. 

25.  Habeas  Corpus — ^Defective  Commitment  —  Kidnaping  —  As- 
sault WITH  Deadly  Weapon. — ^A  warrant  of  commitment  is- 
sued on  the  charges  of  kidnaping  and  assault  with  a  deadly 
weapon  is  defective  in  form  in  failing  to  show  the  name  of 
the  party  assaulted  and  imprisoned;  but  such  defect  will 
not  entitle  the  prisoner  to  be  discharged  on  habeas  corpus. — 
Ex  parte  Keil,  309. 

26.  Amendment  of  Defective  Commitment. — ^Where  a  proper  or- 
der for  holding  the  prisoner  to  answer  is  indorsed  on  the 
depositions  by  the  committing  magistrate,  he  can  at  any 
time  amend  the  warrants  of  commitment  so  as  to  make  them 
fully  and  formally  descriptive  of  the  offenses  proved  by  the 
depositions. — Id, 

27.  Commitment  fob  Wbono  Offense  —  Depositions  Showing 
Otheb  Offenses — Duty  of  District  Attorney — ^Lavtful  De- 
tention OF  Prisoners. — The  fact  that  prisoners  were  com- 
mitted for  kidnaping,  of  which  they  were  not  guilty,  does 
not  entitle  them  to  be  discharged  on  habeas  corpus,  if  the 
depositions  taken  on  the  commitment  show  that  they  were 
guilty  of  false  Imprisonment,  and  that  some,  if  not  all,  of 
them  were  guilty  of  assault  with  deadly  weapons,  it  being 
the  right  and  the  duty  of  the  district  attorney  to  file  in- 
formations against  them  for  the  ofFenses  disclosed  by  the 
depositions,  regardless  of  the  terms  of  the  commitments; 
and  pending  the  filing  of  such  Informations,  their  imprison- 
ment is  lawful,  and  they  cannot  be  discharged  on  habeas 
corpus. — Id. 

28.  KroNAPiNG — Taking  Kidnaped  Person  out  of  State — Island 
Part  of  State — High  Seas. — ^Whether  or  not  any  part  of  the 
channel  of  the  Pacific  Ocean  between  Santa  Catalina  Island, 
which  belongs  to  the  state  of  California,  and  the  mainland 
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Is,  as  between  the  state  and  the  nation,  or  as  between  the 
United  States  and  foreign  nations,  a  part  of  the  high  seas,  a 
mere  design  to  take  a  person  across  such  channel  from  one 
part  of  Los  Angeles  County  to  another  part  of  the  same 
county  cannot  be  held  to  be  a  design  to  take  such  person 
out  of  the  state  within  the  meaning  of  section  207  of  the 
Penal  Code,  which  defines  kidnaping.  (MoFaxlahd,  J.»  and 
Patebson,  J.,  dissenting.) — Id. 

29.  BuBOLABY  —  Possession  of  Stolen  €kx)DS  —  Instruction. — ^A 
charge  to  the  Jury,  upon  the  trial  of  a  defendant  convicted 
of  burglary,  that  "if  the  jury  belieye  certain  property  to 
have  been  stolen,  proof  of  its  possession  is  not,  of  itself 
alone,  sufficient  to  Justify  the  conviction  of  the  defendant, 
but  it  is  a  circumstance  which,  if  not  satisfactorily  explained, 
tends  to  establish  guilt,  and  when  taken  in  connection  with 
other  evidence,  may  be  sufficient  to  satisfy  the  minds  of  the 
JuYors  of  the  guilt  of  the  accused;  but  you  cannot  find  a  per- 
son guilty  upon  proof  of  possession  of  stolen  property  alone, 
without  any  other  evidence  to  explain  its  possession," — is  not 
prejudicially  erroneous,  and  would  carry  to  the  Jury  the  idea 
that  the  possession  of  the  stolen  goods,  unexplained,  would 
of  itself  be  sufficient  to  Justify  a  conviction. — People  t.  Hati' 
non,  374. 

30.  Peaudulent  Winning  of  Monet — Game  of  Bxtnoo — 'Evtdksce 
— ^EiXFEBT — ^Prejudicial  Error — ^New  Trial. — ^Upon  the  trial 
of  a  defendant  accused  of  the  crime  of  fraudulently  winning 
money  by  means  of  the  game  of  bunco,  the  testimony  of  a 
witness,  called  as  an  expert,  describing  the  game  of  bunco 
generally,  and  not  the  game  actually  played  by  the  defend- 
ants, is  incompetent,  and  the  error  in  admitting  it  is  preju- 
dicial to  the  defendant,  and  constitutes  ground  for  a  new 
trial.— PeopZe  v.  Rose,  378. 

8L  Habeas  Corpus — Commitment  xtfon  Re-examxnation — Com- 
plaint.— It  is  not  ground  for  the  discharge  of  a  prisoner 
upon  habeas  corpus  that  he  was  committed  upon  a  re-exam- 
ination by  the  committing  magistrate  without  the  filing  of  a 
new  complaint,  nor  that  he  was  committed  by  the  Judge  of 
the  superior  court  upon  a  second  re-examination,  without  a 
new  complaint  after  the  setting  aside  of  an  information  in 
the  superior  court — Ex  parte  Walpole,  362. 

82.  Errob  not  Revdswablb  Collaterally — Motion — ^Appeal. — ^Er- 
ror in  the  ruling  of  a  committing  magistrate,  which  is  sub- 
ject to  review  in  the  superior  court,  upon  motion  to  set 
aside  an  information  filed  after  the  commitment,  and  then 
upon  appeal,  is  not  ground  for  discharging  a  prisoner  upon 
habeas  corpus, — Id. 

33.  Defective  Commitment— -Murder-— Name  of  DE0BASEi>-<k>M- 
PLAiNT  AND  DEPOSITION. — ^Thc  failure  of  a  commitment  for 
murder  to  give  the  name  of  the  person  alleged  to  have  been 
murdered  is  not  a  defect  which  entitles  the  prisoner  to  a 
discharge,  if  the  order  for  commitment  and  commitment  are 
otherwise  full  and  regular,  and  the  complaint  and  deposi- 
tions showing  the  oftense  are  duly  filed,  though  not  until  a 
subsequent  day.  It  is  the  complaint  and  depositions  which 
furnish  the  information  upon  which  future  action  is  based. 
— 7d. 

34.  Probable  Cause  fob   Commitment — ^Bail. — Where   the   petl- 
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tloner,  upon  a  writ  of  habeas  cofptM,  seeks  to  be  discharged, 
or  admitted  to  bail,  on  the  ground  that  the  commltmeat  was 
without  probable  cause,  and  it  appears,  from  the  evidence 
in  the  transcript  of  testimony  given  upon  the  examination, 
and  filed  with  the  clerk  and  presented  in  the  supreme  court, 
that  there  was  probable  ground  to  believe  the  defendant 
guilty  of  an  offense  punishable  with  death,  the  petitioner 
will  be  remanded. — Id. 

35.  Homicide — Arbest  of  Dboeaskd  bt  Constable — Failube  to 
Disarm  Deceased — ^Knowledge  of  Defendant — Inference  of 
Guilt — Instruction. — Upon  the  trial  of  a  constable  charged 
with  murder,  where  there  was  a  conflict  of  evidence  as  to 
whether  the  defendant  knew  that  the  deceased,  who  had 
been  fighting  and  quarreling,  had  been  disarmed  before  the 
defendant  tried  to  arrest  him.  the  jury  is  entitled  to  con 
sider  the  failure  of  the  constable  to  search  him  when  he  had 
the  right  and  opportunity  to  do  so,  as  bearing  upon  the 
probability  of  his  statement  that  he  had  not  been  informed 
that  the  pistol  of  the  deceased  ^had  been  taken  away;  and 
an  instruction  to  the  jury  as  to  the  right  of  a  person  making 
an  arrest  to  disarm  the  person  arrested  does  not.  in  such 
case,  imply  that  an  inference  of  guilt  must  be  drawn  from 
the  neglect  of  the  constable  to  search  the  deceased. — People 
V.  Adam^,  231. 

36.  Evidence  —  Reasonable  Doubt  —  Matter  of  Defense  —  In- 
struction.— An  instruction  to  the  jury,  that  If  certain  facts 
are  proved  beyond  a  reasonabiO  doubt,  including  the  fact  that 
the  defendant  at  the  time  of  the  homicide  was  constable, 
and  in  the  exorcise  of  his  official  duty,  they  should  find  the 
defendant  guilty,  is  not  erroneous  as  implying  an  Instruction 
to  the  jury  that  such  fact,  as  a  matter  of  defense,  must  be 
proved  beyond  a  reasonable  doubt. — Id. 

37.  Self-defense — Fear  of  Beino  Killed — Instruction. — Where 
the  defendant,  accused  of  miird^^r,  conllDes  his  justification 
to  self-defense,  through  fear  of  being  killed,  the  fact  that 
instructions  laying  down  the  law  of  self-defense  contain  the 
expression  that  the  defendant  "must  have  acted  under  the 
influence  of  such  fears  a  one"  disclose  no  error,  if  the  col- 
location of  the  instructions  is  such  that  the  jury  could  not 
fail  to  apply  the  expression  exclusively  to  the  plea  of  self- 
defense. — Id. 

38.  Justifiable  Homicide — Arrest  for  Felony. — A  homicide  la 
Justiflable  when  necessarily  committed  In  a  lawful  attempt  to 
arrest  a  person  who  has  committed  a  felony. — Id, 

39.  Rights  of  Officer  Making  Arrest — Apparent  Necessity  fob 
Homicide. — An  ofllcer  In  making  an  arrest  has  the  right  to 
use  all  the  force  which,  from  the  surrounding  circumstances, 
seems  to  him,  as  a  reasonable  man,  necessary,  and  has  a 
right  to  arm  himself  and  go  armed;  and  where  the  offense 
charged  is  a  felony,  if  apparently  necessary  to  a  reasonable 
man,  it  is  his  right  to  kill  the  person  whom  he  is  seeking 
to  arrest,  and  it  is  his  duty,  with  or  without  a  warrant,  to 
arrest  a  man  who  has  committed  a  felony. — Id, 

40.  Reasonable  Belief  of  Necessity — Instruction. — The  defend- 
ant's belief  that  deceased  was  armed  would  not  justify  him 
in  acting  upon  such  assumption,  unless  the  circumstances 
were  such  as  reasonably  to  warrant  the  belief;   and  the  re- 
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fusal  of  the  court  to  instruct  the  Jury  that  It  was  immaterial 
whether  deceased  was  armed  or  not,  if  defendant  helieyed 
he  was  armed,  is  not  error. — Id. 

41.  Evidence — Quarrel  of  Deceased  with  Another — Commission 
OF  Felony — Arrest  without  Warrant. — Evidence  as  to  a 
quarrel  and  fight  hetween  the  deceased  and  another  man  is 
admissible  as  bearing  upon  the  question  whether  or  not  de- 
ceased had  committed  a  felony,  and  whether  defendant  had 
a  right  to  arrest  him  without  a  warrant,  and  to  kill  him  if 
necessary  to  effect  his  arrest. — Id, 

42.  Making  tjf  Quarrel  —  Duty  of  Officer  to  Arrest  —  Pbeju* 
DiciAL  Error. — ^Where  it  appears  that  the  deceased  had  com- 
mitted a  felony,  for  which  he  was  arrested  without  a  war- 
rant by  defendant,  evidence  that  the  deceased  and  the  man 
with  whom  he  quarreled  had  made  up  their  quarrel  and  be- 
come reconciled  before  the  defendant  attempted  to  make  the 
arrest  was  Immaterial,  and  its  admission  was  prejudicial,  as 
tending  to  show  that  no  arrest  was  necessary. — Id. 

43.  Commission  of  Felony — ^Refusal  of  Instruction  Wabbanted 
BY  EviDENOB.  —  Where  the  testimony  of  certain  witnesses 
showed  that  the  deceased  had  undoubtedly  committed  a  fel 
ony,  a  refusal  to  instruct  the  Jury  that  if  the  testimony  of 
such  witnesses  was  true,  the  deceased  had  committed  a  fel- 
ony. Is  a  vital  error,  it  appearing  that  the  defense  rested 
upon  a  Justification  of  necessary  killing  in  the  performance 
of  his  duty  to  arrest  the  deceased  for  felony. — Id. 

44. — ^Habeas  Corpus — Trial  of  Imprisoned  Convict — CoNViono> 
fob  Murder.-  A  prisoner  sentenced  to  be  hanged  under  r 
conviction  for  murder  cannot  be  released  on  habea*  corfms 
because  it  appears  that,  while  serving  a  sentence  in  thr 
state  prison  under  conviction  for  a  felony,  he  was  brought 
out  therefrom  before  expiration  of  his  sentence,  to  be  tried 
for  murder,  under  an  order  of  the  superior  court  of  t 
county  other  than  that  from  which  he  was  sentenced,  re- 
gardless of  whether  such  order  was  lawful  or  not,  or  whether 
the  warden  of  the  state  prison  might  have  refused  to  de- 
liver him  up,  his  body  having  been  produced,  and  the  court 
having  Jurisdiction  to  try  him  for  the  offense  charged. — Ex 
parte  Clark,  203. 

4f  Criminal  Law  —  Conducting  Game  of  Tan  —  Opnnoir  Evi- 
dence.— ^TJpon  the  trial  of  a  defendant  indicted  for  playing 
and  conducting  the  game  of  tan  as  owner,  the  testimony  of  a 
police-ofDcer  who  arrested  the  defendant,  but  did  not  see 
him  conduct  or  engage  in  the  game  played,  that  he  supposed 
that  the  defendant  was  the  banker  from  the  position  he  oc- 
cupied at  the  table,  and  that  if  any  one  else  had  been  occupy- 
ing that  place  and  sitting  in  that  chair  he  would  naturally 
suppose  he  was  the  banker,  but  that  if  he  did  not  see  the 
implements  of  the  game  he  would  not  say  that  he  was  the 
banker,  is  evidence  of  the  opinion  of  the  witness  upon  facts 
which  it  was  the  province  of  the  Jury  to  pass  upon,  and  its 
admission  is  an  error  importing  injury  to  the  defendant. — 
People  V.  Ah  Ovm,  580. 

ftt.  Instruction — Aiding  and  Abetting  Game. — Under  an  infor- 
mation making  it  incumbent  on  the  proFPcution  to  prove 
that  the  defendant  played,  carried  on,  opened  or  caused  to 
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be  opened,  and  conducted  as  owner,  a  game  of  tan,  an  In- 
struction to  the  jury  that  they  should  find  the  defendant 
guilty,  if  they  found,  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  did  deal,  play,  carry  on,  or  cause 
a  game  of  tan  to  be  opened  or  conducted,  either  directly  him- 
self, or  aided  and  abetted  some  other  person  in  so  doing,  is 
not  prejudicial  to  defendant,  though  obnoxious  to  nnfavor- 
able  criticism. — Id. 

57.  Larceny — Feijonioub  Intent — Time  of  Taking — Question  of 
Fact  for  Jury  —  Instruction  —  Prejudicial  ETbbob. — An  in- 
struction to  the  jury,  requested  by  the  defendant,  upon  trial 
for  larceny,  that  "if  the  jury  believe  that  the  defendant  had 
no  felonious  intent  to  steal  the  property  at  the  time  he  took 
it,  they  must  acquit,  even  if  they  should  believe  that  he 
subsequently  conceived  the  intent  to  appropriate  It,"  is  cor- 
rect as  an  abstract  proposition  of  law,  and  where  the  evi- 
dence was  such  as  to  render  such  an  instruction  applicable, 
it  should  have  been  given,  and  the  refusal  of  the  court  to 
give  the  latter  part  of  it  was  prejudicial  error,  as  the  ques- 
tion as  to  whether  the  felonious  intent  existed  at  the  time 
the  property  was  taken  was  a  question  which  should  have 
been  left  to  the  jury,  under  the  instruction  asked. — People 
V.  Morino,  515. 

48.  Evidence — Testimony  of  Defendant — ^Reopening  Case — Dis- 
cretion OF  Court. — Upon  a  criminal  trial,  it  is  discretionary 
with  the  court  to  grant  or  refuse  permission  to  the  defend- 
ant to  testify  on  her  own  behalf  where  request  therefor  is 
made  after  the  evidence  had  all  gone  to  the  jury,  and  the 
court  had  proceeded  with  its  charge  to  that  body  as  to  the 
law  governing  the  case;  and  its  action  in  refusing  such  re- 
quest is  not  an  abuse  of  its  discretion. — People  y.  Christen- 
sen,  5G8. 
49.  Grand  Larceny — Instruction — Reasonable  Doubt — Defini- 
tion OF  Offense. — Where  a  defendant  is  accused  of  grand 
larceny,  an  instruction  to  the  jury,  that  "unless  the  prose- 
cution has  proved  beyond  a  reasonable  doubt  that  the  de- 
fendant feloniously  stole  the  money  of  the  complaining  wit- 
ness, it  is  your  duty  to  acquit  the  defendant,"  is  not  errone- 
ous upon  the  ground  that  it  does  not  distinguish  between 
and  define  grand  and  petit  larceny,  if  the  defendant  asked 
for  no  further  definition  of  the  offense,  and  the  proof  showed 
beyond  question  that  if  any  larceny  was  committed  it  was 
grand  larceny. — Id. 

60.  Assuming  I^act  in  Instruction — Possession  of  Money  by 
Prosecitting  Witness. — Such  instruction  is  not  erroneous,  as 
assuming  that  the  prosecuting  witness  had  money  on  the 
occasion  of  the  alleged  theft,  but  correctly  conveys  the  idea 
that  unless  it  is  proved  beyond  a  reasonable  doubt  that  the 
prosecuting  witness  had  money  which  was  stolen  by  the  de- 
fendant as  charged,  they  should  acquit. — Id. 

51.  Failure  to  Define  "Reasonable  Doubt." — The  failure  of  the 
court  in  its  charge  to  define  a  ''reasonable  doubt"  fs  not  error 
where  the  defendant  did  not  ask  for  such  a  definition. — Id. 

^2.  UNPKRspicrous  Instruction  as  to  Evidence  —  Reasonable 
Doubt. — An  instruction  to  the  jury,  that  "it  is  not  a  matter 
of  'the  number  of  witnesses,  but  the  preponderance,  and  you 
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may.  if  you  retain  a  reasonable  doubt,  give  tbe  defendant 
the  benefit  of  it,"  although  not  specially  clear  and  per- 
spicuous, is  not  erroneous,  as  the  jury  must  have  understood 
it  as  importing  that  the  number  of  witnesses  on  either  side 
was  of  no  controlling  force,  but  that  the  preponderance  of 
evidence  must  show  guilt  of  the  defendant  beyond  a  reason- 
able doubt,  else  they  must  acquit. — Id, 

63.  Chaboe  as  to  Matters  of  Fact — Stating  Testimony. — An  in- 
struction to  the  jury,  that  "it  appears  that  these  saloon- 
keepers, who  were  in  the  Louisiana  saloon  at  this  time,  on 
the  way  from  their  ordinary  places  of  business,  according 
to  their  testimony,  that  they  engaged  in  playing  cards,  and 
the  prosecuting  witness  says  that  on  this  occasion  he  was 
robbed  of  his  money,  and  there  is  no  explanation  why  this 
defendant  was  there  except  that  she  was  the  wife  of  the 
witness,  or  was  with  the  other  woman  who  was  there," — does 
not  state  to  the  jury  as  a  matter  of  fact  that  the  Louisiana 
saloon  was  the  place  where  the  alleged  larceny  took  place, 
but  is  a  mere  statement  of  the  evidence,  and  is  not  errone- 
ous.— Id. 

54.  Instbuction  Discrediting  Witnesses  fob  Defense.  —  It  is 
prejudicial  error  for  the  court  so  to  instruct  the  jury  as  to 
convey  to  their  minds  that  the  defendant's  witnesses  were  a 
disreputable  class,  and  to  tend  to  discredit  them,  as  persons 
whose  evidence  might  well  be  disregarded. — Id. 

56.  Assault  with  Intent  to  Commit  Rape — ^EiViDBNcnE  of  Other 
Lewd  Acts. — Upon  the  trial  of  a  person  charged  with  an 
assault  with  intent  to  commit  rape  upon  a  young  girl  under 
fourteen  years  of  age,  evidence  tending  to  show  lewd,  im- 
moral, and  indecent  conduct  of  the  defendant  with  other 
young  girls,  and  tending  to  show  lewd  acts  and  occurrences 
between  the  defendant  and  such  other  girls,  and  endeavors 
to  corrupt  them,  is  Inadmissible,  and  the  admission  of  such 
evidence  is  ground  of  reversal. — People  v.  Stewart,  174. 

56.  Proof  of  Other  Like  Offenses — Criminal  Intent — Excep- 
tion Inapplicable. — The  general  rule  is  well  settled  that  the 
prosecution  cannot  prove  the  commission  by  the  defendant 
of  other  like  oftenses,  for  the  purpose  of  increasing  the  like- 
lihood that  he  committed  the  particular  offense  with  which 
he  was  charged,  though  in  some  exceptional  cases  proof  of 
other  acts  is  allowed  in  order  to  show  the  intent  with  which 
the  act  charged  was  done;  but  this  exception  does  not  apply 
to  the  case  of  an  assault  with  intent  to  commit  rape  upon  a 
female  child  under  the  age  of  fourteen  years. — Id. 

57.  Age  of  Consent — Proof  of  Force  or  Intimidation — Instruc- 
tion.— To  constitute  the  offense  of  an  assault  with  intent  to 
commit  rape,  if  the  acts  charged  were  committed  after  the 
prosecuting  witness  became  of  the  age  of  consent,  some 
force  or  intimidation  must  be  shown,  or  some  want  of  con- 
sent on  her  part;  but  if  they  were  committed  while  she  was 
not  of  such  age,  the  defendant  would  be  guilty,  whether  the 
prosecuting  witness  actually  consented  or  not;  and  if  the 
acts  complained  of  might  have  occurred  in  both  periods,  the 
instructions  should  carefully  distinguish  between  them. — Id. 

58.  Robbery — Evtdenck — Preliminary  Question. — Upon  the  trial 
of  a  defendant  charged  with  robbery,  where  it  appears  that 
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two  men  were  robbed  while  riding  together  In  a  buggy,  it  is 
proper  for  the  prosecution  to  ask  one  of  the  men,  who  had 
stated  in  his  evidence  when  and  where  he  met  the  other,  to 
"state  whether  you  and  he  took  any  Journey  on  that  day," 
as  the  question  Is  merely  preliminary  to  the  further  exam- 
ination.— People  V.  Nelson,  421. 

59.  Robbery  of  Another  Person — ^Res  Gesta. — ^Where  a  defend- 
ant is  charged  with  the  robbery  of  one  man  only,  who  was 
robbed  while  riding  with  another  person,  who  was  also  rob- 
bed, eyidence  of  the  prosecuting  witness,  whom  the  defend- 
ant was  accused  of  robbing,  after  stating  how  he  was  made 
to  give  up  his  watch  and  money,  that  the  robber  turned  his 
attention  then  to  the  person  riding  with  him,  and  pointe^L 
his  gun  at  him,  and  that  the  gun  was  a  pistol,  is  admissible 
as  part  of  the  res  gestw;  and  an  objection  that  the  evidence 
tended  to  show  the  commission  of  another  distinct  offense  is 
properly  overruled,  as  the  robbery  of  both  persons  was  prac- 
tically one  act. — Id, 

60.  Telephoning  Sheriff — Instructions  to  Third  Person — ^Rul- 
ings WITHOUT  Prejudice. — After  such  prosecuting  witness 
had  stated  that  he  procured  a  third  person  to  telephone  to 
the  sheriff  after  the  robbery,  questions  not  answered  as  to 
whether  he  told  him  what  occurred  before  telephoning,  and 
whether  he  told  film  who  to  look  for,  could  not  prejudice 
the  defendant;  and  the  admission  of  evidence  that  he  told 
such  third  person  to  telephone  to  the  sheriff  that  he  was 
robbed,  stating  where,  and  for  him  to  come  out,  is  not  preju- 
dicial.—Jd. 

61.  Hearsay — ^Motion  to  Strike  out. — ^An  objection  to  testimony 
as  hearsay  and  incompetent  cannot  be  taken  for  the  first  time 
by  a  motion  to  strike  it  out. — Id, 

62.  Deposition  at  Preliminary  Examination — Absence  or  Wit- 
ness FROM  State. — ^The  deposition  of  a  witness,  taken  at  the 
preliminary  examination,  in  the  presence  of  the  defendant, 
who  is  shown  by  the  oath  of  the  district  attorney  to  have 
Intended  to  leave  the  state,  and  who  is  absent  from  the 
state  to  the  best  of  the  knowledge  and  belief  of  the  district 
attorney,  and  whose  appearance  could  not,  with  diligence,  be 
produced  at  the  trial,  may  be  read  in  evidence. — Id. 

63.  General  Objection  to  Evidence. — A  general  objection  to  the 
admission  of  evidence  is  insufficient;  but  a  party  objecting 
to  evidence  must  specify  the  ground  of  his  objection,  and  if 
he  does  not,  there  is  no  error  in  overruling  his  objection, 
and  an  exception  taken  to  the  ruling  Is  not  revisable  on  ap- 
peal.— Id, 

64.  Striking  out  Evidence — Preliminary  EJxamtnation. — Testi- 
mony taken  at  the  preliminary  examination  of  the  defendant 
will  not  be  stricken  out  at  the  trial  upon  motion  of  the  de- 
fendant, where  no  grounds  for  the  motion  were  stated,  ana 
no  objection  to  the  testimony  was  taken  at  the  preliminary 
examination,  or  at  the  trial. — Id, 

^5.   Admission  of  Evidence — Error  without  Injury. — Error  In 

admitting  evidence  which  the  record  shows  could  not  have 

been  prejudicial  to  the  defendant  is  not  cause  lor  a  reversal 

of  the  judgment  against  him. — Id. 

:.    Sufficiency  of  Evidence  to  Sustain    Vekuict — Province  o» 


Digitized  by 


Google 


Criminal  Law.  660 


CRIMINAL.  L.AW  (Continued). 

JuBT. — ^Where  there  is  direct  and  positive  testimony  that 
the  offense  charged  was  committed,  and  that  the  defendant 
was  the  party  who  committed  it,  and  there  is  also  circum- 
stantial evidence  tending  strongly  to  the  same  end,  the  ques- 
tion of  the  defendant's  guilt  is  for  the  Jury,  and  a  verdict 
against  him  will  not  be  disturbed  on  the  ground  that  it  was 
not  Justified  by  the  evidence. — Id. 

67.  Modification  of  Instbuotion  —  Cibcumstantial  ITvidbmoi — 
MoBAL  Cebtainty. — It  is  not  error  for  the  court  to  give  an 
instruction,  asked  by  the  defendant,  in  regard  to  circum- 
stantial evidence,  which  stated  that  "the  evidence  must  be 
such  as  to  exclude  the  probability  of  any  other  hypothesis 
being  true,  and  if  the  evidence  does  not  establish  this  to 
absolute  moral  certainty,  then  the  Jury  must  acquit,"  when 
amended  by  the  court  by  striking  out  the  word  "absolute." 
— Jd. 

68.  CoNCUBBENCE  OF  CiBCfUM STANCES. — ^Au  instruction,  asked  by 
defendant,  that,  "in  order  to  convict  the  defendant  of  a  crime 
upon  circumstantial  evidence  alone,  the  circumstances  proved 
must  all  concur  to  show  that  he  committed  the  crime,  and 
must  all  be  Inconsistent  with  any  other  rational  conclusion, 
and  must  exclude,  to  a  moral  certainty,  every  other  hypothe- 
sis but  the  single  one  of  guilt,"  and  amended  by  striking 
out  the  word  "all.'*  and  given  to  the  Jury  as  amended,  states 
the  law  correctly. — Id, 

69.  Alibi — Reasonable  Doubt — ^Modification  of  Inbtbuction. — 
An  instruction,  asked  by  defendant,  which  states*  that  "the 
commission  of  a  crime  Implies  the  presence  of  the  defendant 
at  the  necessaYy  time  and  place,  and  evidence  of  the  absence 
of  defendant  is  always  a  defense,  and  if  a  reasonable  doubt 
Is  created  by  this  evidence,  it  is  the  duty  of  the  jury  to  acquit 
the  defendant,"  and  amended  by  the  court  by  inserting  after 
the  word  "always"  the  words  "admitted  to  establish."  as 
amended,  states  the  law  correctly,  and  is  properly  given. — Id. 

70.  Refus^  of  Inbtbuction — Identity  of  Accused. — ^The  re- 
fusal of  the  court  to  give  an  instruction  to  the  jury,  which 
stated  that  "the  identity  of  the  accused  must  be  established 
to  an  absolute  moral  certainty,  and  every  fact  and  circum- 
stance must  be  established  to  the  same  degree  of  certainty 
as  the  main  fact,  which  these  Independent  circumstances 
taken  together,  tend  to  establish.  If  this  certainty  is  not 
proven,  then  the  Jury  must  acquit  the  defendant," — is  not 
error. — Id. 

71.  New  Trial — ^Newly  Discovebed  Evidence — Distinct  Robbeby. 
— A  refusal  to  grant  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence  is  not  error,  where  no  reason  is  shown  why 
the  evidence  was  not  produced  at  the  trial,  and  the  evidence 
simply  tells  how  another  robbery  was  attempted  by  some  un- 
known person,  near  the  same  p  ace  and  under  similar  clrcum 
stances,  about  twenty  days  after  the  offense  charged  was 
committed. — Id. 

72.  Robbery — Evidence — Alibi — Flight  of  Defendant — Inbtbuc- 
tion AS  to  Corroboration. — When  the  witnesses  for  the  pros- 
ecution, upon  trial  of  a  defendant  charged  with  robbery,  have 
testified  that  the  roUtery  occurrci  after  da'k.  and  that  they 
were  not  personally  acquainted  with  the  defendant,  and  thar 


Digitized  by 


Google 


670  Cbiminal  Law. 


CRIMINAIi  LAW  (Continued.). 

other  persons  were  with  defendant,  and  ran  away  with  him 
in  different  directions,  when  defendant  grabbed  the  money 
and  ran  away,  and  there  is  no  other  evidence  of  the  flight  of 
defendant,  and  where  equally  credible  witnesses  for  the  de- 
fendant have  testified  that  defendant  was  ill  and  in  bed  at 
the  time  of  the  alleged  robbery,  an  instruction  to  the  jury  that 
such  flight  is  a  corroborating  circumstance  which,  with  other 
evidence,  may  be  sufficient  to  justify  a  verdict  against  the 
defendant,  is  ground  for  a  new  trial,  as  being  misleading  and 
liable  to  prejudice  the  case  of  the  defendant  by  leading  the 
jury  to  assume  that  the  witnesses  for  the  prosecution  were 
corroborated  by  other  evidence  of  the  flight — People  v.  Hong 
Tong,  171. 

78.  CoBBOBOBATiON  OF  WITNESS. — ^The  testimony  of  a  witness  is 
said  to  be  corroborated  when  it  is  shown  to  correspond  with 
the  representation  of  some  other  witness,  or  to  comport  with 
some  facts  otherwise  known  or  established. — Id, 

See  JuBT  AiTD  JuBOss;  Public  Officebs,  4-7. 
DAMAGES. 

1.  Action  fob  Sebvices — ^Abstbact  of  Title — Imfbopeb  Countkb- 
CLAiM — ^Remote  Damages — EJvtdence. — In  an  action  to  re- 
cover for  services  in  making  an  abstract  of  title,  a  counter- 
claim for  damages  for  failure  to  make  the  abstract  in 
time,  alleging  that  had  the  abstract  been  made  in  the  time 
agreed  the  defendants  would  have  been  able  to  borrow  money 
on  their  property,  and  would  have  been  able  with  such 
money  to  purchase  other  lands  for  which  they  had  been  ne- 
gotiating, which  latter  land  subsequently  increased  in  value 
in  a  specified  sum  over  and  above  what  they  could  have  pur- 
chased it  for,  which  sum  was  alleged  as  damages,  is  defective 
both  in  form  and  substance,  the  damages  being  too  remote  to 
be  recovered,  and  the  court  may  properly  exclude  all  evidence 
relating  thereto. — Pendleton  v.  Cline,  142. 

2.  Quantum  Mbbuit — Answeb  Alleging  Special  Contbact — Bub- 
den  OF  Pboof. — In  an  action  upon  a  quantum  meruit  for  ser- 
vices rendered,  where  the  answer  denies  only  the  reasonable 
value  of  the  services,  and  alleges  that  the  work  was  done  un- 
der a  special  contract  as  to  time  and  price,  and  for  a  less 
sum  than  is  claimed  by  plaintiff,  the  burden  of  proof  ia  upon 
the  defendant  to  show  by  a  preponderance  of  evidence  that 
the  work  was  done  under  the  express  contract  alleged;  and 
if  the  evidence  is  equally  balanced  on  that  point,  the  plaintiff 
may  recover  what  is  proven  to  be  the  reasonable  value  of  the 
services. — Jd, 

See  Convebsion;  Eminent  Domain. 

DEBTOR  AND  CREDITOR.     See  Assignment  fob  Benefit  os 
Cbeditobs. 

DBE2D. 

1.  Specific  Pebfobmance — Contbact  fob  Deed  in  Escbow — 
Pleading — Genebal  Demukker. — ^Where  a  contract  to  convey 
land  provided  that  a  deed  to  the  land  should  be  placed  in  es- 
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crow  until  the  performance  of  certain  conditions  on  the  part 
of  the  srantee.  and  should  he  thereupon  delivered  to  the 
grantee,  a  complaint  by  an  assignee  of  the  grantee  for  a 
specific  performance  of  the  contract,  which  alleges  that  the 
grantee  fully  performed  the  contract  on  his  part,  and  after 
having  become  entitled  to  a  conveyance  from  the  defendant, 
conveyed  all  his  right,  title,  and  interest  in  the  land  to  the 
plaintiff,  and  that  plaintiff  has  demanded  a  conveyance  from 
the  defendant  of  the  same,  which  defendant  refused  to  make, 
but  which  does  not  allege  a  refusal  by  defendant  to  place  a 
properly  executed  deed  in  escrow  according  to  the  terms  of 
contract,  does  not  state  a  cause  of  action*  and  is  subject  to  a 
general  demurrer. — Lattin  v.  Hazard,  68. 
2.  Pbbsumftion  that  Deed  was  Placed  in  Bscbow — ^Defaitlt  of 
Grantor — ^Aiuegation  of  Demand  and  Refusal. — In  accord- 
ance with  the  presumption  that  private  transactions  have 
been  fair  and  regular,  it  must  be  presumed  that  such  deed 
was  placed  in  escrow  pursuant  to  the  terms  of  the  contract, 
In  the  absence  of  an  allegation  to  the  contrary;  and  it  fol- 
lows that  the  grantor  was  not  in  default  at  the  time  of  the 
demand  upon  him  for  a  deed,  and  properly  refused  to  make 
a  second  conveyance  of  the  land,  the  allegation  of  such  de- 
mand and  refusal  not  being  inconsistent  with  the  presump- 
tion that  the  contract  was  complied  with. — Id, 
See  ComnTNiTT  Pbofertt,  8;  Trust,  (L 

DEFAULT.    See  Girtzorab|»  1. 

DIVORCE. 

1.  Ektremx  Cruelty — ^B^ental  Suffering — "Emat  upon  Bodilt 
Health — Construction  of  Civil  Code. — Section  94  of  the  Civil 
Code  is  not  a  proper  legal  definition  of  extreme  cruelty  as  a 
ground  for  divorce,  as  used  in  section  92  of  the  Civil  Code, 
since  it  entirely  omits  the  essential  attribute  of  wrong  or  In- 
justice. The  probable  object  of  the  legislature.  In  enacting 
that  section,  was  to  afilrm  the  rule  of  previous  decisions,  that 
extreme  cruelty  may  be  infiicted  without  as  well  as  with 
physical  violence;  but  not  to  disturb  the  rule  of  those  de- 
cisions, that  the  final  test  of  the  sulBclency  of  ill-treatment 
acting  on  the  mind,  as  a  cause  of  divorce,  must  be  its  actual 
or  reasonably  apprehended  injurious  effect  upon  the  body  or 
health  of  the  complaining  party.  (McFarland,  J.,  and  Pat- 
BRSON,  J.,  dissenting.) — Waldron  t.  Waldron,  251. 

S.  Definition  of  Extreme  Cruelty. — ^E^xtreme  cruelty,  whether 
effected  by  physical  violence,  or  by  ill-treatment  operating 
primarily  upon  the  mind,  is  limited  to  such  treatment  and 
conduct  as  produce  bodily  harm  or  ill  health,  or  furnish 
reasonable  apprehension  that  further  cohabitation  would  en- 
danger the  life  or  physical  health  of  the  complaining  party. 
(McFarland,  J.,  and  Paterson,  J.,  dlsseDtlng.) — Id. 

S.  Grievous  Mental  Suffering— Insufficient  Finding. — Griev- 
ous mental  suffering  Is  not  the  equivalent  of  extreme  cruelty 
in  a  legal  sense,  nor  is  extreme  cruelty  a  necessary  Inference 
from  the  infliction  of  grievous  mental  suffering,  and  it  fol- 
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lows  that  a  finding  of  grieyous  mental  suffering  is  not  a 
finding  of  extreme  cruelty. — Id. 

4.  Mental  Suffebino  fbom  Epithets  not  AFFsenNO  Health — 
Insufficient  Finding. — A  finding  that  the  defendant,  when 
intoxicated,  unjustly,  and  without  sufficient  provocation, 
called  the  plaintiff  vile  names  in  the  presence  of  others, 
qualified  hy  other  findings  that  the  plaintiff  was  not  uni- 
formly kind  to  the  defendant,  and  that  she  was  not  without 
fault  when  he  called  her  such  names,  and  that  her  health 
was  not  injured  thereby,  does  not  stand  the  final  test  of 
sufficiency,  as  it  does  not  affirmatively  show  any  actual  or 
reasonably  apprehended  injurious  eflfect  of  the  language  used 
upon  the  body  of  the  plaintifl!. — Id. 

5.  Extreme  Cbuelty  —  Insanity  op  Wife — Default — Setting 
Aside  Degree. — Where  it  appears  that  alleged  acts  of  extreme 
cruelty  on  the  part  of  a  wife  toward  her  husband  were  the 
result  of  a  diseased  mind,  culminating  in  her  insanity,  and 
that  she  was  insane  at  the  date  of  service  of  summons  upon 
her,  and  was  judicially  declared  Insane  within  one  month 
after  a  decree  of  divorce  was  granted  to  the  husband,  upon 
her  default,  it  is  the  duty  of  the  court  to  set  aside  the  decree 
upon  motion  of  her  guardian,  and  to  allow  an  answer  to  the 
complaint  to  be  filed,  and  it  is  error  to  refuse  the  motion. — 
Oohn  V.  Cohn,  108. 

EASEMENT. 

Wat  of  Necessity. — ^When  a  conveyance  of  land  Is  made,  and 
the  grantee  has  no  means  of  access  thereto  or  egress  there- 
from, except  over  the  land  of  the  grantor,  a  way  of  necessity 
exists. — Barnard  v.  Lloyd,  131. 

EJECTMENT.  See  Estates  of  Deceased  Persons,  19,  20;  Home- 
stead, 2,  3;  Husband  and  Wife;  Landlord  and  Ten- 
ant, 3;  Public  Lands,  12. 

ELEKDTION.    See  Municipal  Corporations. 

EMINENT  DOMAIN. 

1.  Opening  Public  Highway — Compensation — Cost  of  Fencing 
— Question  for  Jury. — In  proceedings  brought  to  condemn  a 
right  of  way  for  a  public  road,  where  the  owner  of  the  land 
claims  that  the  cost  of  erecting  and  maintaining  a  fence  on 
each  side  of  the  proposed  highway  is  an  essential  item  of 
damage  caused  by  the  opening  of  it,  it  is  for.  the  jury  to  say 
whether  the  land  is  adapted  to  any  purpose  that  would  pay 
for  the  cost  of  fencing;  and  if  they  find  that  it  is  not  so 
adapted,  the  cost  of  fencing  the  road  cannot  be  allowed  as 
an  item  of  compensation  to  the  defendant-— Colusa  Cowity 
V.  Hudson,  633. 

2.  Conclusiveness  of  Verdict  —  Justice  of  Award. — ^That  the 
finding  of  the  jury  as  to  the  amount  of  damages  to  be  awarded 
to  the  defendant,  in  cases  of  eminent  domain,  may  be  un- 
just, will  not  affect  the  conclusiveness  of  the  verdict,  if  it 
can  be  sustained  in  any  aspect  of  the  evidence. — Id. 
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8.    COMPSNSATION  lOB  PBIVATB  RoAD  TaKKXT  FOB  PdBUO  HIGHWAY. 

— In  assessing  the  damages  for  the  property  taken  in  such 
proceedings,  the  owner  of  the  land  is  entitled  to  compensa- 
tion for  the  Yalue  of  a  private  road,  as  an  improyement, 
which  he  had  constructed  and  graded,  and  which  was  pro- 
posed to  be  taken  and  used  as  a  part  of  the  public  highway; 
and  the  defendant  cannot  be  limited  to  the  value  of  the  land, 
as  if  it  were  so  much  grazing-land,  wholly  unimproved,  nor 
can  the  fact  that  defendant  will  have  a  public  way  in  place 
of  his  private  road  be  considered.— Id 

See  Injunction,  S-7. 

BQurrr. 

Bqttitt  JuBiSDionoN  —  Ck)NsiDERiLTioN  OF  CiBCUKSTANCES.— Eq- 
uity is  not  bound  to  the  strict  legal  rights  of  the  parties,  but 
will  take  into  consideration  all  the  circumstances,  in  order 
to  arrive  at  the  Justice  of  the  cBBe.—Walk€rlv  ▼.  Bacon,  137. 
See  FiNDiNQS,  7,  8;  Injunction;  Mistaks;  Tbubt. 

BSGROW.    See  Deed. 

BSTATBS  OF  DBCEASS3)  PJSRSONS. 

1.  Pbbsbntateon  of  Claim — Manaoinq  Pabtnebs  —  Accounting 
AND  Settlement  of  Pabtnebship — ^Tbubt. — ^No  claim  need  be 
presented  against  the  estate  of  a  deceased  managing  partner, 
for  the  allowance  and  approval  of  the  administratrix  and 
probate  court,  before  bringing  an  action  by  the  representa- 
tive of  a  copartner  against  the  administratrix  of  the  de- 
ceased managing  partner  for  an  accounting  and  settlement 
of  the  affairs  of  the  partnership,  and  for  the  delivery  of 
certain  property  claimed  to  have  been  held  in  trust  by  the 
deceased  managing  partner  for  his  copartner,  who  left  the 
partnership  business  in  charge  of  such  managing  partner.— 
Hoach  V.  OaraffCL,  436. 

2S.  Claim  against  Deceased  Tbubteb— Following  Tbust  Fund.— 
If  a  trust  fund  in  the  mutations  of  business  has  become  so 
mingled  with  and  absorbed  into  the  property  belonging  to 
the  trustee  as  to  be  no  longer  capable  of  being  traced  or 
identified,  the  only  remedy  of  the  cestui  que  trust  upon  the 
death  of  the  trustee  is  that  of  a  creditor,  and  if  he  fails  to 
present  his  claim  as  required  by  probate  law,  he  must  fail 
in  his  action;  but  if  the  trust  property  can  still  be  ear- 
marked, traced,  and  identified,  the  cestui  que  trust  may  main- 
tain an  action  against  the  administrator  to  enforce  the  trust, 
without  presenting  any  claim  against  the  estate  of  the  trus- 
tee, since  the  cestui  que  trust  in  such  case  seeks  his  own 
property  only,  and  not  to  enforce  a  claim  against  the  estate 
and  property  of  the  decedent — Id. 

8.  Cbeditob  of  Estate — Disallowed  Claim — ^Fraudulent  Con- 
veyance—  Compellino  Suit  bt  Administbatbix. — ^A  person 
whose  claim  against  an  estate  has  been  disallowed  by  the 
administratrix,  and  for  the  establishment  of  which  as  a  claim 
an  action  is  pending  and  undetermined,  is  not  a  creditor 
LXXXV.  Cal.— 43 
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within  the  meaning  of  section  1590  of  the  Code  of  Civil  Pro- 
cedure, providing  for  the  compelling  of  a  suit  by  an  executor 
or  administrator  of  an  estate  to  set  aside  a  fraudulent  con- 
veyance on  application  of  creditors. — Ohm  v.  Superior  Court, 
546. 
:4.  Cbeditor's  Suit  to  Set  Aside  Coitveyance — Statute  of  liiM- 
ITATI017S. — ^To  entitle  a  creditor  of  an  estate  to  maintain  an 
action  to  set  aside  a  deed  of  the  intestate  as  void  against 
creditors,  he  must  be  a  creditor  whose  claim  has  been  allowed 
by  the  administrator,  or  is  evidenced  by  a  judgment,  and  the 
statute  of  limitations  does  not  bar  an  action  by  the  creditor 
to  set  aside  a  conveyance  by  the  intestate  until  three  years 
after  the  Judgment  establishing  the  creditor's  claim.  If  dis- 
allowed by  the  administrator. — Id. 
6.  Order  Allowing  Creditor  to  Use  Name  of  Administratrix — 
Certiorari  —  Remedy  of  Creditor  —  Enforcement  of  Order 
THAT  Administratrix  shall  Sue — Contempt. — An  order  of 
the  superior  court  directing  one  of  the  alleged  creditors  of 
an  estate  to  commence  and  prosecute  an  action  In  the  name 
of  the  administratrix,  is  without  authority  under  the  statute, 
and  will  be  annulled  on  certiorari  by  the  supreme  court,  as 
Uie  creditor  has  his  remedy  independently  of  the  adminis- 
tratrix; and  the  court  can  compel  the  administratrix  to  bring 
suit  in  a  proper  case  and  enforce  its  order  by  proceedings 
for  contempt. — Id. 

6.  Action  to  Recover  Money  —  Substitution  of  Executrix  — 
Judgment — Appeal — Modification. — Upon  the  substitution  of 
the  executrix  of  the  defendant  as  defendant  in  an  action  to 
recover  money,  which  after  trial  resulted  in  a  judgment  for 
the  plaintiff,  the  judgment  should  be  made  payable  in  due 
course  of  administration,  and  not  otherwise;  but  an  errone- 
ous judgment  against  the  executrix  absolutely  may  be  modi- 
fied upon  appeal  so  as  to  make  it  so  payable. — Preston  v. 
Knapp,  559. 

7.  Presentation  of  Claim — ^Pleading — ^Admission  upon  Trial — 
Appeal — Objection  for  First  Time. — It  is  too  late  to  make 
an  objection  for  the  first  time  on  appeal  that  the  presentation 
of  a  claim  against  an  estate  and  its  rejection  by  the  executrix 
were  not  alleged  In  the  complaint,  after  substitution  of  the 
executrix,  where  it  appears  that  no  such  objection  was  made 
in  the  court  below,  and  that  the  defendant  expressly  admitted 
on  the  trial  that  the  claim  had  been  presented  to  the  execu- 
trix in  due  time,  and  that  she  refused  to  act  upon  it,  and 
made  no  objection  on  the  ground  that  It  was  not  presented 
in  due  form. — Id. 

8.  Defense  in  Abatement— Waiver. — ^The  defense  to  a  claim 
against  an  estate,  that  It  had  not  been  presented  to  and  re- 
jected by  the  executor  or  administrator  before  commence- 
ment of  suit  upon  it,  does  not  go  to  the  merits  of  the  claim, 
but  is  of  the  nature  of  a  defense  in  abatement,  which  is  pre- 
sumed to  be  waived  if  not  expressly  made  in  the  court  of 
original  jurisdiction. — Id. 

9.  Bill  in  Equity  for  Portion  of  Claim  Rejected — Enforce- 
ment OF  Parol  Trust. — Where  it  appears  that  a  decedent 
was  the  sole  devisee  of  an  estate  which  he  received  on  dis- 
tribution, subject  to  a  parol  trust  to  pay  out  of  the  estate  a 
certain  sura  to  the  plaintiff,  and   that  a  claim  against  the 
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estate  of  the  decedent  was  presented  by  the  plaintiff  and 
allowed  in  part  by  the  executors  of  the  estate,  and  approved 
by  the  Judge,  a  bill  in  equity  will  He  against  the  executors 
to  enforce  the  trust  against  the  estate  as  to  the  remainder 
of  the  claim,  it  further  appearing  that  the  claim  to  the  bal- 
ance of  the  demand  was  not  waived,  and  that  the  claim  was 
not  stale  nor  barred  by  the  statute  of  limitations.  (Pateb- 
soN.  J.,  dissenting.) — Walkerly  v.  Bacon,  137. 

10.  Demand  upon  Executors — Allowance  of  Portion  of  Trust 
!PuND. — Such  action  cannot  be  maintained  without  a  demand 
upon  the  executors;  and  the  plaintift  cannot  be  concluded  by 
their  allowance  of  part  of  the  trust  fund  claimed,  if  not  ac- 
cepted in  satisfaction  of  the  demand;  though  the  executors 
might  have  refused  to  allow  any  portion  of  it,  on  the  ground 
that  it  was  to  be  established  in  equity  if  at  all.— Id. 

11.  Effect  of  Allowed  Claim — Estoppel  of  Creditor  to  Sue  for 
Portion  Disallowed. — An  allowed  claim  against  an  estate 
has  the  force  and  eftect  of  a  judgment  payable  in  due  course 
of  administration;  and  It  is  the  duty  of  a  claimant  to  file  an 
allowance  of  part  of  his  claim  in  the  court  within  thirty 
days,  to  be  paid  in  due  course  of  administration;  and  he  is 
not  estopped  by  surh  action  to  sue  either  at  law  or  in  equity 
for  the  portion  disallowed. — Id, 

12.  Order  to  Sell  Real  Estate  of  Decedent  —  Sufficiency  of 
Petition. — It  is  settled  that  a  substantial  compliance  with 
section  1537  of  the  Code  of  Civil  Procedure  is  sufficient  in  a 
petition  for  an  order  to  sell  real  property  belonging  to  the 
estate  of  a  decedent. — Estate  of  Arguello.  151. 

13.  Order  Remedying  Defect  in  Petition. — The  neglect  to  state, 
in  a  petition  for  an  order  directing  the  sale  of  real  property 
belonging  to  the  estate  of  a  decedent,  whether  the  property 
was  separate  or  community  property  is  remedied  by  the  fact 
that  it  is  stated  in  the  order  directing  the  sale  that  the 
property  was  separate  property. — Id. 

14.  Findings  upon  Order  of  Sale. — Whether  findings  are  neces- 
sary upon  probate  orders  of  sale,  quwre, — Id. 

15.  Waiver  of  Findings  —  Presumption  on  Appeal. — ^Assumlne 
that  the  rules  in  reference  to  findings  apply  to  probate  orders 
of  sale,  yet  the  party  alleging  error  in  the  failure  of  the 
court  below  to  make  such  findings  must  affirmatively  show 
by  the  record,  that  the  findings  were  not  waived,  otherwi^r 
the  intendment  in  the  supreme  court,  which  is  always  ir^ 
support  of  the  judgment,  must  be  that  they  were  waived. — Id. 

16.  Joint  Petition  by  Creditor  and  Administrator. — It  is  im- 
material whether  a  creditor  has  the  right  to  petition  for  the 
sale  of  real  property  belonging  to  the  estate  of  a  decedent 
if  the  administrator  joins  in  the  petition. — Id. 

17.  Statute  of  Limitations — Allowed  Claim. — The  statute  of 
limitations  does  not  run  while  the  administration  is  pending 
and  unsettled,  as  to  a  claim  against  the  estate  which  has 
been  allowed,  so  as  to  disqualify  the  creditor  from  petition 
ing  for  an  order  of  sale. — Id. 

18.  Laches  of  Creditor — Excuse  for  Delay — Discretion  of  Pro- 
bate Court. — Laches  will  in  some  cases  defeat  a  creditor's 
petition  for  sale  of  property  of  the  estate,  and  the  probate 
court  has  dis'^retionary  power  to  deny  a  creditor's  petition 
for  the  sale  of  real  property,  when  there  has  been  unreason- 
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ESTATE  OF  DECEASED  PERSONS  (Continued). 

able  delay  without  circumstances  to  excuse  It;  but  where 
the  court  finds  Uiat  the  delay  was  excusable,  its  decision  in 
allowing  the  petition  will  not  be  reversed  unless  it  appears 
that  the  court  below  has  abused  its  discretion. — I^ 

19.  Possession  of  Administbatob — Pbivitt— Rights  of  Heibs — 
Ejectment — Convetanoe  befobb  DisTEiBTrrioN. — ^The  admin- 
istrator's possession  and  title  to  land  is  not  adverse  to  the 
heir,  but  the  administrator  is  in  privity  with  and  represents 
both  heirs  and  creditors;  and  so  far  as  any  but  creditors 
are  concerned,  the  heir  in  whom  the  title  vests,  subject  only 
to  the  right  of  the  administrator  to  dispose  of  the  land  to 
pay  debts,  has  the  right  to  the  title  and  possession,  and  the 
right  to  maintain  an  action  and  recover  possession,  as  against 
any  one  except  the  administrator,  and  may  convey  his  title 
and  right  of  possession  while  the  estate  remains  undis- 
tributed.— 8pott8  V.  HanleVt  155. 

20.  Ejectment  by  Administbatob  —  Estoppel  of  Judgment  — 
Rights  of  Vendees  of  Heib. — A  Judgment  in  ejectment  re- 
covered by  or  against  an  administrator  is  an  estoppel  in 
favor  of  or  against  the  heir  and  those  claiming  under  him; 
and  a  Judgment  recovered  in  such  action  by  the  administra- 
tor inures  to  the  benefit  of  those  to  whom  the  sole  heir  had 
conveyed  prior  to  the  recovery  of  such  Judgment — Id, 

See  Homestead;  Mistake,  1. 

ESTOPPEL.     See  Estates  of  Deceased  Pebsons,  11,  20;  Mobt- 
OAOE,  4j  Tbust,  8. 

EVIDENCE. 

1.  Action  fob  Sebviges — B^MPLOTMBNT  fob  Shabe  of  Pboftts — 
Evidence — ^Expebt  Accountant — Figubes  Fubnished  bt  Pabt- 
NEB  OF  Witness — ^Assent  of  Pabties — ^Waiveb  of  Objection. 
— In  an  action  to  recover  for  services  rendered  as  manager 
of  a  certain  business,  for  which  services  the  plaintiff  was  to 
receive  one  half  the  profits  of  the  business,  evidence  given 
by  an  expert  accountant  employed  by  the  defendant  to  ex- 
amine the  books,  as  to  the  net  profits  of  the  business,  Ib 
admissible  for  the  plaintiff,  where  no  objection  is  made  to 
the  testimony  by  the  defendant,  even  though  It  appears  that 
the  expert  made  no  personal  examination  of  the  books  except 
of  a  few  items,  but  that  his  partner  made  a  detailed  exam- 
ination, and  furnished  the  figures  from  which  the  expert 
made  the  calculations,  the  figures  having  been  t>resented  to 
both  parties  and  assented  to,  the  defendant  objecting  only  to 
the  calculation  as  to  the  amount  of  profits. — Schuriz  v.  Ker- 
how,  277. 

2.  Books  of  Account  not  Exclusive  Evidence — Testimony  as 
TO  Profits — Opinions. — In  such  action,  while  the  books  of 
the  firm  are  admissible  evidence  on  the  issue  of  profits  of 
the  business,  they  do  not  exclude  other  evidence  as  to  what 
the  defendant  or  other  witnesses  knew  about  the  profits;  and 
it  is  error  to  refuse  to  al'ow  the  testimony  of  such  wit- 
nesses, as  to  their  actual  knowledge,  though  any  mere  con- 
clusions or  opinions  of  the  witnesses  should  be  excluded. — Id, 
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EVIDENCE  (Continued). 

3.  Cboss-examination — Imfbaohmsnt  of  Witness — Statements 
Showing  Animus. — ^Wliere  a  witness  testified  favorably  to 
the  defendant  In  his  examination  In  chief,  it  Is  competent 
to  ask,  on  cross-examination,  whether  he  had  not  made  state- 
ments out  of  court  tending  to  show  his  friendly  feeling  to- 
ward the  defendant  and  whether  he  had  not  expressed  an 
intention  to  suppress  facts  within  his  knowledge  that  would 
injure  defendant's  case;  and  such  statements  may  be  proved 
to  Impeach  the  witness,  if  he  denies  making  them. — People 
T.  MurraVf  350. 

4.  iMMATEBiAL  IMPEACHMENT. — ^If  the  testimony  tending  to  im- 
peach a  witness  is  Immaterial,  It  cannot  be  held  to  have  in- 
jured the  party  calling  him.  If  it  does  not  appear  that  the 
testimony  impeached  was  material. — Id, 

5.  NBW    TBIAL — IMFBOPEB    INFLUENCE    UPON    JUBT. — ^EvldenCO    Is 

admissible  in  support  of  a  motion  for  a  new  trial  by  one  who 
has  been  convicted,  to  show  that  the  verdict  rendered  against 
him  is  the  result  of  improper  influences. — Id. 

6.  Secondabt  Evidence — Admission  of  Copt  of  Deed — Oeneeal 
Objection. — The  admission  of  a  copy  of  a  deed,  without  ac- 
counting for  the  original,  can  only  be  objected  to  on  the 
ground  that  the  copy  is  not  the  best  evidence,  and  a  general 
objection  is  insufilclent. — Everadan  v.  Mayhew,  1. 

7.  Vabiancb  in  Pboof — Remedy — Objection  to  Evidencb— Non- 
suit.— If  the  cause  of  action  shown  by  the  evidence  is  some- 
what, but  not  radically,  different  from  that  stated  in  the 
complaint  the  objection  should  be  presented,  either  by  a 
specific  objection  to  evidence,  or  by  a  motion  for  nonsuit 
particularly  indicating  the  precise  ground. — Id. 

8.  RcjEonoN  OF  Evidence — ^Undisputed  Fact— Appeal — ^Ebbob 
NOT  Pbejudicial. — The  refusal  of  the  court  to  hear  evidence, 
where  there  is  no  dispute  as  to  the  fact  sought  to  be  proven, 
is  not  error  for  which  the  judgment  should  be  reversed,  if 
there  was  no  formal  offer  to  prove  the  fact  and  no  question 
asked  and  disallowed  upon  which  an  exception  could  have 
been  reserved. — OuarHianship  of  Eachrich,  98. 

9.  GoNFUCT  OF  Evidence — Instance  of  the  application  of  the  gen 
eral  rule  to  a  finding  as  to  the  right  to  water.-— IfcLear  v. 
Hapgood,  555. 

See  Account;  Appeal,  8-13;  Community  Pbopebtt,  2,  3; 
Cbiminal  Law,  8,  10,  22,  23,  30,  36,  41-43,  45,  47,  48,  52, 
55,  58-66,  71-73;  Damages;  Mistake,  9;  Mobtoaoe,  7,  16, 
18;  Municipal  Cubpobations,  6;  Negligence,  3-5;  Nego- 
tiable Instbuments,  1,  4;  New  Tbial;  Notice,  8,  4; 
Praotige,  5;  Quietino  Title;  Statute  of  Fbauds. 

EXECUTION.    See  Injunction,  1. 

EXECUTORS    AND   ADMINSTRATORS.     See  EbTAin   of   De- 
CEASED  Pebsons;  Tbust,  7-11. 

EXTREME  CRUELTY.     See  Divobgi. 
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FINDINGS. 

1.  FoBBioN  Law— Fact.— A  finding  that  the  law  of  another  state 
"is  the  same  as  the  law  of  this  state"  Is  a  sufficient  finding 
of  the  fact — Tolman  v.  Smith,  280. 

2.  Appeal  —  Failxjbe  to  Find  on  Material  Issue  —  Decision 
AGAINST  Law. — ^The  fact  that  there  is  no  finding  upon  a  ma- 
terial issue  raised  by  the  pleadings  may  he  considered  on 
appeal,  where  one  of  the  grounds  given  in  the  notice  of  mo- 
tion for  new  trial  is,  that  the  decision  is  against  law. — 
Spotts  Y.  Hanley,  155. 

3.  Failure  to  Find  not  Afiticting  Result. — ^The  failure  of  the 
lower  court  to  make  a  finding  as  to  a  matter  which  would 
not  affect  the  result  is  not  sufficient  to  reverse  an  order  re- 
fusing a  new  trial. — Id. 

4.  Appeal — Failure  to  Find  upon  Issue. — The  failure  to  find 
fully  upon  a  material  issue  is  not  a  ground  for  the  reversal 
of  the  Judgment,  if  a  more  complete  finding  upon  the  issue 
would  necessarily  have  been  adverse  to  the  appellant— Gil- 
lesple  V.  Lake,  402. 

5.  Error  in  Admission  of  Evidence — Finding  in  Favor  of  Ap^ 
pellant — Harmless  Error. — ^Where  evidence  offered  was  ob- 
jected to  as  Irrelevant  and  immaterial,  and  the  objections 
were  overruled  and  exceptions  reserved,  and.  after  hearing 
all  the  evidence,  the  court  found  upon  the  issue,  to  which  the 
evidence  erroneously  admitted  was  applicable,  in  favor  of 
the  party  objecting,  and  against  the  party  offering  the  evi- 
dence, the  rulings,  although  erroneous,  were  rendered  harm- 
less and  immaterial  by  the  finding,  and  the  Judgment  will 
not  be  reversed  for  such  error. — Id. 

6.  Burden  of  Proof — Failure  of  Evidence — Findings — Imscatb- 
RiAL  Omission — ^Appeal — Bill  of  Exceptions. — ^The  party  hav- 
ing the  burden  of  proof  and  who  offers  no  evidence,  is  in 
no  way  prejudiced  by  the  failure  of  the  court  to  make  find- 
ings of  fact  since  such  findings,  if  made,  must  be  against 
him;  and  the  fact  that  the  bill  of  exceptions  shows  that  find- 
ings were  not  waived  is  no  ground  for  reversal  upon  appeal 
in  such  case. — Demartin  v.  Demartin,  71. 

7.  Equity — Special  Verdict  of  Jury — ^Adoption  of  Verdict — 
Recitals  in  Findings  and  Judgment. — In  an  equity  case, 
where  it  appears,  from  the  recitals  in  the  findings  of  fact 
and  in  the  Judgment  that  the  court  made  its  findings  of  fact 
and  conclusions  of  law,  upon  special  Issues  of  fact  submitted 
to  a  Jury,  in  accordance  with  the  verdict  of  the  Jury,  it  is 
sufficiently  shown  that  the  court  adopted  the  findings  of  the 
Jury,  and  it  is  not  necessary  that  the  word  "adopt"  be  used 
in  order  to  show  an  adoption  of  their  verdict — Ooldman  v. 
Rogers,  574. 

8.  Appeal — Identification  of  Special  Verdict — ^Judgment  Roll 
— Presumption. — The  special  verdict  of  a  Jury  in  an  equity 
case  is  sufficiently  Identified  to  be  considered  on  appeal  where 
the  clerk  of  the  trial  court  certified  that  the  transcript  on  ap- 
peal was  a  full,  true  and  correct  transcript  of  the  issues  sub- 
mitted and  answers  thereto,  and  ver(?lct  of  the  Jury  thereon. 
Such  verdict  is  part  of  the  Judgment  roll,  and  will  be  pre- 
sumed to  have  been  properly  recordei  and  entered  by  the 
clerk  In  the  minutes  of  the  court,  as  required  by  section  628 
of  the  Code  of  Civil  Procedure. — Id. 

See  Appeal,  6;  Estates  of  Deceased  Persons.  14,  15;  Hus- 
band AND  Wife;   Instructions,  4. 
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FORECLOSURE.    See  Mobtgaoe. 

FRAUD.    See  Insolvenct,  1-3;  Mobtoaob,  7-9;  Rsscissioir. 

GAMBLING.    See  Cbiminai.  Law,  30,  45  46. 

GRANT.    See  Deed. 

GUARDIAN  AND  WARD. 

1.  Account  of  Guasdian — Boabd  of  Wabds. — Items  In  a  guard- 
ian's account  for  payment  of  board  of  his  wards  while  living 
with  their  elder  brother,  many  years  before  the  presentation 
of  the  account,  are  properly  disallowed,  where  it  appears  that 
the  brother  made  no  demand  for  such  payment,  and  did  not 
claim  that  he  was  entitled  to  compensation  for  their  keeping, 
and  there  is  no  evidence  that  any  amount  was  agreed  to  be 
paid  him,  or  as  to  what  their  keeping  was  worth,  or  whether 
it  was  worth  anything  beyond  their  services;  it  further  ap- 
pearing that  the  guardian,  without  demand  or  claim  against 
his  wards,  hunted  up  the  brother  and  proposed  to  settle  for 
the  board,  and  voluntarily  gave  his  note  therefor,  when  cited 
to  account  upon  petition  of  his  wards  ten  years  after  his  ap- 
pointment— Guardianship  of  Eschrich,  98. 

2.  LoNO  Delay  of  Guabdian  to  Account — ^Use  of  Ward's  Monet 
— Compound  Intebest. — ^Where  a  guardian  has  received 
money  due  his  wards,  which  he  has  kept  and  used  for  his 
own  purposes,  and  rendered  no  accounting  for  many  years, 
until  cited  to  appear  and  account  on  the  petition  of  his 
wards,  he  Is  properly  chargeable  with  interest  upon  the 
money  received  compounded  annually. — Id. 

3.  Law  Stbictly  Applied  Against  Guabdl&.n  Failino  to  Ac- 
count.— A  guardian  who  has  collected  money  of  his  wards, 
used  it,  and  does  not  account  for  it  until  forced  to  do  so  by 
the  court  many  years  later,  is  entitled  to  nothing  more  than 
the  strict  letter  of  the  law  allows  him. — Id. 

HABEAS  CORPUS.     See  Cbiional  Law,  25-27,  31,  32  44. 

HOMESTEAD. 

1.     MOBTOAOE    by   HtTSBAND    AND   WiFE    TO    SeCUBB   JoTNT   AND    SeV- 

ebal  Pbomissoby  Note — Foreclosube  against  Wife — Pbesen- 
TATiON  of  Claim  against  Estate  of  Deceased  Husband — 
Pleading. — A  mortgage  on  a  homestead  given  by  a  deceased 
husband  and  his  wife  to  secure  the  payment  of  their  joint  and 
several  promissory  note  (the  homestead  having  been  set 
apart  to  the  wife  out  of  the  estate  of  the  husband)  cannot  be 
foreclosed  unless  the  claim  of  indebtedness  was  presented 
for  allowance  against  the  estate  of  the  deceased  husband; 
and  a  complaint  upon  foreclosure  against  the  wife  alone, 
praying  for  a  personal  judgment  against  her,  which  omits 
to  allege  such  presentation  of  claim,  is  subject  to  a  demur- 
rer on  the  ground  that  it  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  (Beatty,  C.  J.,  dissenting,  holds 
that  while  the  mortgage  cannot  be  foreclosed,  plaintiff  is  en- 
titled to  a  personal  judgment  against  the  wife  for  the  amount 
of  the  note.) — Heam  v.  Kennedy ,  55. 
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HOMESTEAD  (Continued). 

2.  Bjectmbnt — Pleading — Dubatiow  of  Homestead — ^Sepabate 
pBOPEBTr — Title  of  Devisee — A  comnlaint  in  ejectment  by  the 
devisee  of  a  decedent  which  shows  that  the  property  devised 
was  his  separate  property,  and  that  a  homestead  was  selected 
therefrom  by  his  wife  without  his  consent,  and  that  after  his 
death  the  homestead  had  been  set  apart  to  her  as  his  surviv- 
ing widow,  and  that  she  died  before  the  suit  was  brought,  is 
not  subject  to  the  objection  that  it  does  not  show  that  the 
homestead  had  ceased  to  exist  at  the  time  of  bringing  suit.— 
Hutchinson  v.  McNally,  619. 

3.  Presumption  upon  Demubbeb. — It  will  not  be  presumed 
against  the  pleader  upon  demurrer  to  such  complaint  that 
the  court  set  apart  the  homestead  for  a  longer  time  than 
that  allowed  by  law;  nor  can  it  be  presumed  that  it  was  set 
apart  for  the  use  of  a  family,  when  the  complaint  alleges  that 
It  was  set  apart  to  the  widow. — Id, 

4.  Setting  apabt  Homestead  fbom  Sep  abate  Pbopebty — Poweb 
OF  CJouBT. — A  homestead  out  of  the  separate  property  of  a 
decedent  can  only  be  set  apart  to  the  widow  for  a  limited 
time,  and  certainly  not  longer  than  during  her  life. — Id. 

See  INSOLVENCT,  4,  6,  9-11;  BIistakb,  1. 

HUSBAND  AND  WIFE. 

Skpabate  Pbopebty  of  Wife — Ejectment — Cbobb-oomplaint  to 
Quiet  Title — Findings — Suppobt  of  Judgment — Immate- 
BiAL  Issue. — Where  the  wife  of  an  execution  debtor  is  sued 
in  ejectment  as  a  feme  sole,  by  one  claiming  the  land  under 
an  execution  sale  against  her  husband,  and  avers,  in  a  cross- 
complaint  to  quiet  title,  that  the  property  is  her  separate  es- 
tate, and  that  she  paid  for  the  land  with  money  owned  by  her 
in  her  own  exclusive  right,  the  special  verdict  of  a  jury  re- 
turned and  adopted  by  the  court,  finding  that  she  bought  the 
land  with  money  which  was  her  separate  property,  is  suffi- 
cient to  support  a  judgment  in  her  favor  and  renders  an  issue 
as  to  her  marriage  with  the  execution  creditor,  at  the  date  of 
the  purchase,  immaterial,  and  a  finding  upon  it  not  essential; 
and  an  alleged  conflict  between  a  special  finding  of  the  court 
as  to  the  date  of  the  marriage,  and  a  general  finding  that  the 
allegations  of  plalntllTs  answer  to  the  cross-complaint  are 
untrue,  will  be  disregarded. — Goldman  v.  Rogers,  574. 

See  Communitt  Pbopebtt;  Divobcb;  Homestead;  Mistake, 
L 

INDIANS.    See  Cbiminal  Law,  4. 

INFANTS.    See  Guabdlan  and  Wabd. 

INJUNCTION. 

1.  Restbaining  B3XECUTI0N  Sale — ^Violation  of  Aobebment — 
— Remedy  by  Motion — ^Laches. — ^An  action  will  not  lie  to  en- 
join the  selling  of  property  levied  upon  under  execution  and 
to  compel  the  carrying  out  of  a  verbal  agreement  to  stay  exe- 
cution for  a  year  in  consideration  of  a  confession  of  judgment. 
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INJUNCTION  (Continued.) 

where  It  appears  that  the  plaintiffs  were  guilty  of  laches  in 
not  taking  advantage  of  their  adequate  and  speedy  legal 
remedy  by  a  motion  to  set  aside  the  execution  that  had  been 
levied,  and  to  stay  all  other  process  until  the  expiration  of 
the  year  agreed  upon. — MauJton  v.  Knapp,  386. 

2.  Bquitt — ^RxMXDT  AT  Ii^w. — ^WQiero  there  is  an  adequate  and 
speedy  remedy  at  law,  the  injured  party  is  not  entitled  to  the 
assistance  of  a  court  of  equity. — Id, 

8.  Tbxspass — IBBEPASABLX  Injubt. — If  the  defendants  are  doing* 
and  threaten  to  continue,  acts  which  will  destroy  the  plain- 
tiff's growing  crops,  and  will  render  valueless  ten  acres  of 
valuable  land,  there  is  a  case  of  irreparable  injury,  and  an 
injunction  should  issue. — Schneider  v.  Brown,  206. 

4.  Parties— Injubt  to  the  iNHEBiTAiroB — ^Tenant— Contbaot 
TO  Fabm  on  Shabes. — ^An  injury  like  the  above  is  an  injury 
to  the  inheritance,  and  the  owner  may  maintain  the  action 
although  a  tenant  is  in  possession.  The  same  result  follows 
where  the  contract  Is  to  farm  the  land  on  shares. — Id. 

6.  Ebbotion  of  Viaduct  and  Bbidge— Takino  Pbopebtt  with- 
out Compensation — ^Pabtial  Completion  or  Stbuctube— Rb- 
BPONSiBnjTT  OF  DEFENDANT. — The  trial  court  does  not  abuse 
its  discretion  in  denying  an  application  for  a  preliminary 
injunction  to  restrain  a  city  and  bridge  company  from  invad- 
ing plaintifTs  rights  by  erecting  a  bridge  and  viaduct  across 
a  river  within  the  city  limits,  where  it  appears  that  the  ma- 
terial allegations  of  the  complaint  are  denied,  and  the  affida- 
vits are  conflicting  as  to  the  size,  height,  and  effect  of  the 
structure;  that  the  plaintiff  had  stood  by  until  the  greater 
IMurt  of  the  work  had  been  completed  and  was  endeavoring 
only  to  secure  the  amount  of  damage  occasioned  to  her  prop- 
erty before  the  work  was  completed,  disclaiming  any  inten- 
tion of  perpetually  enjoining  the  defendant  from  constructing 
the  bridge,  and  there  was  no  claim  that  the  defendant  was 
unable  to  respond  in  damages. — Bigelow  v.  Oity  of  Lob  An- 
get€$,  614. 

6.  RiSTBAiNiNe  PuBUo  WoBK — ^Remedt  AT  IiAW. — ^That  the 
work  sought  to  be  enjoined  is  of  a  public  nature,  affecting 
the  public  convenience,  and  that  there  is  no  doubt  of  the 
ability  of  the  defendant  to  respond  in  damages,  are  import- 
ant matters  to  be  considered  in  determining  the  right  to  an 
injunction. — Id. 

7.  Takino  Land  fob  Publio  Use— Right  to  Bnfobob  Compensa- 
tion.— If  compensation  has  not  been  had  in  condemning  the 
land  taken  for  public  use  under  the  statute  for  such  condem- 
nation, it  can  be  recovered  in  an  action;  and  such  right  of  re- 
covery will  defeat  an  injunction  against  the  continuance  of 
a  public  improvement  which  has  been  partially  completed. — 
Id. 

See  AsvmAL,  6;  Taxation,  6;  Tbust,  IS. 

INSANITY.     See  Ckminal  Law,  22-24;   Divobgb,  6;   Plkadino, 
11,12. 
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INSOLVENCY. 

1.  Right  to  Dischaboe — Fai.sb  Affidavit  to  Sohedulk — Unin- 
tentional Mistake — Constbuotion  of  Insolvent  Act. — The 
provision  of  section  49  of  the  Insolvent  Act  prohibiting  a  dis- 
charge if  the  insolvent  debtor  "shall  have  stoom  falsely  In 
his  affidavit  annexed  to  his  petition,  schedule,  or  inventory," 
does  not  apply  to  an  unintentional  and  innocent  mistake  in 
the  affidavit  The  words  "sworn  falsely"  necessarily  import 
a  willful  act  done  with  a  fraudulent  intent,  and  from  which 
the  element  of  fraud  cannot  be  eliminated. — Demartin  v.  De- 
martin,  76. 

2.  Opposition  to  Dischaboe — Finding  of  Mistake  without 
F^AUT) — Appeal. — ^When  the  superior  court  finds  that  omissions 
complained  of  upon  an  opposition  to  the  discharge  of  the  In- 
solvent were  mere  mistakes,  made  without  any  fraudulent 
intent  or  purpose,  and  it  is  not  claimed  by  the  creditors 
that  the  findings  were  not  justified  by  the  evidence,  it  must 
be  conclusively  assumed  upon  appeal  that  such  findings  are 
true. — Id. 

3.  XJndebstating  Debts  and  Cbedits — Imkatebial  Mistake — 
TuBNiNG  oveb  Omitted  Cbedit. — The  fact  that  a  debtor.  In 
proceedings  in  insolvency,  by  mistake  and  inadvertence,  un- 
derstated his  indebtedness  to  one  of  his  creditors  in  his 
schedule  of  liabilities,  and  omitted  from  the  inventory  of 
his  assets  a  small  sum  due  to  him,  will  not  prevent  his  dis- 
charge, and  is  Immaterial,  where  it  appears  that  the  full 
amount  of  the  true  indebtedness  was  paid  to  the  creditor, 
and  the  debt  due  to  the  insolvent  was  promptly  turned  over 
to  the  assignee  when  received  by  the  insolvent. — Id. 

4.  Insufficient  Ground  of  Opposition  to  Dischaboe — Appeal 
FROM  Order  Setiing  Apart  Homestead — Pleading — Demurrer. 
— An  opposition  of  creditors  to  a  discharge  in  insolvency 
setting  up  the  pendency  of  an  appeal  from  an  order  setting 
apart  a  homestead  to  the  insolvent,  which  is  claimed  to  be 
excessive  in  value,  discloses  no  ground  of  opposition  enumer- 
ated in  the  statute,  and  is  subject  to  a  general  demurrer. — Id. 

6.  Right  of  Insolvent — Effect  of  Discharge — Rights  of  Cred- 
itors— Excessive  Value  of  Homestead. — The  right  of  the  in- 
solvent to  a  discharge  accrues  at  the  expiration  of  three 
months  from  the  adjudication  in  insolvency,  and  the  dis- 
charge in  no  way  jeopardizes  the  rights  of  creditors  to  ap- 
propriate the  excess  in  value  of  the  homestead,  if  there  be 
an  excess,  since,  if  the  appeal  is  sustained,  and  the  order 
reversed,  the  matter  goes  back  for  further  adjudication. — Id. 

6.  Discharge  in  Insolvency — Hiring  fob  Fixed  Term — Future 
Liability. — A  discharge  in  insolvency  is  a  bar  to  an  action 
against  the  insolvent  for  the  recovery  of  money  which  be- 
came due,  after  the  discharge,  under  a  previous  contract  of 
hiring  for  a  fixed  term  of  five  years,  as  the  contract  creates 
a  "liability"  within  the  meaning  of  the  Insolvent  Act,  pro- 
viding "that  the  discharge  shall  release  the  debtor  from  all 
claims,  debts,  liabilities,  and  demands  set  forth  in  his  sched- 
ule, or  which  were  or  might  have  been  proved  against  his 
estate."  (Sh^rpstein,  J.,  and  Tiioenton,  J,,  dissenting.)  — 
Mooney  v.  Detrick,  549. 

7.  New  Debt — Benefits  of  Contbact, — There  can  be  no  new 
debt  under  such  contract  of  employment  upon  which  the  in- 
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INSOLVENCY  (Continued). 

solvent  might  be  charged,  when  the  whole  benefit  of  the 
contract  npon  the  part  of  the  insolvent  passed  to  his  as- 
signee, and  no  services  are  rendered  thereunder  to  the  in- 
solvent after  his  discharge;  though  the  discharge  will  not 
bar  a  recovery  where  the  insolvent  and  not  his  creditor  de- 
rives the  benefit  of  a  contract  subsequent  to  the  bankruptcy. 
— W. 

8.  Pboof  of  Debts  wot  Matubbd — Contingent  Liabilities. — Un- 
der the  provisions  of  the  Insolvent  Act,  debts  payable  at  a 
future  time  may  be  proved  against  the  estate  of  the  insolvent 
debtor;  and  the  value  of  contingent  debts  and  liabilities  may 
be  ascertained  and  liquidated  upon  application  to  the  court; 
and  all  debts  and  liabilities  which  might  be  proved  are 
barred  by  the  discharge. — Id. 

9.  Sbttino  Apabt  Homestead  —  Opposition  of  Cbeditobs  —  Ad- 
mission OF  Pleadings — EIvidence. — ^Upon  an  application  by  an 
Insolvent  debtor  for  the  setting  apart  of  a  homestead  for  his 
use  and  benefit,  where  the  only  opposition  of  creditors  is  on 
the  ground  of  excess  in  value,  and  there  is  no  denial  of  his 
averment  that  he  had  filed  a  properly  executed  declaration, 
and  was  residing  with  his  family  on  the  premises  at  the 
time  of  doing  so,  it  Is  not  necessary  for  the  insolvent  to 
Introduce  in  evidence  the  declaration  of  homestead  or  any 
proof  of  residence. — Demartin  v.  Demartin,  71. 

10.  Dtttt  of  Coubt  to  Set  Apabt  Homestead — ^Discretion — Con- 
struction OF  Code. — ^The  Insolvent  Act  (section  60)  makes 
it  the  duty  of  the  court  to  set  apart  a  homestead  for  the  use 
and  benefit  of  the  insolvent,  in  the  manner  provided  In  sec- 
tion 1465  of  the  code.  The  word  "may,"  used  in  that  section, 
is  to  be  construed  as  "shall,"  and  the  court  has  no  discretion 
to  refuse  the  application  of  the  insolvent,  if  properly  made, 
upon  a  sufficient  showing. — Id. 

11.  Burden  of  Proof  as  to  Value  of  Homestead  —  Excess  in 
Value. — Where  the  petition  of  the  insolvent  is  sufficient  in 
other  respects,  and  alleges  that  the  homestead  claimed  did 
not  exceed  in  value  the  sum  of  five  thousand  dollars,  and 
the  opposition  of  creditors  alleged  such  excess  to  exist,  the 
burden  of  proof  is  upon  the  objecting  creditors  to  show  that 
the  value  of  the  premises  asked  to  be  set  apart  as  a  home- 
stead for  the  use  of  the  Insolvent  exceeded  the  limit  of 
exemption,  and  in  the  absence  of  such  proof,  the  court  is 
Justified  in  setting  apart  the  homestead. — Id. 

See  Landix)rd  and  Tenant,  1;  Rescission,  13. 

INSTRUCTIONS. 

1.  Instructions  Already  Given. — It  is  not  error  to  refuse  cor- 
rect instructions  which  have  been  already  given  in  substance 
in  other  instructions. — People  v.  Adams,  231. 

2.  Amuouitt  —  Grammatical  Errors  —  Construction. — An  in- 
struction, which,  if  standing  alone,  appears  ambiguous  be- 
cause of  grammatical  errors,  must  be  considered  in  the  light 
of  common  understanding,  rather  than  the  strict  rules  of 
grammar,  and  also  In  connection  with  its  context;  and  If  the 
remainder  of  the  charge  upon  the  same  subject  is  clear  and 
correct,  and  free  from  ambiguity,  and  If  the  objectionable 
sentence,    when    properly   corrected    by   grammatical    rules. 
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INSTRUCTIONS  (Continued). 

would  be  a  correct  exposition  of  the  Taw  it  will  be  presumed 
that  the  Jury  so  understood  It,  and  were  not  misled  thereby. 
— People  V.  Alaemi,  434. 

3.  Appeal  —  Pbesumptioit  against  S^bbob. — ^Brror  must  be  af- 
nrmatively  shown  by  the  appellant;  and  where  It  does  not 
appear  In  the  record  on  appeal  that  instructions  given  to 
the  Jury  may  not  have  Included  the  propositions  contained 
in  those  refused,  the  presumption  is,  that  the  instructions 
given  correctly  and  fully  charged  the  Jury  as  to  the  law  of 
the  caae.— Hewlett  v.  Pilcher,  542. 

4.  iNSTBUCnONB  IN  ElQUITT  CaSE — REVIEW  ON  APPEAI^ — ^FlNDINOS. 

— ^Where  special  issues  are  submitted  to  the  Jury  in  an  equity 
case,  and  the  court  adopts  the  findings  of  the  Jury  and  finds 
on  all  of  the  issues,  error  in  giving  or  refusing  instructions 
is  immaterial,  as  the  correctness  of  the  findings  may  be 
tested  by  the  evidence  and  if  erroneous  conclusions  are 
drawn  from  them,  the  question  may  be  presented  on  appeal. 
—Id. 

5.  PBAonoB — ^Veediot— Equitt  Case. — ^The  verdict  of  a  Jury  in 
an  equity  case  is  merely  advisory,  and  error  in  the  instruc- 
tions is  immaterial. — Schneider  v.  Brovon,  205. 

See  AcGOUNT,  3;  Cbiminal  Law,  8,  22-24,  29,  35-87,  40,  48, 
46,  47,  49-53.  67-71,  72. 

INTEREST.    See  Ouabdian  and  Wabd,  2. 

INTERVESNTION.    See  Mistake,  3-12;  Pleading,  4. 

JUDGMIENT.  See  Appeal,  6,  7;  Cebtiobabi,  1;  Cbiminal  Law,  8; 
Husband  and  Wife;  Landlobd  and  Tenant,  3;  Mistake, 
11;  MoBTOAQE,  7,  19;  Pbaotioe,  1-3. 

JURISDICTION.  See  Cebtiobabi;  Cbiminal  Law,  4;  Plagi  or 
Tbial;  Pbohibition;  Reoeiveb;  Rescission. 

JURY  AND  JURORS. 

1.  DiSGHABOE  OF  JUBOBS — ^VeBDIOT  WILLFUIXT  AGAINST  EVIDENCE. 

— ^Where  a  verdict  rendered  by  a  Jury  in  a  criminal  case  is 
such  as  to  convince  the  trial  court  that  the  Jury  had  pur- 
posely and  willfully  disregarded  the  evidence  and  returned 
a  verdict  in  violation  of  their  sworn  duty,  it  is  the  duty  of 
the  Judge  to  discharge  the  Jurors  rendering  such  verdict 
from  further  service  or  attendance  in  other  criminal  cases; 
and  in  the  absence  of  any  showing  to  the  contrary,  it  must 
be  presumed,  in  favor  of  the  action  of  the  court,  that  the 
case  was  such  as  to  Justify  the  discharge  of  Jurors  upon 
that  ground. — People  v.  Murray,  350. 

2.  DlSCHARQE    OF    TEMPOBABT    JtTBY — SUFFICIENCY    OF    REASON. — 

The  trial  court  has  the  right  to  discharge  a  Jury,  or  any  of 
them,  not  selected  to  try  a  pending  case,  nor  selected  to  serve 
for  any  fixed  term,  at  any  time,  without  giving  any  reason 
for  such  discharge,  and  without  the  existence  of  a  reason; 
and  in  such  case  the  fact  that  a  reason  was  assigned,  which 
in  some  cases  might  be  insufficient,  is  immaterial. — Id, 
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JURY  AND  JURORS   (Continued). 

3.  DiSCHABOK  OF  PaNBL  WITHOUT  PbEJUDIOB— RIGHTS  OF  DEFEND- 
ANT— Summoning  New  Panel. — Where  the  discharged  Jury 
was  not  selected  for  the  trial  of  the  defendant's  case,  the 
defendant  had  no  vested  right  to  a  trial  by  such  Jury,  and 
where  the  Jury  by  which  the  defendant  was  tried  was  ordered 
to  be  summoned  in  precisely  the  same  way  that  the  dis- 
charged Jury  had  been  selected  and  summoned,  and  it  is 
not  shown  or  claimed  that  the  Jurors  thus  selected  were  less 
favorable  to  the  defendant  than  the  discharged  Jurors  would 
have  been,  no  injury  could  result  to  the  defendant  by  reason 
of  such  discharge,  m  all  of  his  rights  of  challenge  to  the 
new  Jurors  were  preserved. — Id. 

JUSTICE'S  COURT.    See  Cuminal  Law.  1. 

KIDNAPING.     See  Cuminal  Law.  26-28. 

LACHErS.    See  BSbtateb  of  Deceased  Pebsons,  18;  In  junction.  1 ; 
Tbu8t»  S. 

LANDLORD  AND  TENANT. 

1.  Abandonment  and  Repudiation  or  Lease — Claim  fob  Dam- 
ages AGAINST  Estate  of  Insolvent  Lessee. — ^The  fact  that  a 
lessee  has  abandoned  the  leased  premises  and  repudiated 
the  lease  without  lawful  excuse,  and  without  the  consent 
of  the  lessor,  prior  to  an  adjudication  of  insolvency  of  the 
lessee,  does  not  render  a  claim  for  unliquidated  damages  for 
repudiation  of  the  lease,  beyond  the  rent  of  the  premises  up 
to  the  time  of  tiie  insolvency,  provable  as  a  debt  against  the 
estate  of  the  insolvent — Estate  of  Bell,  119. 

2.  Bitegt  of  Abandonment — ^Lease  not  Dischabged— Relethno 
or  Pbbmibes. — The  abandonment  of  leased  premises  and  a 
declaration  of  intention  by  the  lessee  not  to  pay  any  more 
rent,  without  lawful  cause,  and  without  the  consent,  express 
or  implied,  of  the  lessor  does  not  change  the  relation  of 
lessor  and  lessee  nor  discharge  the  lessee  from  the  obligation 
of  his  covenant  to  pay  rent,  nor  add  anything  to  the  ordi- 
nary remedies  for  breach  of  the  covenants  of  the  lease,  al- 
though the  lessor  may  relet  the  premises  for  the  benefit  of 
the  original  tenant — Id, 

'i.  Judgment  in  Ejectment  against  Tenant — ^Estoppel — Evi- 
dence OF  Possession — Fbaud  and  Collusion. — ^A  Judgment  in 
ejectment  in  favor  of  one  claiming  title  to  land,  against  one 
in  possession  of  the  land  as  tenant  of  an  adverse  claimant, 
who  was  not  a  party  to  the  suit,  though  not  an  estoppel  as 
to  the  title,  is  admissible  in  evidence  in  an  action  of  eject- 
ment brought  by  the  adverse  claimant  against  the  success- 
ful party  in  the  first  action,  when  taken  with  other  evidence, 
to  show  where  the  actual  possession  of  the  property  was, 
and  when  it  ceased  to  be  peaceable,  and  that  the  only  pos- 
session had  by  the  adverse  claimant  was  by  a  tenant  who 
originally  held  under  the  plaintiff  in  the  first  action,  and 
who  had  no  possession  adverse  to  him,  but  one  founded  in 
fraud  and  collusion.— fifpotta  v.  Banley,  155. 
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LANDLORD  AND  TENANT  (Continued). 

4.  Disturbance  of  Adverse  Possession — Suit  aoainst  Tenant 
— Parties — Privity  of  Landlori>^Statutb  of  Limitations — 
Relation  of  Possession  Recovered. — The  adverse  possession 
of  a  landlord  by  his  tenant  is  disturbed  when  the  tenant  is 
sued,  though  the  landlord  is  not  made  a  party  to  the  suit, 
and  there  is  such  a  privity  between  them  that  the  suit 
against  the  tenant  stops  the  running  of  the  statute  of  limi- 
tations in  favor  of  the  landlord,  and  the  Judgment  of  posses- 
sion against  the  tenant  aftects  the  landlord  as  well  as  the 
tenant,  and  the  possession  recovered  by  the  plaintiff  dates 
by  relation  back  to  the  commencement  of  the  action. — Id. 

See  Injunction,  4 
LANDS.    See  Public  Lands;  Swamp  and  Overflowed  Lands. 
LARCENY.    See  Criminal  Law,  47,  49. 
LEASE.    See  Notice. 
LICENSR    See  Municipal  Corporations. 
LIEINS.    See  Mechanics'  Liens;  Mortoaob. 
LIMITATIONS.    See  Statute  op  Limitations. 
LUGGAGE.    See  Common  Carriers. 
MEASURE  OF  DAMAGES.    See  Damages. 

MECHANICS'  LIENS. 

1.  Cessation  of  Work  upon  Unfinished  Building  —  Time  of 
Filing  Claim — Construction  of  Code. — ^Under  the  amend- 
ment of  1887  to  section  1187  of  the  Code  of  Civil  Procedure, 
providing  that  cessation  from  labor  for  thirty  days  upon  an 
unflnished  contract  for  any  building,  etc.,  shall  be  deemed 
equivalent  to  a  completion  thereof,  for  all  purposes,  when- 
ever there  has  been  a  cessation  from  labor  for  thirty  days 
upon  any  unfinished  building,  the  time  within  which  a  ma- 
terial-man or  laborer  must  file  his  claim  of  lien  begins  to 
run  at  once,  and  unless  the  claim  is  filed  within  thirty  days 
thereafter.  It  Is  too  late,  although  it  be  filed  within  thirty 
days  from  the  actual  completion  of  the  building.  (Works, 
J.,  and  Thornton,  J.,  dissenting.) — Kerckhoff-Ouzner  Mill 
and  Lumber  Company  v.  Olmstead,  80. 

2.  Materials  Furnished  before  Amendment  —  Retroactive 
Statute  —  Constitutional  Law — Vested  Rights — Shorten- 
ing Time  for  Remedy. — The  fact  that  some  of  the  materials 
were  furnished  before  the  passage  of  that  amendment  does 
net  render  the  amendment  inapplicable.  A  statute  which 
shortens  the  time  within  which  to  file  a  mechanic's  lien 
applies  to  pending  cases  of  uncompleted  buildings,  and  is 
not   retroactive   when   so   applied,   nor   does   it  impair   any 
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MECHANICS'  LIENS  (Continued). 

nested  right,  provided  an  adequate  and  available  remedy  be 
left  to  enforce  the  Hen  within  a  reasonably  sufficient  time. 
—Id. 

MEXICAN  GRANT.    See  Pubuo  L.un)s;  TfcusT,  11. 

MISTAKE. 

1.  Husband  and  Wife  —  Community  Pbopebty  —  Homestead — 
MoRTOAGE — Estate  of  Decedent — Failure  to  Present  Claim 
— New  Mortoaoe  by  Widow — Consideration. — ^Where  a  hus- 
band and  wife,  to  secure  certain  notes  made  by  the  husband, 
mortgaged  a  homestead  declared  upon  community  property, 
and  after  the  husband's  death  the  holders  of  the  notes  and 
mortgage  failed  to  present  them  as  claims  against  his  estate 
within  the  time  prescribed  by  law,  such  failure  operated  as  a 
bar  to  the  foreclosure  of  the  mortgage,  and  released  the 
homestead  property;  and  if  the  widow,  in  ignorance  and 
mistake  as  to  the  law  upon  such  a  matter,  executed  another 
mortgage  upon  the  homestead,  securing  the  payment  of  other 
notes  the  amounts  of  which  were  made  up  of  the  original 
debt  of  the  husband,  and  of  a  small  sum  borrowed  by  the 
wife  from  the  mortgagee  prior  to  the  time  she  gave  the 
second  mortgage  and  notes,  the  second  mortgage,  so  far  as 
it  covered  the  amount  included  in  the  former  mortgage  on 
the  homestead  is  without  consideration,  the  widow  being  un- 
der no  personal  obligation,  either  legal  or  moral,  to  pay  the 
debt  of  her  deceased  husband. — (Paterson,  J.,  dissenting.) 
— Rosenberg  v.  Ford,  610. 

2.  Foreclosure  of  Mortqagb — ^Mutual  Mistake  of  Law — Fail- 
ure TO  Find  upon  Material  Issue. — Upon  foreclosure  of  such 
second  mortgage,  if  the  answer  alleges  facts  showing  that 
both  parties  were  under  a  mutual  misapprehension  as  to  the 
law  when  the  notes  and  mortgage  were  executed,  the  issue 
thus  raised  is  material,  and  a  failure  to  find  upon  it  is 
ground  of  reversal. — Id. 

8.  Reformation  of  Trust  Agreement — Contract  between  Bene- 
ficiaries— Intervention  in  Creditors'  Suit — Demurrer  to 
Complaint  of  Intervenob. — In  a  suit  in  equity  by  a  Judgment 
creditor  of  a  beneficiary,  brought  against  such  beneficiary 
and  his  trustee  to  reach  an  undivided  interest  of  the  bene- 
ficiary in  certain  lands  held  by  the  trustee  under  a  declara- 
tion of  trust,  a  complaint  in  Intervention  by  another  bene- 
ficiary, which  shows  that,  prior  to  the  conveyance  to  the 
trustee  and  to  the  declaration  of  trust,  a  copy  of  which  is 
attached  to  the  complaint,  the  several  persons  named  in  the 
declaration  as  beneficiaries  were  the  equitable  owners  of  the 
land  in  the  proportions  named  in  the  declaration,  and  had 
caused  and  procured  the  legal  title  to  be  vested  in  the  trus- 
tee for  the  purpose  of  sale  and  distribution  of  proceeds,  un- 
der an  agreement  that  a  declaration  of  trust  should  be  made 
showing  the  nature  and  character  of  the  trust,  and  the  in- 
terests of  the  respective  parties;  that  it  was  also  agreed, 
prior  to  said  conveyance  and  declaration  between  the  inter- 
vener and  the  defendant  debtor,  that  said  declaration  should 
show  that  the  proceeds  of  sale  of  the  debtor's  interest  were 
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MISTAKE  (Continued). 

to  be  paid  to  the  intenrenor,  until  a  debt  due  tram  him  to 
the  Intervenor  should  be  fully  satisfled,  and  that  the  surplus 
should  be  paid  to  the  debtor,  and  that  the  debtor  would  have 
the  declaration  show  such  agreement;  that  when  the  decla- 
ration was  executed  the  intenrenor  was  absent  from  the 
state,  and  that  his  attorney  in  fact,  who  executed  it  on  his 
part  in  his  absence,  was  ignorant  of  the  arrangement;  and 
that  by  a  mutual  mistake  on  the  part  of  the  intervenor 
through  his  representative,  and  of  the  debtor,  the  declaration 
failed  to  state  the  truth,  and  showed  that  the  whole  pro- 
ceeds of  sale  of  the  debtor's  interest  were  to  be  paid  to  the 
debtor, — state  a  sufficient  ground  for  intervention  and  for  a 
reformation  of  the  declaration  of  trust,  and  a  demurrer 
thereto  should  be  overruled. — Ward  v.  Waterman,  488. 
4.  Pasties — ^DBOuuLiTioir  o»  Tbubt — Severai.  Contbaot. — Such 
complaint  in  intervention  is  not  demurrable  on  the  ground 
that  the  declaration  of  trust  could  not  be  reformed  in  the 
absence  of  other  beneficiaries,  who  were  not  parties  to  nor 
interested  in  the  particular  agreement  sought  to  be  reformed. 
As  to  each  of  the  separate  interests  provided  for  in  such 
declaration  of  trust,  the  contract  or  declaration  is  several, 
and  not  joint,  and  to  reform  it  as  to  one  of  the  separate  in- 
terests, it  is  only  necessary  to  make  those  persons  parties 
who  are  interested  in  the  particular  Interest  in  respect  to 
which  the  reformation  is  sought — Id. 
6.  Pabties  to  Mistake  —  Objection  Febbonal  to  Teubtkk  — 
Rights  or  Attaohino  Cbedztob,— Where  the  interests  under 
a  declaration  of  trust  are  several,  and  not  Joint,  and  there 
is  a  mistake  common  to  the  parties  beneficially  interested 
in  that  particular  interest,  the  instrument  may  be  reformed 
in  that  particular,  and  the  mistake  need  not  be  common  to 
all  the  parties  who  executed  the  instrument;  and  it  is  im- 
material whether  they  had  knowledge  of  it  or  not;  nor  does 
it  lie  in  the  mouth  either  of  a  beneficiary  debtor,  or  of  his 
attaching  creditor,  to  object  to  the  reformation  of  the  decla- 
ration of  trust,  on  the  ground  that  the  trustee  did  not  share 
in  the  mistake,  he  being  a  party  to  the  suit  and  not  making 
such  objection,  which,  if  tenable  at  all,  is  purely  personal 
to  himself. — Id. 

6.  TauBTEE'ii  Knowledge  of  Mistake. — It  is  a  matter  of  entire 
indifference  to  the  trustee  of  a  mere  naked  trust,  not  coupled 
with  any  interest,  who  will  be  entirely  unaftected  by  the 
reformation  asked  for,  and  is  wholly  immaterial  whether 
he  shared  in  the  intention  of  the  parties  beneficially  inter- 
ested or  knew  of  the  mistake,  or  not,  on  account  of  which 
the  reformation  is  sought — Id, 

7.  Aqbebment  as  to  Teems  of  Tbusov— MEErnra  of  Mindb— Pbe- 
suMFTiON— BxBOunoN  B7  Attobnet  IN  Faot.— Where  it  is 
shown  that  the  minds  of  the  parties  had  met  and  agreed 
upon  what  was  to  be  done  when  the  time  came  to  act  in  exe- 
cuting the  declaration  of  trust,  in  the  absence  of  proof  to 
the  contrary  the  law  presumes  that  they  remained  in  the 
same  condition  of  agreement  until  the  act  was  done;  and  it 
is  not  requisite  that  the  mind  of  the  attorney  in  fact  of  one 
of  the  parties,  who  was  authorized  merely  to  sign  the  name 
of  his  principal  to  the  agreement,  but  was  charged  with  no 
discretion  as  to  its  terms,  and  who  Intended  only  to  declare 


Digitized  by 


Google 


MiSTAKB.  689 


AilSTAKB  (ConUnned). 

tneh  a  trnst  as  he  supposed  the  parties  had  agreed  upon* 
should  meet  In  agreement  with  the  other  party  at  the  time 
of  signing  the  declaration. — Id, 

8.  RjBYisiON  OF  Mutual  Mistake.— A  mutual  mistake  in  and  as 
to  an  instrument  itselt  in  failing  to  have  it  embody  what 
the  parties  had  actually  agreed  should  be  inserted  therein, 
is  such  a  one  as  may  be  reyised  on  the  application  of  the 
party  aggrieved,  so  far  as  it  can  be  done  without  prejudice 
to  the  rights  acquired  by  third  persons  in  good  faith  and 
for  value,  as  provided  In  section  3399  of  the  Civil  Code.— Id. 

9.  SSnDKNOB — ^Pboof  of  BCistaks — ^RuLB  FOB  Tbial  Coubt — ^Rs- 
vncw  OK  Affsal — Conitjcting  Evidence. — ^The  rule  that  the 
evidence  to  reform  a  written  instrument  on  the  ground  of 
mistake  is  to  be  so  clear  and  convincing  as  to  leave  no  room 
for  doubt  applies  to  the  mind  of  the  trial  court,  and  not  to 
the  review  of  its  findings  by  the  appellate  court;  and  where 
the  evidence  tending  to  pfove  the  alleged  mistake,  if  stand- 
ing alone^  without  contradiction,  would  make  out  a  prima 
facie  CBB%,  the  appellate  court  will  not  reverse  the  judgment 
on  the  ground  that  such  evidence  is  contradicted  by  other 
evidence,  since  the  right  to  pass  on  the  credibility  of  wit- 
nesses Is  not  vested  in  the  appellate  court— !<£. 

10.  STATDTX   of   LflOTATIOlfS — ^BZTINOUISHMENT   OF    LlElT — ^AfiBEB- 

MXNT  TO  Pat  Babbed  Debt — Objection  bt  Attaching  Cbed- 
inm. — ^A  judgment  creditor  who  seeks  to  reach  an  equitable 
interest  of  the  judgment  debtor  by  virtue  of  an  attachment 
levied  subsequentiy  to  the  trust  agreement  under  which  the 
property  is  held,  cannot  object  to  a  reformation  of  such 
trust  agreement  to  conform  to  a  prior  agreement  between 
the  debtor  and  another  beneficiary  that  the  proceeds  of  sale 
of  such  equitable  interests  should  be  applied  in  payment  of 
a  debt  due  to  such  other  beneficiary,  on  the  ground  that  an 
assignment  of  the  equitable  interest  for  the  security  of  such 
debt  had  become  extinguished  by  lapse  of  time,  before  the 
trust  agreement  was  executed,  and  that  the  agreement 
sought  to  be  enforced  was  for  the  payment  of  a  debt  which 
was  barred  by  the  statute  of  limitations,  the  plea  of  the 
statute  being  a  personal  privilege  of  the  debtor,  which  he 
might  waive,  by  a  new  agreement  for  security,  as  against 
the  plaintift,  who  had  no  enforceable  right  or  lien  at  the 
date  of  the  creation  of  the  trust — Id. 

11.  Relation  or  Jthmment  Rsfobiong  Tbust  Agbebmeni^-Oq- 
UTTT  Maxim. — ^A  judgment  reforming  a  declaration  of  trust 
proceeds  upon  the  theory  that  it  ought  to  have  been  so  writ- 
ten in  the  first  instance  and  must,  if  sustained,  cause  the 
instrument  to  read  and  operate  as  reformed,  as  and  from 
the  original  date  of  the  declaration  of  trust  in  accordance 
with  the  principle  that  equity  presumes  that  that  which 
ought  to  have  been  done  was  done,  and  gives  it  force  and 
effect  as  if  done. — Id. 

L2.  Limitation  of  Pbooeedino  to  Refobm  Tbust  —  Disoovebt 
within  Thbee  Teabs. — Where  it  appears  that  the  mistake  in 
the  declaration  of  trust  was  not  discovered  until  an  attach- 
ment was  levied  by  the  plaintiff,  less  than  three  years  be- 
fore the  commencement  of  suit  and  the  filing  of  the  com- 
plaint of  intervention,  the  claim  of  the  intervener  to  have 
LXXXV.  Cal.— 44 
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the  declaration  revised  or  reformed  is  not  barred  by  section 
338,  subdivision  4,  of  the  Code  of  Civil  Procedure. — lA, 
See  Insolvency,  1-3. 

MORTGAGE. 

1.  Collateral  Secukitt — Assignment  of  Note  and  Mobtoagb  to 
Cbeditob  —  Conveyance  in  Satisfaction  without  Debtob's 
Consent — ^Ratification — ^Liability  of  Creditor. — Conceding 
that  the  holder  of  a  note  and  mortgage  assigned  as  collateral 
security  cannot  accept  a  conveyance  of  the  mortgaged  prop- 
erty in  satisfaction  of  the  note,  and  release  the  mortgage 
without  the  debtor's  consent,  and  that  the  debtor  may  hold 
the  creditor  as  trustee  of  such  land  for  his  benefit  as  col- 
lateral security,  yet  he  is  not  bound  to  do  so;  and  as  he 
might  have  authorized  such  conveyance  and  release,  he  may 
also  ratify  the  act,  and  hold  the  creditor  liable  at  least  for 
the  value  of  the  property  received,  if  not  for  the  full  amount 
of  the  note  secured. — Kelly  v.  Matloch,  122. 

2.  Rights  of  Holder  of  Collateral  Mortgage  —  Purchase  at 
Judicial  Sale. — The  holder  of  a  mortgage  as  collateral  se- 
curity cannot  sell  it,  but  he  may  collect  it  when  due,  and 
to  that  end  foreclose  the  lien,  and  himself  become  the  pur- 
chaser; and  if  no  fraud  is  shown,  he  does  not  hold  the  title 
as  trustee  for  his  debtor,  but  takes  the  absolute  title  to  the 
property,  and  must  account  to  the  debtor  only  for  the  pro- 
ceeds.— Id. 

\.  Conveyance  without  Judicial  Sale — Election  of  Debtob — 
Tbust — Conversion. — When  the  holder  of  a  note  and  mort- 
gage as  collateral  security  takes  a  conveyance  of  the  mort- 
gaged propery  without  a  Judicial  sale,  and  without  consent 
of  the  debtor,  the  debtor  may  elect  either  to  hold  him  as 
trustee,  or  to  treat  him  as  having  wrongfully  converted  the 
same,  and  hold  him  for  the  value  of  the  property,  have  his 
debt  satisfied,  and  recover  the  balance. — Id, 

\.  Want  of  Consideration  of  Collateral  Mortgage — ^Estoppel 
OF  Creditor  to  Object. — The  question  of  want  of  considera- 
tion of  a  mortgage  assigned  to  a  creditor  as  collateral  se- 
curity Is  one  to  be  determined  between  the  creditor  and  the 
mortgagor,  and  is  one  in  which  the  debtor  is  not  Interested, 
and  the  creditor  cannot  object  on  that  ground  to  accounting 
to  the  debtor  for  the  value  of  the  property  mortgaged,  when 
he  took  the  mortgage  in  consideration  of  the  pledgor's  debt 
to  him,  and  realized  the  value  of  the  property  by  a  convey- 
ance thereof  from  the  mortgagor. — Id. 

5.  Non-negotiability  of  Collateral  Note.  —  The  question 
whether  the  note  secured  by  a  mortgage  assigned  as  col- 
lateral security  is  non-negotiable,  because  providing  for  the 
payment  of  an  attorney's  fee  is  wholly  immaterial,  where 
the  creditor  has  realized  upon  it,  as  he  cannot  in  Justice  be 
allowed  to  withhold  what  he  has  received  upon  the  note  by 
pleading  Its  non-negotiability. — Id. 

6.  Foreclosure  of  Mortgage — ^Action  for  Deficiency  against 
Debtob — Counterclaim — ^Value  of  Land  Received  on  Col- 
lateral Mortgage. — ^Where  a  mortgage  has  been  foreclosed 
against  a  mortgagee,  who  had  also  assigned  another  mort- 


Digitized  by 


Google 


MOETOAOK.  691 


MORTGAGE    (Continued). 

page  In  his  favor  to  his  mortgagor  as  collateral  security  for 
tbe  same  debt,  and  an  action  has  been  brought  upon  the 
deficiency  judgment,  the  debtor  who  gave  the  collateral  se- 
curity may  counterclaim  the  value  of  land  received  by  his 
mortgagor  in  satisfaction  of  the  collateral  mortgage  from 
the  maker  thereof,  and  may  recover  the  balance  after  satis- 
fying the  deficiency  Judgment,  though  the  collateral  mort- 
gage was  given  to  him  by  his  brother  without  consideration, 
and  though  the  note  thereby  secured  was  not  negotiable. — Id. 

7.  Foreclosure  of  Mortgage  —  Evidence  —  Judgment  Setting 
Aptde  Conveyance  to  Mortgagor — ^Res  Adjudicata — Parties 
— Proof  of  Title. — In  an  action  to  foreclose  a  mortgage, 
where  it  appears  that  the  defendant  conveyed  the  land  to 
one  who  reconveyed  to  the  mortgagor,  a  Judgment  in  favor 
of  defendant,  to  which  the  mortgagee  was  not  a  party,  de- 
claring fraudulent  and  setting  aside  both  conveyances,  is 
not  admissible  in  evidence  to  show  fraud  as  against  the 
mortgagee,  who  is  not  bound  by  the  Judgment  in  any  way; 
and  although  such  Judirment  is  competent  to  prove  title  in 
the  defendant  at  and  from  the  time  the  judgment  was  ren- 
dered, yet  if  the  plaintiff  admits  defendant's  title  from  that 
date,  the  exclusion  of  the  Judgment  is  not  erroneous. — Hew- 
lett V.  Pilcher,  642. 

8.  Fraud — Notice  to  Mortgagee — Pleading. — As  against  sucn 
mortgagee,  it  Is  necessary  for  the  defendant  to  allege  and 
prove  that  the  conveyances  were  fraudulent,  and  that  the 
mortgagee  had  knowledge  of  that  fact,  or  sufficient  informa- 
tion to  put  him  upon  inquiry:  and  if  the  fraud  is  neither 
alleged  nor  proved,  no  question  can  arise  as  against  the 
mortgagee. — Id. 

9.  Deed  Procured  by  Fraud — Title — Bona  Fide  Mortgagee — 
Judgment  Divesting  Title  op  Mortgagor  —  Lien  of  Mort- 
gage.— ^A  deed  procured  by  fraud  conveys  the  legal  title,  and 
a  mortgage  taken  from  one  to  whom  the  grantee  has  fraudu- 
lently deeded  the  land  is  a  valid  lien  upon  the  land  as 
against  the  original  grantor  claiming  title  to  the  land  under 
a  Judgment  subsequently  recovered,  declaring  the  convey- 
ances void  for  fraud,  if  the  mortgagee  had  no  notice  of  the 
fraud,  and  was  not  a  party  or  privy  to  the  Judgment,  and 
such  judgment  could  not  affect  the  lien  of  the  mortgagee. — Id, 

10.  Mortgage — Foreclosure — ^Litigation  of  Adverse  Interests. — 
The  rule  that  adverse  interests  cannot  be  litigated  in  fore- 
closure applies  only  to  interests  not  subject  to  the  mortgage. 
The  question  whether  an  interest  is  subject  to  the  mortgage 
can  be  tried  in  foreclosure  suit. — Tolman  v.  Smith,  280. 

11.  Mortgage — Priority — Contract  of  Purchase — Instantane- 
ous Seisin. — Wliere  the  owner  of  land  makes  a  contract  to 
sell  it,  and  before  acquiring  the  title  the  purchaser  mort- 
gages it  to  a  third  person  as  her  own  property  in  such  a 
way  that  such  mortgage  would  be  fed  by  the  after-acquired 
title,  and  subsequently,  when  the  deed  is  made  to  her,  and 
as  part  of  the  same  transaction,  she  mortgages  the  land  to 
secure  part  of  the  purchase-money  to  her  grantor,  who  is 
without  notice  of  the  other  encumbrance,  the  mortgage  to 
the  grantor  has  priority  over  the  other. — Id. 
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12.  MoBTOAGB  —  Payment  —  Satisfactioit  —  Subbogatiok. — ^Where 
the  amount  due  on  two  mortgages  is  paid  by  a  third  person 
at  the  request  of  the  mortgagor,  and  there  is  no  understand- 
ing that  they  shall  be  considered  satisfied,  a  court  of  equity 
will,  for  purposes  of  justice,  keep  the  mortgages  aliye,  and 
much  more  so  if  the  party  paying  takes  an  assignment  of 
the  mortgages. — Id. 

13.  MoBTOAOB— Satisfaction — Conditional  Patmsnt. — ^Wherethe 
assignee  of  two  mortgages  makes  further  adyances  to  the 
mortgagor,  who  gives  a  new  mortgage  covering  the  amounts 
of  the  old  mortgages  and  the  further  advances,  but  there  is 
no  agreement  or  understanding  that  the  old  mortgages  shall 
be  considered  satisfied,  and  possession  of  them  is  retained, 
there  is  only  conditional  and  not  absolute  payment— /d. 

14.  MoBTOAOB — Conditional  Patment — Suspension  and  Revival 
OF  Rehedt— Pbiobity. — The  effect  of  conditional  payment  of 
one  mortgage  by  another  is  to  suspend  the  remedy  on  the 
old  mortgage  until  the  maturity  of  the  new  one.  Until  such 
maturity  the  old  mortgage  cannot  be  foreclosed.  But  if  the 
debt  be  not  paid  at  maturity,  the  old  mortgages  revive  and 
have  priority  over  an  intervening  mortgage  to  a  third  per- 
son.—Id. 

15.  GONVETANCB  TO   MOBTOAGEB — SaLB  WTTHOUT   FBATTD — QuXETINe 

TriLB. — A  mortgagor  of  land  is  not  absolutely  restrained  by 
section  2889  of  the  Civil  Code  from  subsequently  conveying 
all  his  title  and  interest  in  the  mortgaged  premises  to  the 
mortg&gee,  and  where  the  findings  of  the  trial  court,  sup- 
ported by  the  evidence,  show  that  the  sale  and  conveyance 
of  mortgaged  land  by  the  mortgagor  to  the  mortgagee  was 
fair,  free  from  undue  influence,  oppression,  or  fraud,  and  for 
an  adequate  price,  the  judgment  upholding  such  sale  and 
conveyance  in  an  action  by  the  grantee  to  quiet  his  title  to 
the  land  must  be  affirmed. — Phelan  v.  De  Martin,  365. 

16.  RxuASE  BY  Agent — Evidence — ^Pboof  of  Authobtty — ^Findino 
— <}0NFLiCTiNG  EjVidence. — ^Whero  a  mortgage  was  released  in 
consideration  of  an  absolute  conveyance  of  the  mortgaged 
property  by  an  attorney  in  fact,  whose  powers  of  attorney 
did  not  authorize  such  release,  it  may  nevertheless  be  shown, 
in  an  action  to  foreclose  the  mortgage,  that  the  note  was  in- 
dorsed to  the  agent  by  the  mortgagee  in  blank,  together  with 
the  mortgage,  with  power  to  collect,  and  that  the  mortgagee 
told  the  mortgagor  that  the  money  belonged  to  such  agent, 
and  that  anything  he  did  with  the  mortgagor  the  mortgagee 
would  stand  by;  abd  such  evidence  would  justify  a  finding 
that  the  agent  had  authority  to  release  the  mortgage,  though 
other  evidence  may  conflict  therewith. — Storch  v.  McCain,  304. 

17.  Indobsement  of  Note  in  Blank — Mobtgage  an  Incident  to 
Note  Secubed— Assignment. — ^A  note  indorsed  in  blank  is 
payable  to  bearer,  and  may  be  negotiated  by  delivery  alone; 
and  a  mortgage  securing  such  note  is  a  mere  incident  of  the 
debt,  and  follows  the  transfer  of  the  note  with  the  full  eftect 
of  a  regular  assignment — Id, 

1 8.  FObeclosubb  of  Mobtgage — Issue  as  to  Satisfaction  by  Deed 
— ^Evidengb  of  Value  —  Motive  fob  Bbinoing  Action. — E*vi> 
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dence  as  to  the  condition  of  the  real  estate  market  at  the 
time  of  an  alleged  satisfaction  of  the  mortgage  which  is 
sought  to  be  foreclosed  is  not  admissible  In  favor  of  defend- 
ant in  the  action  of  foreclosure,  to  show  why  suit  was 
brought,  as  the  motiye  of  plaintift  for  bringing  the  suit  is 
not  material. — Id, 
19.  FoKKCLosnuK — Judgment — DEnciENOT. — ^A  decree  which  pro- 
vides for  the  sale  of  land  on  foreclosure,  and  the  application 
of  the  proceeds  to  the  sum  adjudged  to  be  due  from  the  mor^ 
gagor,  but  which  makes  no  provision  for  docketing  a  Judg- 
ment against  the  mortgagor  for  any  deficiency  that  may 
exist  is  not  a  personal  Judgment  against  her. — Tolntan  v. 
Smith,  280. 
See  Ck)MMUKiTT  Pbopebtt,  1,  3;  Hoiostead;  Mibtakx,  1,  2; 
Pleading,  8,  9;  Tbust,  15,  16 

MUNICIPAL  CORPORATIONa 

1.  Municipal  Obdinangb — San  Fbangisoo — County  Government 
Act. — ^The  provisions  of  the  county  government  act  do  not 
apply  to  the  passage  and  publication  of  ordinances  of  the  city 
and  county  of  San  Francisco. — Ex  parte  Christenaen,  208. 

2.  Consolidation  Act — ^Publication  or  Amendatost  Obdinanoe. 
— ^Under  section  68  of  the  consolidation  act  of  the  city  and 
county  of  San  Francisco,  providing  that  "every  ordinance, 
etc,  shall,  after  its  introduction  in  the  board,  be  published," 
etc.,  the  publication  of  an  amendatory  ordinance  which  is 
separate  and  complete  in  itself  is  sufficient,  without  repub- 
lishing the  original  ordinance. — Id, 

3.  CoNixiOT  WITH  General  Laws — ^License  Tax — Punishment — 
Rules  or  Evidence — Validity  or  Ordinance  in  Part. — ^Where 
a  municipal  ordinance  imposing  a  license  tax  provides  a 
punishment  for  carrying  on  business  without  such  license, 
in  conflict  with  that  prescribed  by  the  general  laws  of  the 
state,  and  establishes  rules  of  evidence  in  conflict  with  the 
Code  of  Civil  Procedure,  but  does  not  conflict  with  general 
laws  in  any  other  part,  and  properly  fixes  the  license  fee, 
and  provides  for  the  license,  the  portion  prescribing  the  pen- 
alty and  the  rules  of  evidence  may  be  rejected,  and  the  por- 
tion providing  for  the  license  may  stand. — Id, 

4.  Statutory  Construction — Separable  Part  of  Law. — If  part 
of  a  law  or  ordinance  which  is  invalid  is  distinctly  separable 
from  the  remainder,  the  latter  can  stand  and  the  former  be 
rejected. — Id, 

5.  Unconstitutional  Subdivision  of  Ordinance. — The  fact  that 
*a  certain  subdivision  of  an  ordinance  has  been  declared  in- 
valid by  the  supreme  court  of  the  United  States  does  not 
invalidate  the  remaining  portions  of  the  ordinance,  where 
those  jrartions  are  severable  from  the  rest — Id, 

6.  Power  ov  Supervisors  over  Rules  of  EvmENCE. — ^A  city  ordi- 
nance containing  certain  provisions  in  relation  to  the  burden 
of  proof  and  as  to  the  effect  of  certain  acts  as  evidence  is 
void  as  to  those  provisions,  as  the  board  of  supervisors  has 
no  power  to  establish  rules  of  evidence  for  the  guidance  of 
courts. — Id, 
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7.  Violation  of  License  Ordinance — Sufficiency  of  Complaint. 
— ^A  complaint  alleging  that  the  defendant  was  doing  busi- 
ness without  the  requisite  license,  and  referring  to  the  orig- 
inal ordinance  fixing  the  license  fee  and  an  amendatory  ordi- 
nance by  number,  and  concluding  that  his  acts  are  "contrary 
to  the  form,  force,  and  effect  of  the  statute  in  such  cases." 
etc.  is  sufficient  to  hold  the  prisoner  for  trial,  though  the 
punishment  and  rules  of  evidence  must  be  regulated  by  the 
general  laws  of  the  state,  and  not  by  the  ordinance. — Id, 

8.  Constitutional  Law — Regulation  of  Liquor  Traffic — ^Li- 
cense Tax  Subject  to  Arbitrart  Approval. — ^A  city  ordinance 
making  the  issuance  of  a  license  to  carry  on  the  retail  liquor 
business  to  depend  upon  the  permission  of  a  majority  of  the 
board  of  police  commissioners,  or  if  that  cannot  be  obtained, 
upon  the  approval  of  twelve  property  owners  in  the  block  in 
which  the  business  Is  carried  on,  is  not  in  violation  of  the 
federal  constitution,  upon  the  ground  that  the  license  is  made 
to  depend  upon  the  arbitrary  will  and  pleasure  of  others, 
since  the  governing  power  may  prohibit  altogether  the  man- 
ufacture of  and  traffic  in  liquor,  and  may  therefore  impose 
such  conditions  thereupon  as  it  pleases,  provided  that  it  does 
not  interfere  with  interstate  commerce.  (McFarland,  J., 
dissenting.) — Id. 

9.  Refusal  of  New  License — ^Revocation — ^Notice. — ^Where,  by 
the  terms  of  an  ordinance,  a  license  to  sell  liquor  at  retail 
could  be  granted  for  three  months  only,  a  refusal  to  issue  a 
new  license  after  the  previous  one  had  expired  is  not  a 
revocation  of  an  existing  license,  and  therefore  no  notice  to 
the  petitioner  of  the  refusal  to  issue  the  new  license  is 
necessary. — Id. 

10.  Proceeding  to  Test  Vai.idity  of  Charter — ^Parties. — ^When- 
ever a  proceeding  is  such  as  must  test  and  determine  the 
validity  of  a  municipal  charter  as  such,  the  municipality, 
real  or  pretended,  must  be  made  a  party. — People  v.  Ounn, 
238. 

11.  Quo  Warranto  against  Mayor — Attack  upon  Freeholders* 
Charter — City  a  Necessary  Party. — In  an  action  in  the  na- 
ture of  quo  warranto,  where  nominally  the  proceeding  is  to 
oust  the  defendant  from  the  office  of  mayor,  but  it  Is  appar- 
ent on  the  face  of  the  complaint  that  the  real  object  of  the 
action  is  to  determine  the  right  of  a  city  to  exercise  the  fran- 
chise of  a  municipal  corporation  under  a  freeholders*  charter 
claimed  to  have  been  adopted  by  the  people  and  approved  by 
the  legislature,  and  the  complaint  attempts  to  make  no  case 
against  the  defendant  except  through  the  alleged  invalidity 
of  the  charter,  the  municipality  is  a  proper  and  necessary 
party  defendant  to  the  proceeding. — Id. 

12.  Pleading — Sufficiency  of  Complaint — ^Violation  of  Consti- 
tution IN  Adopting  Charter. — In  such  action,  a  complaint  al- 
leging that  the  board  of  freeholders  was  elected  by  only  a 
portion  of  the  qualified  voters  of  the  city;  that  a  portion  of 
the  city  was  omitted  in  calling  the  election;  that  no  duplicate 
of  the  proposed  charter  was  delivered  or  returned  to  the 
mayor  or  recorder  of  the  county,  as  required  by  the  couRtitu- 
tion;  that  the  proposed  charter  was  not  published  as  re 
quired  theveby:  and  that  the  election  for  its  adoption  and 
ratification  was  called  and  held  less  than  the  required  num- 
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ber  of  days  after  the  completion  of  the  publication,  contrary 
to  the  constitution, — states  a  cause  of  action  for  the  annul- 
ment of  the  chai  ter,  and  the  ousting  of  the  mayor  from  office, 
if  the  proper  parties  are  made  defendants. — Id. 

13.  Defects  in  Municipal  Organization — Distinction  between 
Mandatory  and  Directory  Pbovisions. — Decisions  holding 
that  defects  in  a  municipal  organization  are  insignificant  and 
immaterial  when  relating  to  procedure  under  statutes  held 
to  be  merely  directory,  have  no  application  to  procedure  un- 
der constitutional  provisions  expressly  declared  to  be  manda- 
tory and  prohibitory. — Jd. 

14.  Constitution  Mandatory  and  Prohibitory — ^Measure  of 
Power — Conditions  Precedent  to  Legislation. — The  provi- 
sions of  the  constitution  of  this  state  relating  to  the  organiza- 
tion of  the  municipal  corporations  are  mandatory  and  pro- 
hibitory, and  the  mode  of  procedure  required  thereby  is  the 
measure  of  power,  and  the  acts  required  by  it  to  be  performed 
are  conditions  precedent  and  necessary  to  the  validity  of  the 
legislation  which  it  authorizes,  whether  that  legislation  be 
by  the  people  of  a  municipality  under  article  11,  or  by  the 
senate  and  assembly  under  article  4  of  the  constitution. — Id, 

15.  Power  of  Legislature — Approval  of  Freeholders*  Charter 
— Determination  of  Regularity — Judicial  Power. — The  leg- 
islature does  not  exercise  the  law-making  power  In  approving 
a  freeholders'  charter  by  joint  resolution,  and  cannot  con- 
clusively determine  whether  or  not  the  municipal  authori- 
ties and  people  of  the  city  adopting  the  charter  have  pro- 
ceeded regularly  in  its  framing  and  adoption;  and  it  devolves 
upon  the  courts  to  determine  whether  or  not  the  constitu- 
tional conditions  precedent  to  its  validity  have  been  com- 
plied with.— M. 

16.  Election  of  Board  of  Freeholders — Failure  to  Open  Polls — 
Charter  Not  Affected. — If  all  subsequent  provisions  of  the 
constitution  were  complied  with,  it  may  be  too  late,  after 
an  election  approving  a  charter  recommended  by  the  board 
of  freeholders,  to  attack  the  charter  on  the  ground  that  polls 
were  not  opened  in  certain  precincts  at  the  election  of  free- 
holders, especially  if  it  is  not  contended  or  shown  that  the 
results  could  or  would  have  been  changed  had  such  polls 
been  open. — Id. 

17.  EiJBOTiON  for  Charter — Failure  to  Return  or  Record  Char- 
ter— Insufficient  Publication — Improper  Time  op  Election 
— Invalid  Charter. — An  election  for  the  adoption  of  a  char- 
ter recommended  by  a  committee  of  freeholders  is  invalid,  if 
it  appears  that  no  duplicate  of  the  proposed  charter  was  de- 
livered or  returned  to  the  mayor  or  to  the  recorder  of  the 
county,  and  that  the  election  was  held  without  sufficient  pub- 
lication of  notice,  and  in  less  than  the  required  number  of 
days  after  completion  of  the  publication,  as  provided  by  the 
constitution;  and  the  charter  adopted  at  such  election  is  il- 
legal and  void. — Id. 

18.  Constitutional  Law — Municipal  Corporations — Subjection 
TO  General  Laws — Ciiaxge  from  General  to  Special  Char- 
ter.— The  rule  thrft  municipal  corporations  are  subject  to  the 
control  of  general  laws  does  not  so  apply  that  a  charter 
framed  under  the  general  act  of  March  13,  1883,  shall  pre- 
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vent  a  change  to  a  special  charter  adopted  pursuant  to  sectior 
8  of  article  11  of  the  constitution. — People  v.  Bagley  343. 

19.  Pebmissive  Statute — Mandatobt  Pbovisionb^Extinguish- 
MENT  or  Chabtes. — The  provision  of  the  statute  of  March 
13,  1883,  providing  for  the  organization,  incorporation  and 
government  of  municipal  corporations,  although  a  general 
law,  is  permissive,  and  until  its  terms  are  accepted  does  not 
require  corporations  falling  under  its  classes  to  organize, 
but  tenders  separate  charters,  and  permits  any  one  of  them 
to  be  selected  as  the  charter  of  a  city  at  the  election,  of 
thx>se  who  come  within  its  purview;  but  when  its  terms  are 
accepted,  that  portion  of  the  act  relating  to  the  municipality 
created  under  it  becomes  mandatory,  and  governs  such  mu- 
nicipality until  it  is  extinguished  by  being  changed  into  one 
of  a  different  class  under  the  act,  by  consolidating  with  some 
other  one,  or  into  one  Incorporated  under  section  8  of  article 
11  of  the  constitution.— J<}. 

20.  Subjection  or  Statutes  to  Constitution — Poweb  or  LdDoiB- 
LATUBB — Change  or  Municipal  Chabtbb. — Statutes  passed 
under  a  constitution  are  subject  to  and  must  be  controlled  by 
it,  and  can  neither  enlarge  nor  diminish  its  scope;  and  the 
legislature  cannot  abridge  the  power  given  by  section  8  of  ar- 
ticle 11  of  the  constitution  to  cities  of  a  certain  population, 
to  change  their  form  of  government  conformably  to  it — Id, 

21.  Chabteb  or  City  or  Stockton — City  or  Foubth  Class — ^Adop- 
tion or  Special  Chabteb— Genebal  Chabteb  Supebseded— 
Changs  or  City  Council. — ^When  the  city  of  Stockton  organ- 
ized as  a  city  of  the  fourth  class  under  the  permissive  act 
of  March  13,  1883,  that  act  then,  so  far  as  it  applied  to  cities 
of  that  class,  became  the  mandatory  organic  law  of  the  city, 
and  remained  80  until  the  legislature  approved  a  new  and 
different  charLcr  adopted  by  the  electors  of  the  city  pursuant 
to  the  amendment  to  section  8  of  article  11  of  the  constitu- 
tion and  such  new  charter,  when  approved  by  the  legislature, 
entirely  superseded  the  former  charter  under  the  act  of  1883, 
and  the  city  of  Stockton,  as  a  city  of  the  fourth  class,  ceased 
to  exist,  and  passed  out  of  and  beyond  the  scope  of  the  act 
of  1883,  and  the  council  elected  under  the  new  charter  became 
the  proper  council  of  the  city,  as  against  the  council  elected 
nnder  the  act  of  1883 »— Id. 

22.  Municipal  Incobpobation  Act — ^Petition  pob  Incobpobation — 
insuincient  numbeb  op  qualdtied  slonebs — ^void  incobpob- 
ATION.— ^When  a  petition  for  the  incorporation  of  a  munici- 
pality under  the  municipal  incorporation  act  is  not  signed 
by  the  requisite  number  of  qualified  persons,  the  organiza- 
tion of  an  incorporation  thereunder  is  absolutely  void  as 
being  without  authority  of  law;  nor  can  a  favorable  vote  of 
the  people  cure  such  defect,  or  confer  jurisdiction  upon  the 
supervisors  to  issue  the  necessary  certificate  to  exercise  the 
municipal  franchise. — Page  v.  Board  of  Supervisors,  50. 

23.  Fbaudulent  Petition^ — Canvass  or  Election  Retubns — ^Ju- 
BI8DICTI0N  OF  SuPEBVisoBS. — ^Wheu  such  petition  purports  to 
be  signed  by  a  sufficient  number  of  qualified  persons,  but 
after  the  holding  of  an  election  thereunder,  the  board  of  su- 
pervisors discover  that  a  fraud  was  perpetrated  in  the  sign- 
ing of  the  petition,  and  that  less  than  one  hundred  of  the 
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signers  were  residents  or  electors  within  the  territory  pro- 
posed to  be  Incorporated,  the  board  has  Jurisdiction  to  in- 
quire into  such  fraud,  and  may  refuse  to  canvass  the  election 
returns,  or  take  any  further  proceedings  in  the  matter.— Id. 

24.  Void  EixcnoK — ^Nonox  without  AtrrHOsiTT  op  Law. — ^An 
election  held  without  notice,  or  without  authority  of  law, 
can  give  no  title  to  an  office  or  franchise;  and  notice  of  an 
election  to  determine  whether  the  people  would  incorporate 
or  not,  if  given  without  Jurisdiction,  Is  given  without  author- 
ity of  law,  and  is  no  notice. — Id. 

25.  Mahdamttb  to  Sitfebvisqbb.— JfandanMW  will  not  lie  to  com- 
pel the  board  of  supervisors  of  a  county  to  canvass  election 
returns,  and  issue  a  certificate  of  municipal  Incorporation, 
when  it  appears  that  less  than  the  required  number  of  resi- 
dents or  electors  signed  the  petition  for  the  incorporation, 
and  that  notice  of  the  election  to  determine  the  question  of 
incorporation  was  therefore  given  without  authority  of  law. 
— J<L 

26.  CoNSTrrunoNAL  Law— BsTAiiLisHiaENT  of  Intebiob  Cousts — 
PdwEB  OF  Lbsislatube. — ^The  Jurisdiction,  powers,  duties,  and 
responsibilities  of  the  inferior  courts  established  by  the  leg- 
islature under  article  6  of  the  constitution  must  be  provided 
for  and  fixed  by  a  bill  regularly  passed  through  the  stages 
necessary  to  constitute  it  a  law,  as  provided  in  sections  15 
and  16  of  article  4  of  the  constitution;  and  the  courts  cannot 
be  established  by  any  less  formal  means,  but  must  be  es- 
tablished by  the  law-making  power,  including  the  governor, 
and  by  laws  passed  and  approved  as  provided  by  the  con- 
stitution. (Beattt,  C.  J.,  and  Patebson,  J.,  dissenting.) — 
People  V.  ToaJ,  338. 

27.  Afpboval  of  Municipal  Chabtkb. — ^A  provision  in  a  munic- 
ipal charter  adopted  by  a  mere  resolution  of  approval,  es- 
tablishing inferior  courts  in  the  city  adopting  the  charter, 
and  giving  them  Jurisdiction,  is  not  an  exercise  of  the  law- 
making power  of  the  legislature,  and  is  unconstitutional. 
(BxATTT,  C.  J.,  and  Patebson,  J.,  dissenting.) — Id. 

28.  Jubisdiotion  of  Poliox  Coubt — Invalid  CSonviction — ^Appeal. 
•—Where  the  police  Judge  who  committed  a  defendant  for  a 
criminal  oftense  was  neither  elected  to  nor  claims  to  be 
holding  any  other  office  than  the  one  attempted  to  be  estab- 
lished by  the  resolution  of  the  legislature  approving  a  mu- 
nicipal charter,  the  defendant  may,  on  appeal  from  the  Judg- 
ment, present  the  question  as  tx>  whether  or  not  the  police 
court  committing  him  was  legally  established. — Id, 

29.  Db  Facto  Ofvioeb— Judge  of  Illegal  Coubt. — Though  the  ac- 
tion of  a  d6  facto  officer  to  hold  an  existing  office  cannot  be 
questioned  collaterally,  this  principle  does  not  apply  when 
the  office  does  not  exist  There  cannot  be  a  de  facto  Judge 
of  a  court  that  has  no  legal  existence.— Id. 

30.  Constitutional  Law  —  Chabteb  of  Los  Angeles  —  Police 
Coubt. — ^The  provisions  of  the  charter  of  Los  Angeles  cre- 
ating a  police  court  are  unconstitutional  and  void.  (People 
▼.  Tool,  ante,  p.  333,  affirmed.)— i7«  parte  ReiUy,  632. 
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31.  Criminal  Law — Battery — ^Jurisdiction  of  Justice's  Court — 
Erroneous  Style  of  Office. — The  grant  of  exclusive  juris- 
diction to  the  police  court  of  the  city  of  Los  Angeles  over 
the  offense  of  battery,  being  void,  cannot  displace  the  juris- 
diction of  a  Justice's  court  in  said  city  over  that  offense; 
and  a  judgment  of  conviction  thereof  by  a  justice  of  the 
peace  of  that  city  is  not  rendered  invalid  by  the  fact  that 
the  justice  erroneously  styled  himself  ex  o^lcio  police  judge 
of  Los  Angeles,  thereby  claiming  to  exercise  authority  under 
the  Whitney  act. — Id, 

32.  Whitney  Act— Police  Judge  ex  Officio. — It  seems  that  the 
Whitney  act  does  not  apply  to  the  city  of  Los  Angeles,  and 
that  the  mayor  of  that  city  is  not  authorized  to  designate  a 
justice  of  the  peace  as  police  judge  ex  officio. — Id. 

33.  Mandamus  —  Municipal  Election  —  Double  Statute — Peti- 
tion.— A  petition  for  a  writ  of  mandate  to  compel  the  sub- 
mission of  a  certain  question  to  the  electors  of  a  city  con- 
cerning the  separation  of  certain  lands  from  the  territory 
under  the  municipal  jurisdiction  of  said  city  need  not  state 
under  which  of  two  acts  the  election  should  be  called,  where 
the  two  acts  are  identical  so  far  as  is  material  to  the  peti- 
tioner's case. — People  ex  rel.  Miller  v.  Common  Council  of 
the  City  of  San  Diego,  369. 

M.  Presumption — Ordering  Election — Duty  of  Common  Coun- 
cil— Peremptory  Mandate. — Where  the  common  council  and 
mayor  of  a  city  have  refused  to  order  an  election,  as  pro- 
vided by  statute,  it  is  to  be  presumed  that  they  refused  on 
account  of  some  honest  doubt  as  to  their  power  in  the  prem- 
ises, and  that  they  will  proceed  to  perform  their  duty  as 
prescribed  by  the  statutory  law  immediately  upon  being  in- 
formed of  the  decision  of  the  supreme  court  upholding  their 
power  so  to  do,  and  the  supreme  court  will  not  order  the 
election  and  fix  the  day  therefor  upon  granting  a  mandamus 
to  compel  the  calling  of  the  election. — Id. 

35.  Pleading — Allegations  of  Law. — ^When  a  petition  or  com- 
plaint states  facts  which,  under  the  law,  warrant  the  relief 
prayed  for.  there  is  no  necessity  to  put  the  law  itself  Into 
the  pleading. — Id. 

36.  Constitutional  Law — Special  and  Local  Statute — Munic- 
ipal Corporations — Change  of  Territory  of  San  Diego. — An 
act  directed  at  and  applicable  to  one  particular  named  mu- 
nicipal corporation  alone,  which  takes  away  a  large  part  ot 
its  territory,  is  special  and  local  within  the  meaning  of  the 
constitution,  and  in  violation  of  the  provisions  of  that  in- 
strument about  municipal  corporations;  and  therefore  the 
act  of  March  16,  1889,  amending  an  act  to  reincorporate  the 
city  of  San  Diego,  and  containing  a  description  of  the  ter- 
ritory that  should  thereafter  constitute  the  said  city,  is  un- 
constitutional and  void  so  far  as  it  undertakes  to  exclude  or 
take  away  any  part  of  the  territory  under  the  municipal 
jurisdiction  of  San  Diego. — Id. 

37.  Charter  of  Stockton — Municipal  Court — City  Justice  of 
THE  Peace  Ex  Officio  Judge. — Under  the  charter  of  the  city 
of  Stockton  of  March,  1S89,  framed  and  adopted  under  con- 
stitutional amendment  No.  6,  providing  for  a  municipal  court 
to  be  held  and  presided  over  by  a  city  justice  of  the  peace 
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appointed  by  the  mayor,  the  police  court  under  the  old  char- 
ter and  the  court  of  the  city  Justice  of  the  peace  were  prac- 
tically consolidated  hy  adding  the  duties  theretofore  per- 
formed by  the  police  court,  to  the  court  of  the  city  justice, 
giving  it  a  clerk  and  seal,  and  making  it  a  couit  of  record, 
which  the  charter  declares  shall  not  be  deemed  a  new  court, 
but  a  continuation  of  the  courts  theretofore  existing,  and 
the  appointment  of  the  city  Justice  as  Judge  of  the  municipal 
court  gives  him  no  new  term,  and  no  new  office,  but  simply 
makes  him  ex  officio  Judge  of  the  new  court. — Milner  v. 
Reihenstein,  593. 

38.  Salary  of  Municipal  Jupge. — It  was  not  intended  by  such 
charter  to  increase  the  salary  of  the  city  Justice  upon  be- 
coming Judge  of  the  municipal  court,  or  to  add  a  new  salary 
as  such  Judge  to  that  which  pertained  to  his  ofRce  as  city 
Justice,  but  it  was  the  evident  intent  of  the  framers  of  the 
charter  to  reduce  the  compensation  of  the  city  Justice;  and 
he  cannot  draw  or  receive  an  additional  salary  as  ex  officio 
Judge  of  the  municipal  court.  (Beatty,  C.  J.,  dissenting.) 
—Id. 

39.  Constitutional  Law — Change  of  Salary. — ^The  compensa- 
tion of  the  city  Justice  of  the  peace,  who  is  an  officer  pro- 
vided for  by  the  constitution,  being  fixed  by  general  law,  as 
prescribed  in  section  103  of  the  Code  of  Civil  Procedure,  can 
only  be  changed  by  an  amendment  of  that  code,  and  not  by 
charter  provision,  and  can  neither  be  increased  nor  dimin- 
ished during  the  term  of  an  incumbent  or  by  any  special  or 
local  legislation;  and  the  city  Justice  designated  as  Judge 
of  the  municipal  court  of  Stockton,  whose  term  of  ofl^ce  be- 
gan prior  to  the  adoption  of  the  city  charter,  can  claim  his 
full  salary  as  city  Justice  under  the  code,  notwithstanding 
the  intent  of  the  charter  to  reduce  his  salary. — Id, 

See  Constitutional  Law. 

MURDER  AND  MANSLAUGHTER.     See  Criminal  Law. 

NEGLIGENCE. 

L  LiABiLiTT  OF  Railroad  Company — Failure  to  Give  Warning 
AT  Crossing — Evidence — Presumption — Proximate  Cause. — 
Where  an  injury  at  a  railroad  crossing  is  caused  by  a  loco- 
motive, upon  which  a  bell  was  not  kept  ringing  continuously, 
nor  a  whistle  blown  at  intervals  at  a  distance  of  eighty 
rods  before  reaching  the  crossing,  and  also  in  passing  over 
it,  as  required  by  section  486  of  the  Civil  Code,  the  railroad 
company  operating  the  locomotive  is  prima  facie  liable  for 
such  injury,  unless  the  person  sustaining  It  contributed 
thereto  by  his  own  negligence;  and  it  need  not  be  further 
proved  by  the  plaintiff  that  the  failure  to  ring  the  bell  or 
blow  the  whistle  was  the  proximate  cause  of  the  injury. — 
OrciUt  V.  Pacific  Coast  Railway  Company,  291. 
2  Killing  of  Animals  at  Crossing — Efforts  to  Avoid  Injury 
Immaterial — Presumptive  Negligence. — Where  such  failure 
to  give  warning  in  approaching  a  crossing  is  proved  in  an 
action  to  recover  damages  for  the  negligent  killing  of  anl- 
ma's,  evidence  Is  immaterial  as  to  whether  or  not  the  en- 
gineer, from  his  place  on  the  engine,  could  see  the  animals 
near  the  track  when  the  engine  was  approaching  before  they 
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NBOLIGBNCB   (Continued). 

came  running  upon  the  track  when  the  engine  was  but  forty 
feet  from  the  crossing,  and  that  he  did  all  he  could  to  aTOid 
injuring  them,  as  the  failure  to  glye  the  signals  required  by 
section  486  of  the  Ciyil  Code  amounted  to  preBumptiye  neg- 
ligence.— Id. 

3.  Appeal — Conflicting  Bvidenob— OoNCLusiyKHBSs  or  Vbdict 
— CoNTBiBUTOBT  Nbouoengs  —  PsoxiiffATB  Causb.— A  Terdict 
will  not  be  disturbed  in  the  appellate  court  where  the  eri- 
dence  is  conflicting;  and  where  the  OTidenoe  conflicts  as  to 
whether  an  engineer  could  haye  seen  animals  at  a  crossing 
in  time  to  prevent  any  injury  to  them,  though  they  mig^t 
haye  been  on  the  track  through  plaintiff's  want  of  care,  a 
flnding  for  the  plaintiff  impliedly  passes  upon  the  question 
in  the  plaintiff's  fayor  as  to  whether  or  not  the  fiiilure  to 
giye  the  required  signals  was  the  proximate  cause  of  the 
injury. — Id, 

4.  CoNnaBUTOBT  Nbgligsngb— •QuEsnoN  OF  LiAW.— Ordinarily, 
the  question  of  contributory  negligence  is  for  the  jury;  but 
when  the  eyidence  tending  to  establish  it  is  undisputed,  it 
becomes  a  matter  of  law  for  the  court  to  determine.  (Thobn- 
TON,  J.,  dissenting.) — Id, 

6.  Tbespassing  Animals  —  Bvidknob  of  CoNrBmnroBT  Nbou- 
GBNCE — ^Pboximate  Causb — BuBDSN  OF  Pboof. — ^Tho  fact  that 
the  animals  injured  were  running  at  large  in  a  lane,  where 
they  might  trespass  upon  the  railroad  company's  right  of 
way  across  the  lane,  contrary  to  the  proyisions  of  the  county 
act  requiring  all  cattle  to  be  conflned  by  their  owners  to 
prevent  trespass  upon  the  land  of  others  could  not  be  relied 
on  by  the  railroad  company  to  show  contributory  negligence 
on  the  part  of  the  owner  of  the  animals,  but  they  would 
still  have  to  show  that  it  was  the  proximate  cause  of  the 
injury  complained  of. — Id, 

6.  Duty  of  Railboad  Company  to  Dbivb  off  Animals — ^Rights 
OF  Ownbb — Remotb  Contbibutobt  Neoligenck. — ^Where  the 
animals  injured  were,  when  last  seen  by  the  owner,  nearly 
one  half  a  mile  from  the  railroad  track,  the  owner  had  a 
right  to  assume  that  the  required  statutory  slgniUs  would 
be  given  by  the  railroad  company,  so  that  the  animals  would 
be  driven  off  if  near  the  track  when  any  locomotive  or  train 
was  about  to  pass  over  the  crossing,  and  his  failure  to  pre- 
vent them  from  straying  upon  the  track,  toward  which  they 
were  turned,  is  too  remote  to  be  regarded  as  the  proximate 
cause  of  the  injury. — Id, 

7.  Cabbting  Pabsengeb  betond  Railboad  Station — ^Knowledge 
OF  Special  Risk — ^Bbbach  of  Dxrrr  of  Cabbieb — Question  of 
Tact, — Where  a  railroad  company  carries  a  passenger  be- 
yond and  away  from  all  its  usual  stopping-places,  to  a  place 
where  there  are  no  accommodations  for  alighting,  and  the 
company  knows  there  is  special  risk  and  hazard,  owing  to 
the  switching  of  the  engine,  it  is  its  duty  to  use  every  pre- 
caution for  the  protection  of  the  passenger  against  danger 
from  the  passing  engine,  and  whether  it  did  so  or  not  Is  a 
proper  question  of  fact  for  the  jury. — Franklin  ▼.  Southern 
Oatifomia  Motor  Road  Company,  63. 

8.  CONTBIBnTOBY   NEGLIGENCE    OF    PaSSENGEB — QXTESTION   OF   PACT. 

— ^In  such  case  it  is  a  question  of  fact  for  the  jury  to  de- 
termine whether  the  passenger,  with  the  knowledge  she  pos- 
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NEGLIOBNCB  (Continued). 

sessed  as  to  the  peril  of  the  place,  and  with  the  presumption 
she  was  entitled  to  indulge  as  to  the  degree  of  care  which 
the  employees  of  defendant  would  exercise  for  her  protecti(A» 
was  herself  guilty  of  negligence  which  proximately  con- 
tributed to  her  injury. — Id, 

9.    NbOLIOKNCI   RbLATIVK   to   ClBCUMSTAlTGES — ^PBOTINGE   OF   JUBY. 

—Negligence  is  not  aheolute,  but  is  relatiye  to  circumstances 
surrounding  the  case,  and  always  relates  to  s<mie  circum- 
stances of  tlme»  place,  and  person.  Contributory  negligence 
is  generally  an  inference  from  facts  and  circumstances,  which 
it  is  the  province  of  the  Jury  to  And. — Id. 

10.  Nonsuit  tob  Contbibutobt  Neouoenoe.  —  Nonsuit  on  the 
ground  of  contributory  negligence  should  only  be  granted 
when,  giYing  the  plaintiff  the  benefit  of  all  controverted 
questions,  it  is  apparent  to  the  court  that  a  verdict  in  his 
favor  must  be  set  aside. — Id. 

11.  Duty  or  Cabbikb  to  PASSENOEBr-PAssENOEB  NOT  Botnn>  TO 
Anticipatb  Neglioencb. — Carriers  owe  more  than  an  ordi- 
nary duty  to  their  passengers,  and  negligence  cannot  be  im- 
puted to  a  passenger  for  not  anticipating  culpable  negligence 
on  the  part  of  the  carrier,  but  he  has  a  right  to  act  on  the 
presumption  that  the  employees  of  the  carrier  will  use  that 
degree  of  care  which  persons  of  ordinary  prudence  are  ac- 
customed to  employ  under  the  same  or  similar  circum- 
stances.— Id, 

NBOOTIABLB  INSTRUMENTS. 

1.  Disputing  Liabiutt  of  Indobsbb— Pabol  Evidenob. — ^Though 
it  is  a  general  rule  that  between  an  indorser  and  a  bona 
fide  holder  of  negotiable  paper  the  liability  established  by 
the  indorsement  cannot  be  disputed,  yet  it  may  be  shown 
by  parol  evidence  that  from  the  way  in  which  his  indorse- 
ment was  procured  it  would  be  a  fraud  upon  him  to  permit 
its  enforcement;  and  when  the  facts  show  that  Its  enforce- 
ment against  the  indorser  would  be  inequitable,  the  case 
comes  within  the  exception  to  the  rule. — McPherson  v.  Wei- 
ton,  90. 

2.  Indobsembnt  to  Pabtnebship  —  Consent  to  Agbeeicxnt  be- 
tween Joint  Indobsebs. — The  fact  that  the  note  was  in- 
dorsed to  a  partnership  of  which  one  of  the  co-payees  was 
a  member  can  make  no  difference  as  to  equities  arising  out 
of  an  agreement  between  the  Joint  payees  who  indorsed  the 
note,  if  the  firm  had  knowledge  of  and  assented  to  the  agree- 
ment between  the  Indorsers. — Id, 

3.  Indobsement  afteb  Matubitt  Subject  to  Equities. — One  who 
takes  a  note  after  maturity  takes  it  subject  to  any  defense 
which  could  have  been  interposed  against  a  prior  indorsee. 
—Id. 

4.  Bvidencb — Cohpetbnot  of  Witness — Testimony  of  Indobseb 
against  Indobseb  of  Decedent. — An  action  by  an  indorsee  of 
a  firm,  one  of  the  members  of  which  is  deceased,  and  who 
was  also  a  payee  and  Indorser  of  the  note  against  a  co-payee 
and  co-indorser  of  the  note,  upon  bis  liability  as  indorser, 
is  not  an  action  against  the  legal  representative  of  the  de- 
ceased upon  a  claim  against  the  estate  of  the  decedent,  and 
the  defendant  is  a  competent  witness  to  testify  to  facts  oc- 
curring before  the  death  of  the  decedent. — Id. 
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NEGOTIABLE  INSTRUMENTS  (Continued) - 
6.  Promissory  Note — Signature  without  Authority — ^Failure 
TO  Repudiate — Ratification. — Where  the  name  of  one  ap- 
parent maker  of  a  promissory  note  has  been  signed  thereto 
by  the  other  maker  thereof,  without  authority  or  designa- 
tion of  agency,  and  without  the  knowledge  or  consent  of  the 
one  who  did  not  sign  the  note,  the  mere  failure  of  the  latter 
to  repudiate  the  signature,  or  to  notify  the  holder  that  he 
would  not  be  bound  by  the  note  after  knowledge  thereof, 
without  any  further  element  of  estoppel,  does  not  amount 
to  a  ratification  of  the  signature. — Oalifornia  Bank  y.  Sayre, 
102. 

See  Mortgage. 
NEJWSPAPER.    See  Contempt;  Criminal  Law,  14. 

NEW  TRIAL. 

1.  Practice — Presumption. — If  an  order  granting  a  new  trial  is 
silent  as  to  the  ground  on  which  it  was  made,  and  the  exist- 
ence of  a  valid  ground  is  shown  by  the  record,  the  appellate 
court  will  presume  that  the  order  was  made  on  that  ground. 
— Curtisa  V.  Starr  d  Co.,  376. 

2.  Practice — Conflict  op  Evidence — Duty  of  Judge. — It  Is  the 
duty  of  the  judge  of  the  trial  court  to  grant  a  new  trial 
whenever  he  is  not  satisfied  with  the  verdict  upon  the  evi- 
dence. The  rule  as  to  conflict  of  evidence  does  not  apply  in 
the  trial  court. — Id. 

3.  New-trial  Statement — Insufficiency  op  Evidence — Specifi- 
OATiONS. — Specifications  in  a  statement  on  motion  for  new 
trial,  of  particulars  of  the  insufficiency  of  the  evidence  to 
sustain  the  decision  of  the  trial  court,  which  do  not  purport 
to  state  wherein  in  any  particular  the  evidence  is  Insufficient 
to  sustain  or  justify  the  decision,  but  merely  state  that  there 
was  no  evidence  to  sustain  or  justify  certain  findings  by 
numbers  or  which  stand  alone  as  mere  statements  as  to 
what  the  evidence  shows  or  as  to  what  it  was  upon  the 
trial,  without  being  joined  to  a  proper  specification,  are  in- 
suflacient,  under  section  659  of  the  Code  of  Civil  Procedure, 
— Spotts  V.  Eanley,  155. 

4.  Surprise — Continuance. — The  party  who  claims  to  be  sur- 
prised must  move  for  a  continuance  at  the  earliest  prac- 
ticable period.  He  is  not  ordinarily  aUowed  to  wait  until 
he  sees  how  the  case  is  going  before  he  makes  his  motion. 
Instance. — McLear  v.  Hapgoody  557. 

See  Appeal,  13;  Criminal  Law,  71;  Evidence,  6. 

NOTICE. 

1.  Vendor  and  Purchaser — ^Bona  Fide  Purchaser — Unrecorded 
Lease  as  Notice — Possession  of  Lessee — Duty  of  Pub- 
chaser. — ^Though  an  unrecorded  lease  for  a  period  of  ten 
years  is  void  as  against  a  purchaser  of  the  leased  property, 
unless  he  had  notice  of  its  existence,  or  such  notice  as  should 
put  him  upon  such  inquiry  as  would  disclose  its  existence, 
yet  such  lease  is  good  between  the  parties,  and  the  actual 
possession  by  the  lessee  of  the  leased  premises  is  sufficient 
to  put  the  purchaser  on  inquiry  as  to  the  extent  of  the  claim 
of  the  lessee,  regardless  of  whether  the  purchaser  knew  of 
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NOTICE  (Continued). 

the  possesBion,  or  not,  it  being  his  duty  to  know  who  was 
in  possession  before  making  the  purchase.  —  Scheerer  v. 
Cuddy,  270. 

2.  Possession  of  Locked  Rooms  by  Lodge. — The  fact  that  the 
rooms  held  under  such  lease  were  held  by  a  lodge,  and  that 
the  doors  of  the  rooms  were  locked  when  the  purchaser 
looked  at  the  house,  and  that  he  did  not  know  they  were 
occupied,  does  not  relieve  the  purchaser  from  inquiry  as  to 
who  were  in  actual  possession  of  the  rooms. — Id. 

S.  Peksumption  of  Notice  to  Purchaseb — ^Rkbuttinq  E^rmENCE 
— ^Diligent  Inquiry  as  to  Right  of  Possessob. — A  vendee  is 
presumed  to  have  purchased  and  taken  a  conveyance  from 
the  vendor  with  full  notice  of  all  the  legal  and  equitable 
rights  in  the  premises  of  a  stranger  to  the  vendor's  title  of 
record,  who  Is  in  actual  possession,  and  to  take  in  sub- 
ordination of  those  rights;  and  this  presumption  can  only 
be  overcome  or  rebutted  by  clear  and  explicit  proof  on  the 
part  of  the  purchaser,  or  those  claiming  under  him,  of  dili- 
gent, unavailing  effort  by  the  vendee  to  discover  or  obtain 
actual  notice  of  any  legal  or  equitable  rights  in  behalf  of  the 
party  in  possession. — Id. 

4.  BuBDEN  OF  Inquiry — Knowledge  of  Possession. — The  burden 
of  making  the  proper  inquiry  is  cast  upon  the  purchaser  by 
the  mere  fact  of  actual  possession  of  a  stranger  to  the  record 
title;  and  he  cannot,  by  failure  to  acquaint  himself  with  the 
fact  of  possession,  avoid  inquiry,  or  evade  the  effect  of  the 
rule. — Id. 
See  Mobtgage,  8;  Trust,  14. 

OFFICERS.    See  Public  Officers. 

OFFSET.    See  Account,  1. 

ORDINANCE.     See  Constitutional  Law,  3;   Municipal  Cobpo- 

BATIONS. 

PARTIES.     See  Mistake,   4,   5;    Municipal   Cobporations,   11; 
Tbust,  2. 

PARTNERSHIP. 
Cebtificate  of  Pabtnebship — Firm  Name  Disclosing  Subnames 
OF  Pabtnebs  —  Constbuction  of  Code. — A  firm  name  com- 
posed of  the  surnames  of  all  the  partners  is  a  "designation 
showing  the  names  of  the  persons  interested  as  partners," 
and  not  a  "fictitious  name."  within  the  meaning  of  section 
2466  of  the  Civil  Code;  and  no  certificate  stating  the  names 
in  full  of  all  the  members  of  the  partnership  is  required  to 
be  filed  or  published  in  such  case  before  an  action  can  be 
maintained  for  services  rendered  by  the  partnership. 
(WoBKS,  J.,  dissenting.) — Pendleton  v.  Cline,  142. 

See  Estates  of  Deceased  Pebsons,  132;  Negotiable  Instbu- 
ments,  2;  Tbust.  1-3. 

PATENTS.     See  Public  Lands,  1-12. 
PLACE  OF  TRIAL. 
Jubisdiction — County  of  Obange — Los  Angeles  Courts. — Tho 
act  creating  the  county  of  Orange  did  not  deprive  the  Los 
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PLACE  OP  TRIAL  (Continued). 

Angeles  courts  of  Jurisdiction  oyer  cases  previously  com- 
menced.   Such  cases  could  only  be  removed  to  the  county  of 
Orange  on  motion  properly  made. — Tolman  ▼.  Smithy  280. 
See  Cbiminal  L^w,  1. 

PLEADING. 

1.  CONBTBUCnON — STATUTE    OF    ITaAVDB — CONTRACT — ^DEMTTItBER. — 

An  allegation  that  a  contract  was  made,  without  stating 
whether  or  not  it  was  in  writing,  will  be  construed  to  mean 
that  the  contract  was  in  writing,  if  the  law  requires  it  to  be 
so. — Barnard  y.  Lloyd,  181. 

2.  Dkmubbeb  tob  Unoebtaintt — Aid  fbom  Gcneraii  Axxxoation. 
— ^Upon  a  demurrer  to  a  pleading  for  uncertainty  in  a  par- 
ticular specified,  a  general  allegation,  though  it  would  not 
have  been  sufficient  standing  alone,  may  nevertheless  assist 
to  make  the  complaint  certain  in  the  particular  mentioned. — 
HiUc^nson  v.  McNally,  619. 

8.  ICiBJOiNDD  OF  Causes  of  Action  —  Dbmubbbb  —  MonoK  io 
Stuxx  out. — ^A  misjoinder  of  two  causes  of  action  in  a 
complaint  can  only  be  objected  to  by  a  demurrer  on  that 
ground,  and  cannot  be  remedied  by  a  motion  to  strike  out 
part  of  the  pleading. — Everadon  y.  Mayhew,  1. 

4.  iNTnVENTTON — AKENDMENT    AT   TbIAL  TO    CONFOBM   TO   PBOOFS 

— ^DiSGBETioN. — It  is  within  the  discretion  of  the  trial  court 
to  allow  an  intervener  to  amend  his  complaint  at  the  trial 
to  conform  to  the  proofs,  and  it  is  not  error  to  allow  such 
amendment. — Ward  v.  Waterman,  488. 

5.  Appbait—Judomknt  upon  Demubbeb  TO  CoMPLAiNi>— Amend- 
ment.— ^Where  a  demurrer  to  a  complaint  has  been  properly 
sustained,  and  it  does  not  appear  that  any  leave  was  asked 
to  amend  the  complaint,  the  Judgment  for  the  defendant, 
rendered  upon  fhe  sustaining  of  the  demurrer,  will  not  be 
reversed  on  the  ground  that  leave  to  amend  was  not  granted. 
'-'Barker  v.  Freeman,  533. 

6.  Amendment. — An  amended  complaint  supersedes  the  orig- 
inal, and  all  questions  in  relation  to  the  sufficiency  of  the 
latter  drop  out  of  the  case. — Schneider  v.  Broton,  205. 

7.  Amendment  to  Answeb — Continuance — ^Affidavit — ^BCatkbi- 
AiiiTT  OF  Evidence — Diuqence. — ^Permitting  the  defendant  to 
amend  his  answer,  and  refusing  to  postpone  the  trial  on  the 
ground  of  absence  of  evidence  to  meet  the  issues  raised  by 
such  answer,  is  not  error,  where  the  record  does  not  disclose 
that  the  motion  to  postpone  the  trial  was  made  upon  affi- 
davit showing  the  materiality  of  the  evidence  expected  to  be 
obtained,  and  that  due  diligence  had  been  made  to  obtain  it 
— Btorch  V.  McCain,  304. 

8.  Amendment  of  Answeb  —  Retbial  of  Fobeclosube  Suit  — 

MOBTOAQE  Note — LiaBILITT  of  Payee  as  InDOBSEB — AnnggMgiyr 

between  Joint  Payees. — After  trial  of  a  foreclosure  suit.  In 
which  one  of  two  Joint  payees  of  the  mortgage  note  was 
charged  as  an  indorser,  and  had  filed  an  answer  admitting 
the  indorsement  and  waiver  of  demand,  notice,  and  protest, 
and  pleading  that  his  co-payee  was  the  real  party  in  interest, 
and  that  the  action  was  barred  by  limitation,  and  after  re- 
versal of  a  Judgment  in  favor  of  the  indorser,  it  is  not  error 
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PLEADING  (Continued), 

for  the  court  before  retrial  to  permit  the  Indorser  to  amend 
his  answer  by  averring  that  at  the  time  of  the  indorsement 
and  waiver  it  was  agreed  between  himself  and  his  co-payee, 
who  joined  in  the  indorsement  of  the  note  to  a  firm  of  which 
the  co-payee  was  a  member,  that  such  co-payee  would  ad- 
vance the  whole  consideration  of  the  note  to  the  mortgagors, 
and  that  he  would  repay  him  one  half  thereof  on  demand, 
and  that  he  should  be  held  harmless  of  his  indorsement,  and 
in  no  event  be  required  to  pay  the  note. — McPherson  v. 
Weston,  90. 
9.  Chanoc  of  Issues — Showikq  op  Dhjoisnce. — Such  amend- 
ment is  not  inconsistent  with  the  admission  of  indorsement 
and  waiver,  but  explains  how  they  were  made  and  what 
effect  they  were  to  have,  and  does  not  fall  within  the  rule 
that  an  admission  cannot  be  changed  into  a  denial  upon  a 
second  trial;  and  as  the  amendment  would  aid  the  court  In 
doing  complete  justice  between  the  parties,  no  showing  of 
diligence  was  required,  and  it  is  immaterial  that  defendant 
had  knowledge  of  the  new  matter  pleaded  when  he  filed  his 
original  answer. — Id. 

10.  Amendment  DtmiNO  Trial — Discbetion. — It  Is  In  the  discre- 
tion of  the  court  to  allow  a  further  amendment  of  such 
answer  during  the  second  trial,  to  show  more  fully  the  cir- 
cumstances under  which  the  note  and  mortgage  were  ob- 
tained, and  the  indorsement  and  waiver  made  upon  the  note, 
there  being  no  claim  that  the  new  matter  operated  as  a 
surprise  upon  the  plaintiff,  whereby  he  was  prevented  from 
fully  controverting  It  upon  the  trial. — Id^ 

11.  Plbadino — ^Validitt  of  CoN^TBAcrr — Mental  Inoapacitt — To- 
tal Want  of  Undsbstanding. — ^A  complaint  alleging  that  a 
deed  of  trust  was  void  upon  the  ground  that  the  grantor 
was  Incapacitated  from  giving  his  consent  to  the  contract 
by  physical  and  mental  disease,  not  having  proper  control 
of  himself  and  capacity  to  act  In  a  reasonable  and  proper 
manner,  and  being  still  further  Incapacitated  by  inebriety, 
whereby  he  was  at  the  date  of  the  instrument  non  oompoa 
mentis,  does  not  show  that  the  contract  was  void  under 
section  38  of  the  Civil  Code,  It  not  being  directly  or  in- 
directly, definitely  or  Indefinitely,  alleged  that  the  grantor 
was  "entirely  without  understanding." — More  v.  Calkira,  111. 

12.  Rescission  of  Contract  fob  Unsound  Mind — Offeb  to  Re- 
store.— Conceding  that  such  complaint  shows  such  an  "un- 
sound mind,"  though  "not  entirely  without  understanding," 
as  would  Justify  a  rescission  of  the  deed  of  trust,  under 
section  39  of  the  Civil  Code,  and  the  chapter  on  rescission 
therein  referred  to,  yet  if  It  does  not  state  any  offer  to  re- 
store the  money  paid  under  the  contract,  or  that  plaintiff  Is 
ready  or  willing  to  restore  anything  of  value  received  from 
defendant  under  the  contract,  it  states  no  cause  of  action 
for  rescission. — Id. 

See  Contbact,  1;  Conversion,  2;  Deed;  Homestead,  1-3; 
MoBTGAGE,  8;  Public  Officers.  8-14;  Quieting  Title;  Re- 
scission, 13-17;  Trust,  15;  Vendor  and  Vendee,  1,  8. 

POLICE.     See  Public  Officers,  1-3. 
LXXXV.  Cal.— 45 
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POLICE  POWER.     See  Constitutionai.  Law,  8. 

POSSESSION.  See  Cbimiital  Law,  29;  Estates  or  Deceased 
Persons,  19;  Landlobd  aot)  Tenant,  4;  Nones;  Quiet- 
iNo  Trruc;  Taxation,  4;  Van  Nebs  Obdinanob. 

PRACTICE. 

1.  Vacation  of  Judgment — ^Disobetion — ^Affbal. — An  applica- 
tion to  set  aside  a  Judgment  is  directed  to  the  sound  legal 
discretion  of  the  trial  court,  and  an  order  granting  the  ap- 
plication will  not  be  reversed  on  appeal  unless  it  clearly 
appears  that  the  court  abused  its  discretion.— BueZI  ▼.  Bm- 
ericht  116. 

2.  Libebalitt  in  Exercise  of  Disobetion — ^Fbomotion  of  Jus- 
tice.— ^The  power  of  the  court  should  be  freely  and  liberally 
exercised,  under  section  473  of  the  Code  of  Clyil  Procedure, 
to  mold  and  direct  lis  proceedings  so  as  to  dispose  of  cases 
upon  their  substantial  merits;  and  its  order  will  not  be  re- 
versed unless  its  power  has  been  exercised  in  a  manner  which 
Is  calculated  to  defeat,  rather  than  advance,  the  ends  of 
justice.— Id. 

8.  Excusable  Neglect — Absence  fbom  Tbial — ^Want  of  Notice 
— Sufficiency  of  Showing. — Aflldavits  presented  in  support 
of  a  motion  to  set  aside  a  Judgment,  which  state  that  the 
defendant  and  his  attorney  resided  at  a  great  distance  from 
the  county  seat,  and  that  neither  of  them  was  present  when 
the  case  was  set  for  trial  or  when  it  was  tried,  owing  solely 
to  a  want  of  notice  of  the  setting  of  the  case;  that  they  were 
not  notified,  and  never  heard  that  it  had  been  set  until  just 
before  the  trial,  and  then  the  time  was  too  short  to  enable 
them  to  be  present,  owing  to  their  distance  from  the  county 
seat;  and  that  they  had  a  good  defense  on  the  merits, — 
present  facts  suflacient  to  make  out  a  prima  facie  case  of  ex- 
cusable neglect,  and  if  not  controverted,  will  justify  an  order 
vacating  the  judgment. — Id, 

4.  Petition  to  Pbovb  Exceptions — Pailube  of  Pboop. — ^A  peti- 
tion for  leave  to  prove  an  exception  will  be  denied,  where 
it  appears,  from  the  evidence  upon  an  issue  of  fact  as  to 
the  alleged  matter  of  exception  taken  before  a  referee  ap- 
pointed by  the  supreme  court,  that  the  allegations  of  the 
petition  are  not  established  by  the  preponderance  of  evi- 
dence.— Crow  V.  Minor,  214. 

6.  Tbial — Opening  Case  fob  Fubtheb  Evidence — ^Discbetion. — 
The  granting  of  a  motion  for  leave  to  open  a  case  before 
the  final  decision,  and  to  introduce  a  deed  in  evidence  which 
had  been  inadvertently  omitted,  is  a  matter  resting  in  the 
discretion  of  the  trial  court,  and  its  ruling  will  not  be  dis- 
turbed on  appeal,  unless  there  is  a  clear  abuse  of  discretion. 
—McOrath  v.  Wallace,  622. 

See   Affbal;    Cebtiobabi;    Findings;    Instbuctions;    New 
Tbial;  Place  of  Tbial. 

principal  and  agent.    See  Agenot. 

PRIORITY.    See  liOBTOAQ^  11,  14. 
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PROBATE  LAW.    See  E?^ates  op  Dbcsased  Pebsons. 
PROHIBITION. 

TBIAI.  of  MISDBMEANOB  fob  CoNDUCTINO   BUBIITESB  'WITH0X7T  lOr 

CENSE — ^Plea  to  Jubisdiction  —  Remedy  bt  Appeal. — ^Where 
the  petitioner  was  arrested  under  a  warrant  issued  on  a 
complaint  filed  in  the  police  court,  and  charged  with  a  mis- 
demeanor in  having  carried  on  business  without  a  license, 
and  pleaded  not  guilty,  and  also  filed  a  plea  to  the  juris- 
diction of  the  court,  a  writ  of  prohibition  will  not  be  issued 
to  restrain  the  court  from  proceeding  with  the  trial  of  the 
action,  as  the  petitioner  has  a  plain,  speedy,  and  adequate 
remedy  at  law,  by  appeal  to  the  superior  court.  If  he  should 
be  convicted. — Btrouse  ▼.  Police  Court  of  tJie  City  and  County 
of  Ban  FrancisoOt  49. 

PROMISSORY  NOTES.    See  Cowtbactb,  1-2;  Negotiable  Inbtbu- 

ME1TT8. 

PUBLIC  LANDS. 

1.  Mexican  Gbant  —  Conclusiveness  of  Patent  —  Homestead 
Entbt. — ^A  patent  to  land,  issued  by  the  United  States  upon 
a  confirmed  Mexican  grant  Is  conclusive  upon  the  United 
States  government  and  all  claiming  under  it  after  the  date 
of  its  issue,  and  precludes  any  subsequent  homestead  entry 
of  the  same  la'nd  under  an  act  of  Congress. — Adair  ▼.  White, 
813. 

2.  BouNDABiEB  —  Debobiption  IN  PATENT — MONUMENTS. — In  de- 
termining the  boundaries  of  a  patent  as  applied  to  the  tract 
of  land  described  in  it,  courses  and  distances  must  yield  to 
natural  objects  or  monuments  called  for. — Id. 

8.  Survey  of  Public  Land  after  Patent. — ^A  survey  of  public 
land,  made  many  years  after  a  patent  has  issued  to  certain 
lands  under  a  prior  survey,  confirming  a  Mexican  grant,  is 
entitled  to  but  little  consideration,  and  cannot  disturb  or 
damage  the  boundary  lines  of  the  lands  which  have  gone 
into  the  patent  and  which  are  conclusive  between  the  holder 
under  the  patent  and  the  United  States  government — Id. 

4.  Pueblo  Lands  —  Mexican  Grant  —  Patent  —  Title  of  San 
Pbancisco. — ^The  pueblo  of  San  Francisco  derived  its  title 
to  its  lands  from  the  grant  of  the  government  of  Mexico, 
and  not  from  the  United  States,  whose  patent  is  not  an 
original  grant,  and  did  not  emanate  from  the  source  of  title, 
and  was  not  necessary  to  invest  title  in  the  city,  but  Is  a 
mere  acknowledgment  that  the  pueblo  had  title  under  the 
Mexican  government,  which  existed  at  the  cession  of  the 
territory,  and  is  a  release  of  all  claim  of  the  United  States 
to  the  property  found  by  its  tribunals  to  have  been  so  vested 
in  the  pueblo. — United  Land  Association  v.  Knight,  448. 

6.  Subvey — Location  of  Quantity. — The  pueblo  grant  of  San 
Francisco  was  of  a  fixed  and  definite  quantity,  with  bound- 
aries established  on  three  sides  by  the  terms  of  the  grant, 
and  required  a  survey  merely  for  the  purpose  of  fixing  the 
fourth  or  southern  line  so  as  to  secure  the  given  quantity, 
exclusive  of  lands  held  by  title  paramount  within  the  ex- 
terior boundaries)  but  such  quantity,  though  required,  could 
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not  control  the  natural  boundaries  described,  and  could  only 
be  ascertained  by  going  south  for  quantity. — Id. 
«.  Conclusiveness  of  Subvet  and  Patent  —  Pbiob  Rights  of 
Thibd  Pabties. — ^The  survey  of  such  grant  belonged  to  the 
political  department  of  the  government,  and  not  to  the 
courts,  and  the  survey  and  patent  are  conclusive  upon  the 
courts  in  actions  of  ejectment,  when  not  in  conflict  with  the 
prior  rights  of  third  persons;  but  when  such  prior  rights  are 
involved,  the  inconclusiveness  of  the  survey  and  patent  may 
be  asserted  to  the  extent  essential  for  the  protection  of  such 
prior  rights. — Id, 

7.  Bjbotment — Collatebal  Attack  upon  Patent — ^Poweb  to 
Convey. — The  cours  have  the  right,  even  in  actions  of  eject- 
ment when  the  parties  present  and  rely  upon  a  patent  from 
the  United  States  to  inquire  as  to  whether  or  not  the  descrip- 
tion given  in  the  patent  includes  land  which  the  government 
or  its  officers  had  no  power  to  convey. — Id. 

8.  CONSTBUCTION  OF  PATENT— QUITCLAIM — ^RELATION. — ^ThO  pa- 
tent to  pueblo  lands,  as  a  conveyance,  is  to  be  construed  only 
as  quitclaim,  and  takes  effect  by  relations  at  the  time  when 
proceedings  were  instituted  before  the  board  of  land  commis- 
sioners for  confirmation  of  the  Mexican  grant;  and  can  con- 
vey nothing  which  the  government  of  the  United  States  had 
not  the  power  to  grant  or  confirm  at  the  date  of  filing  the  pe- 
tition for  confirmation,  or  which  was  not  then  or  thereafter 
vested  in  the  United  States. — Id. 

9.  Patent  as  Reoobd  Evidence. — Though  a  patent  for  pueblo 
lands  is  record  evidence  of  the  validity  of  the  Mexican  grant 
under  the  laws  of  Mexico,  it  is  valid  as  such  record  only  to 
the  extent  that  it  conforms  to  the  decree  of  confirmation  with 
reference  to  the  fixed  natural  boundaries,  and  to  the  survey 
made  by  the  political  or  ministerial  department,  establishing 
a  boundary  not  fixed  and  determined  by  the  decree  of  con- 
firmation.— Id. 

10.  PowEB  OF  Land  Depabtment— Subvet  and  Patent  Contbolled 
BT  Decbee  of  Confirmation. — ^The  officers  of  the  land  depart- 
ment have  no  power  to  include  in  a  survey  and  patent  to  land 
issued  in  satisfaction  of  a  pueblo  grant,  land  outside  of  the 
natural  boundaries  given  in  the  decree  of  final  confirmatioTi 
of  the  grant,  but  are  bound  by  the  description  given  in  the 
decree  so  far  as  it  describes  definitive  boundaries. — Id. 

11.  Boundabies  of  Pueblo  Lands  of  San  P^ancisco — High-watki? 
Mark. — The  decree  of  confirmation  of  the  pueblo  lands  of  San 
Francisco,  having  described  one  of  the  definitive  boundaries 
of  such  lands  as  being  the  "extreme  upper  portion  of  the  pen- 
insula above  ordinary  high-water  mark,"  etc.,  such  boundary 
must  control  the  survey  and  patent  though  the  survey  made 
under  the  decree  fixed  the  boundary  below  the  ordinary  high- 
water  mark,  and  the  patent  recited  the  decree  confirming  the 
grant  and  in  its  granting  clause  described  the  boundaries  of 
the  land  as  fixed  in  the  survey.  (McFabland,  J.,  Beatty,  C. 
J.,  and  WoBKS,  .T.,  dissenting.) — Id. 

12.  Ejectment — Evidence — Location  of  Lands  below  High-wa- 
teb  Mark. — Evidence  is  admissible  in  an  action  of  ejectment 
to  challenge  the  validity  of  such  patent  as  a  conveyance  of 
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a  particular  tract  for  the  recovery  of  which  the  action  is 
brought,  on  the  ground  that  the  tract  is  below  ordinary  high- 
water  mark  in  a  navigable  arm  of  the  hay  of  San  Francisco, 
and  was  not  embraced  within  the  lands  covered  by  the  grant 
which  the  patent  was  intended  to  evidence  and  was  not  on 
land  which  the  government  or  its  officers  had  the  power  to 
convey  but  consisted  of  land  belonging  to  the  state  of  Cali- 
fornia at  the  time  of  the  patent. — Id. 
18.  TiDE-LAKDS — ^TiTLE  OF  STATE — Lauds  below  ordinary  high- 
water  mark  belonged  to  the  Mexican  government  by  virtue  of 
its  sovereignty  and  were  no  part  of  the  pueblo  lands  of  San 
Francisco;  but  passed  to  the  state  of  California  immediately 
upon  its  admission  to  the  Union;  and  the  government  of  the 
United  States  had  no  power  to  grant  such  lands  to  the  city 
of  San  Francisco. — Id, 

14.  Nature  of  Pueblo  Grant — Mexican  Law — ^Rights  of  Govern- 
ment— Title  to  Seashore. — The  pre-existing  title  to  pueblo 
lands  under  Mexican  law  was  never  a  fee,  or  in  the  nature  of 
a  private  land  grant,  but  merely  vested  the  use  of  the  land 
in  the  pueblo  in  trust  for  the  benefit  of  settlers,  with  power 
as  the  representative  of  the  state  to  make  private  grants  to 
settlers,  but  not  upon  the  seashore;  and  the  fee  of  all  the 
lands  which  had  not  passed  into  private  ownership  remained 
In  the  government,  which  was  not  deprived  of  the  power  of 
making  grants  to  private  persons  within  the  limits  of  the 
pneblo,  and  retained  the  title  to  the  seashore  unencumbered 
by  any  power  or  trust  conferred  upon  the  pueblo,  which  title 
passed  to  the  United  States,  and  from  It  to  the  state  of  Cali- 
fornia, before  the  United  States  saw  fit  to  vest  the  fee  of  the 
pueblo  lands  in  the  city  as  the  successor  of  the  pueblo. — Id. 

15.  Stare  Decisis — Case  Overrui^ed. — The  rule  of  stare  decisis 
does  not  apply  to  the  decision  in  the  case  of  People  v.  Ban 
Francisco,  75  Cal.  389.  so  far  as  it  determines  the  conclusive- 
ness of  the  patent  of  the  city  of  San  Francisco,  that  question 
being  unnecessary  to  the  decision  of  that  case,  and  its  deter- 
mination being  erroneous,  and  In  conflict  with  the  decisions 
of  the  supreme  court  of  the  United  States.  (MgFabland,  J., 
Bkattt,  C.  J.»  and  Works,  J.»  dissenting.) — Id. 

PUBLIC  OFFICERS.  , 

1.  CONSTTTUnONAX  LiAW — SPECIAL  LEGISLATION — POLIOE  FOROE  OF 

Sacramento — Mandamus. — The  act  of  the  legislature  of 
March,  1889,  authorizing  the  police  commissioners  of  the  city 
of  Sacramento  to  appoint  policemen  not  exceeding  thirty  In 
number,  and  amending  section  6  of  the  act  of  1872,  which  au- 
thorized the  board  of  police  commissioners  of  said  city  to  ap- 
point a  permanent  police  force,  consisting  of  a  captain  and 
policemen  not  exceeding  fifteen  In  number,  is  a  special  act, 
and  forbidden  by  section  25  of  article  4  of  the  constitution, 
and  the  city  board  of  trustees  cannot  be  compelled  by  manda- 
mus to  proceed  to  levy  a  tax  under  it  to  raise  a  sum  of  money 
to  pay  the  salaries  of  the  extra  police  force  so  appointed. — 
Farrell  v.  Board  of  Trvstees  of  the  City  of  Sacrainento,  408. 

2.  Construction  of  Constitution — Creation  of  Local  Officers — 
Policemen. — The  provision  of  subdivision  28  of  section  25, 
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article  4,  of  the  constitution,  forbidding  the  legislature  to 
pass  special  laws  "creating  offices  or  prescribing  the  powers 
and  duties  of  officers,  in  counties,  cities  and  counties,  town- 
ships, election  or  school  districts,"  construing  its  terms  In 
their  ordinary  meaning,  applies  to  all  officers  who  are  ap- 
pointed to  exercise  their  duties  In  either  of  the  particular 
political  divisions  above  mentioned,  and  is  not  limited  to 
officers  representing  the  whole  of  such  political  divisions,  and 
therefore  Includes  policemen  in  a  city. — Id. 

3.  Delegation  of  Legislative  Poweb — Appointment  of  Officers 
— Special  Legislation. — The  power  to  create  offices  not  cre- 
ated by  the  constitution  Is  a  legislative  power  which  cannot 
be  delegated,  though  the  legislature  may  vest  the  appoint- 
ment of  officers  in  such  individual,  or  officer,  or  board  as  it 
may  think  proper;  but  it  can  neither  create  an  office  by  spe- 
cial act,  nor  can  it  by  special  act  vest  the  power  to  appoint 
an  officer  in  any  board  whatever. — Id, 

4.  Justice  of  the  Peace — Power  to  Dismiss  Criminal  Action — 
District  Attorney. — A  justice  of  the  peace  has  power  to  de- 
termine whether  or  not  a  criminal  action  brought  before  him 
shall  be  dismissed,  and  Is  not  bound  to  obey  the  order  of  the 
district  attorney  for  such  dismissal. — People  v.  Ward,  585. 

6.  Misconduct  in  Office — ^Taking  Jurisdiction  without  Con- 
sent OF  District  Attorney — Erroneous  Instruction. — Upon 
trial  of  a  Justice  of  the  peace  charged  with  misconduct  In 
office  in  taking  Jurisdiction  of  a  criminal  action  brought  be- 
fore him  against  the  known  wishes  of  the  district  attorney, 
and  with  knowledge  that  a  prosecution  had  been  dismissed 
before  another  Justice  of  the  same  township,  and  that  the 
district  attorney  was  prosecuting  the  same  defendant  before 
a  Justice  of  another  township,  it  is  prejudicial  error  to  in- 
struct the  Jury  that  it  is  the  duty  of  a  Justice  of  the  peace 
before  whom  criminal  proceedings  are  pending  to  enter  a 
dismissal  upon  the  motion  of  the  district  attorney. — Id, 

6.  Jurisdiction  of  Offense — Action  Pending— Conduct  of  Dis- 
trict Attorney — Instruction. — That  the  Justice  so  charged 
with  misconduct  had  Jurisdiction  to  try  the  case  and  render 
judgment,  notwithstanding  a  prosecution  pending  before  a 
Justice  of  the  peace  of  another  township,  must  be  taken  as 
the  law  of  the  case,  if  the  district  attorney  had  set  the 
precedent  of  trying  the  same  case  while  it  was  pending  be- 
fore another  Justice,  and  if  the  court  instructed  the  Jury  that 
the  defendant  had  such  Jurisdiction. — Id. 

7.  Removal  of  Judicial  Officer  for  Misconduct — Insufficient 
Indictment. — ^To  remove  a  Judicial  officer  for  misconduct  in 
office,  the  act  charged  must  have  been  done  in  the  discharge 
of  Judicial  functions,  and  must  be  charged  to  have  been  done 
with  corrupt,  partial,  malicious,  or  other  improper  motives, 
and  with  knowledge  that  it  was  wrong;  and  an  Indictment 
charging  a  Justice  of  the  peace  with  misconduct  in  office  In 
taking  Jurisdiction  of  a  criminal  action  for  the  sole  purpose 
of  making  the  acquittal  of  the  defendant  a  bar  to  further 
prosecution  tor  the  same  crime  in  an  action  pending  in  an- 
other township,  which  contains  no  averment  that  the  Justice 
intended  to  acquit  the  defendant,  or  that  he  acted  from  cor- 
rupt n^otivps.  or  that  he  knew  his  acts  to  be  unlawful,  is 
insufficient  under  section  758  of  the  Penal  Code. — Id, 
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8.  SuMMABY  Removal  of  Officer — Accusation — ^Pabtixs — Com- 
FLAiNT  or  Private  Citizen. — Section  772  of  the  Penal  Code, 
providing  for  the  summary  removal  of  officers,  and  for  an 
accusation  in  wrftlng  verified  by  the  oath  of  any  person 
against  an  officer  for  neglect  to  perform  his  official  duties, 
and  requiring  the  superior  court  before  which  the  accusation 
is  presented  to  cite  the  party  charged  to  appear  before  the 
court  at  a  time  designated,  and  to  proceed  to  hear  the  ac- 
cusation in  a  summary  manner,  etc.,  contemplates  proceed- 
ings founded  upon  a  written  accusation  of  a  private  person, 
and  not  upon  a  public  Indictment  or  Information  brought  in 
the  name  of  the  people. — Woods  v.  Varnum,  639. 

9.  Verification  of  Accusation — Affidavit. — ^An  accusation  for 
the  removal  of  an  officer,  commencing  "J.  M.  W.  upon  oath 
presents,"  etc.,  "the  following  accusation,  alleging,"  etc.,  and 
subscribed  and  sworn  to  before  the  clerk,  makes  the  whole 
document  an  affidavit  upon  which  perjury  could  be  assigned, 
and  is  a  sufficient  verification  of  the  accusation  under  sec- 
tion 772  of  the  Penal  Code. — Id. 

10.  Summary  Proceeding — Trial  bt  Jury — Constitutional  Law. 
— The  "summary  manner"  of  the  trial  of  civil  officers  for 
misdemeanor  in  office  mentioned  In  section  772  of  the  Penal 
Code  excludes  the  right  of  trial  by  jury,  and  the  manner  of 
the  trial  is  within  the  power  of  the  legislature,  under  arti- 
cle 4,  section  18,  of  the  constitution. — Id. 

11.  Interpretation  of  Constitution  —  Right  of  Jury  Trial — 
Common  Law — ^Tenure  of  Office  Created  by  St.\tute. — The 
provision  of  the  constitution  that  the  "right  of  trial  by  jury 
shall  be  secured  to  all,  and  remain  inviolate,"  refers  gen- 
erally to  those  cases  in  which  the  right  of  trial  by  jury 
existed  at  common  law  at  the  time  of  the  adoption  of  the 
constitution,  and  does  not  include  new  offices  created  by 
the  statute  after  the  adoption  of  the  constitution,  or  the 
case  where  the  legislature  creates  an  office,  and  subjects  the 
incumbent  to  a  trial  for  his  official  misconduct  without  a 
jury. — Id. 

12.  Tax  Collector — Failure  to  Perform  Official  Duties — 
Fraudulent  Misappropriation  of  Taxes — Sufficiency  of  Ac- 
cusation— Demurrer. — An  accusation  against  a  tax  collector 
to  remove  him  from  office  for  failure  to  perform  his  official 
duties,  which  charges  that  the  accused  is,  and  was  at  all 
times  mentioned,  the  duly  elected  and  acting  tax  collector, 
and  that  as  such  he  willfully  and  corruptly  refused  and  neg- 
lected to  perform  his  official  duties,  in  that  he  collected 
taxes  not  legally  due,  and  did  not  pay  them  into  the  county 
treasury,  or  notify  the  persons  from  whom  they  had  been 
thus  collected,  but  fraudulently  and  corruptly  retained  the 
same,  and  appropriated  them  to  his  own  use,  giving  in  de- 
tail the  names  of  a  humber  of  persons  from  whom  taxes 
were  collected  and  the  amounts  of  such  taxes,  is  sufficient 
to  require  his  removal  from  office,  and  a  demurrer  thereto 
should  be  overruled. — Id. 

13.  Construction  of  Penal  Code — ^Requirement  as  to  Accusa- 
tion.— The  accusation  need  not  conform  to  the  requirements 
of  sections  950,  ^:a,  nr.d  952  of  the  Penal  Code,  which  do  not 
apply  to  a  prof  ceding  to  remove  an  officer  from  office,  but 
deal  solely  with  the  requirements  of  Indictments  in  purely 
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criminal  actions;  but  the  accusation  Is  sufli^ient  if  it  con 
tains  the  substance  of  what  is  required  in  subdivision  2  of 
section  950,  viz.:  "A  statement  of  the  acts  constituting  the 
offense  in  ordinary  and  concise  language,  and  in  such  a  man- 
ner as  to  enable  a  person  of  common  understanding  to  know 
what  is  Intended."— Id. 

14.  Misdemeanor  during  Tbrk  of  Office — Pleading. — The  pro- 
ceeding under  section  772  of  the  Penal  Code  lies  only  against 
one  in  office,  and  not  against  one  whose  term  has  expired; 
but  the  accusation  sufficiently  shows  the  accused  to  be  in 
office  when  it  avers  that  he  "is,  and  at  all  times  herein  men- 
tioned was,  the  duly  qualified  and  acting  tax  collector/'  etc 
—Id. 

16.  Removal  of  Tax  Collector  —  Failure  to  Pat  over  Taxes 
Collected  at  End  of  First  Term — Misdemeanor  during  Sec- 
ond Term. — A  tax  collector  who,  during  the  last  month  of 
his  first  term  of  office,  collected  taxes  not  due,  and  willfully 
and  corruptly  retained  them  and  converted  them  to  his  own 
use,  it  not  being  his  duty  to  pay  over  such  taxes  to  the 
treasurer  or  settle  with  the  auditor  until  the  next  month, 
when  his  next  term  of  office  began,  to  which  he  had  been 
re-elected,  is  guilty  of  misconduct  during  his  second  term, 
for  which  he  can  be  removed  during  such  second  term. — Id. 

16.  Misappropriation  of  Taxes  Illegally  Collected— Intent  of 
Collection  Immaterial. — A  tax  collector  may  be  removed 
from  office  under  section  772  of  the  Penal  Code,  who  know- 
ingly, willfully,  and  corruptly  retained  in  his  possession  and 
appropriated  to  his  own  use  double  and  illegal  taxes,  al- 
though collected  by  his  deputies  and  clerks  inadvertently, 
and  without  evil  intent  on  their  part,  or  on  the  part  of  the 
tax  collector. — Id, 

17.  Oath  of  Office — ^Time  for  Qualtficatton  of  Appointee — 
Mandatory  Statute. — The  provisions  of  section  907  of  the 
Political  Code,  providing  that  when  a  different  time  is  not 
prescribed,  the  oath  of  office  must  be  taken,  subscribed,  and 
filed  within  ten  days  after  the  officer  has  notice  of  his  elec- 
tion or  appointment,  or  when  no  such  notice  has  been  given, 
then  within  fifteen  days  from  the  commencement  of  his 
term  of  office;  and  section  997,  providing  that  an  office  be- 
comes vacant  upon  the  happening  of  certain  events,  one  of 
which  is  the  refusal  or  neglect  of  one  who  is  elected  or  ap- 
pointed to  an  office  to  file  his  official  oath  or  bond  within 
the  time  prescribed, — are  mandatory,  and  the  official  oath  or 
bond  must  be  filed  within  the  prescribed  time,  or  the  right 
to  the  office  becomes  forfeited. — People  v.  Perkins,  509. 

18.  Notice  of  Appointment — Commission — Delay  after  Com- 
mencement of  Term  —  Construction  of  Statute. — The  re- 
ceipt of  a  commission  or  a  certificate  of  election  is  notice  of 
an  appointment  or  election  within  section  907  of  the  Political 
Code,  and  that  portion  of  the  section  which  requires  an  offi- 
cer to  qualify  within  fifteen  days  from  the  commencement 
of  his  terra  of  off\ro,  where  no  notice  has  been  given,  applies 
to  cases  where  the  result  of  an  election  is  presumed  to  be 
known  to  the  person  elected,  or  where  an  appointment  to  a 
term  of  office  has  been  applied  for  or  la  known  to  the  ap- 
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polntee,  and  where  the  person  elected  or  appointed  has  failed 
to  receive  his  commission  or  certificate. — Id, 

19.  Delay  in  Receipt  of  Commission — Membeb  or  State  Board 
or  Agriculture. — A  person  appointed  by  the  goTsmor  as  di- 
rector of  the  state  board  of  agriculture  for  the  term  of  four 
years,  who  did  not  actually  receive  his  commission  until 
nearly  thirty  days  after  it  was  issued  to  him.  and  seventeen 
days  after  his  term  of  office  began,  nor  have  any  knowledge 
of  his  appointment  until  that  time,  has  ten  d&ys  after  the 
actual  receipt  of  his  commission  in  which  to  qualify,  and 
does  not  forfeit  his  right  to  the  office  by  failure  to  qualify 
within  ten  days  after  its  issuance,  nor  within  fifteen  days 
after  the  commencement  of  the  term. — Id, 

20.  Qualification  as  Director  of  State  Aoricultxtbal  Society — 
Variation  of  Oath  from  Commission. — ^Under  the  act  of 
April  15,  1880,  entitled  "An  act  to  provide  for  the  manage- 
ment and  control  of  the  state  agricultural  society  of  the 
state/'  declaring  the  state  agricultural  society  to  be  a  state 
institution,  and  providing  for  a  "state  board  of  agriculture," 
to  consist  of  twelve  directors  to  be  appointed  by  the  gov- 
ernor, for  the  exclusive  control  and  management  of  the  said 
"state  agricultural  society"  as  a  state  institution,  the  quali- 
fication as  a  "director  of  the  state  agricultural  society"  of 
one  commissioned  as  a  director  of  the  "state  board  of  agri- 
culture," is  a  sufficient  qualification  of  the  appointee.  The 
slight  difference  between  the  designation  of  the  office  in  the 
eommisFion  and  in  the  official  oath  is  of  no  importance. — Id. 

See  Criminal  LiAW,  3;  Sureties. 

PUEBLO.    See  Public  Lands. 

QUIETING  TITLE. 

Pleading — Averment  of  Title — ^Evidence — Prior  Possession — 
Outstanding  Title. — ^A  complaint  to  quiet  title,  counting 
upon  title  alone,  is  not  supported  by  evidence  of  prior  pos- 
session insufficient  to  make  title  under  the  statute  of  limi- 
tations. The  plaintiff  in  such  a  case  must  stand  upon  title, 
and  this  may  be  defeated  by  the  defendant  in  possession 
showing  an  outstanding  title  in  a  third  person,  without  con- 
necting himself  with  it— McOrath  v.  Wallace,  622. 
See  Husband  and  Wife;  Mortgage.  15. 

QUO  WARRANTO.     See  Municipal  Corporations,  IL 

RAILROAD.    See  Common  Carrier;  Nbqugbncb. 

RAPE.    See  Criminal  Law«  66-67. 

RECEIVER. 

1.  Appointment  of  Receiver — Jurisdiction. — ^The  superior  court, 
having  general  Jurisdiction  to  enforce  a  rescission,  has  juris^ 
diction  to  appoint  a  receiver  of  the  moneys  and  securities  in 
this  state  which  the  purchaser  claims  should  be  restored. 
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Such  appointment  does  not  affect  the  title  to  the  property 
involved,  hut  simply  preserves  it,  and  keeps  it  within  the 
jurisdiction  of  the  court,  until  the  rights  of  the  parties  can 
be  determined. — Loaiza  v.  Superior  Court,  11. 
2.  Cebtiobabi — Review  op  Appointment  of  Receiver. — ^Where  the 
superior  court  has  Jurisdiction  to  appoiut  a  receiver,  error 
In  the  exercise  of  that  Jurisdiction  can  only  be  reviewed  on 
appeal,  and  not  by  certiorari, — Id, 

REFORMATION.    See  Uibtakx,  8-12. 

RESCISSION. 

1.  Rescission  op  Contract  Made  in  This  State — ^Fraudulent 
Sale  op  Property  in  Mexico — Jurisdiction. — ^Where  It  ap- 
pears that  a  contract  was  made  in  this  state  for  the  pur- 
chase of  mining  property  in  Mexico,  for  which  a  deed  was 
given  and  possession  delivered,  but  the  purchase-money  for 
which  was  paid  and  has  been  invested  in  this  state,  it  ap- 
pearing that  the  larger  part  of  the  consideration  consists  of 
notes  of  a  citizen  of  this  state  payable  therein  to  a  resident 
thereof,  the  courts  of  this  state  have  Jurisdiction  of  an  action 
to  rescind  such  contract  and  to  cancel  such  notes  and  mort- 
gage, on  the  ground  of  fraud  in  the  sale  of  the  property. — 
Loaiza  v.  Superior  Court ,  11. 

2.  Executory  Contracts — Law  op  Place. — Such  notes  and  mort- 
gage are  executory  contracts,  which,  if  rescinded  at  all,  may 
be  rescinded  according  to  the  laws  of  the  state  where  they 
were  made  and  where  they  were  to  be  executed. — Id, 

3.  Object  op  Action — Condition  of  Rescission — ^Restoration  of 
Property  in  Mexico. — The  real  object  of  such  action  being  to 
rescind  the  executory  contracts  made  in  this  state,  and  to 
have  the  court  use  its  compulsory  process  only  to  affect  prop- 
erty within  its  Jurisdiction,  it  is  no  objection  to  the  granting 
of  the  relief  sought  that  property  in  Mexico  Is  to  be  restored 
and  re-deeded  to  the  defendants,  in  accordance  with  the  laws 
of  Mexico,  as  a  condition  of  the  equitable  relief  granted. — Id. 

4.  Non-residence  of  Plaintiffs — Foreign  Corporations  —  Sub- 
lossioN  to  Jurisdiction — Compliance  with  Condition  of  Re- 
lief.— The  non-residence  of  the  plaintiffs  in  such  action,  and 
the  fact  that  they  are  foreign  corporations,  Is  no  objection 
to  the  granting  of  the  equitable  relief  sought,  as  by  be- 
coming suitors  here  the  plaintiffs  have  voluntarily  submitted 
themselves  to  the  Jurisdiction  of  the  courts  of  this  state,  and 
must  comply  with  all  conditions  which  may  be  attached  to 
the  relief  awarded. — Id, 

6.  Non-residenCe  of  Principal  Defendants — Service  by  Publi- 
cation— Proceeding  in  Rem. — ^The  fact  of  the  non-residence 
of  the  principal  defendants,  and  that  no  service  of  summons 
can  be  made  upon  them  in  this  state  otherwise  than  by 
publication,  cannot  deprive  the  court  of  Jurisdiction  over  a 
proceeding  substantially  in  rem,  to  adjudge,  if  the  proofs 
shall  warrant  it,  that  the  consideration  paid  in  this  state 
for  property  in  Mexico  was  procured  by  fraud,  and  to  order 
so  much  of  the  money  and  proi)erty  as  remains  within  this 
state,  and  has  been  impounded  by  the  court,  to  be  delivered 
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up,  and  to  cancel  the  securities  and  executory  contracts 
whli^  were  made  and  are  payable  in  this  state. — Id, 
8.  Vauditt  op  Contbacts — Pbksumption  as  to  Law  or  Mexico. 
—Until  the  contrary  is  made  to  appear.  It  will  be  presumed 
that  the  law  of  Mexico  upon  the  subject  of  the  yalldlty  of 
contracts  and  the  rescission  of  invalid  contracts  is  the  same 
as  the  law  of  this  state. — Id. 

7.  EssKirriALS  of  Valid  Contbact — Fbk»  Conbsztt. — ^To  consti- 
tute a  contract,  there  must  be  parties  capable  of  contracting, 
consent,  a  lawful  object,  and  a  sufficient  consideration;  and 
the  consent  must  be  free,  mutual,  and  communicated  by  each 
to  the  other,  and  must  not  be  induced  by  fraud,  undue  in- 
fluence, or  mistake,  else  it  is  not  free,  and  the  contract  may 
be  rescinded  by  the  parties. — Id. 

8.  Consent  Pbocubeo  bt  Fbaud — ^Misrepbesentations  of  Value 
OF  Land  Pdbchased. — ^When  the  consent  of  purchasers  to 
make  a  purchase  of  land,  and  to  deliver  moneys  and  securi- 
ties in  consideration  thereof,  is  procured  by  fraudulent  mis- 
representations as  to  the  value  of  the  land,  knowingly  made 
by  the  vendor,  and  would  not  have  been  ^ven  but  for  such 
fraud,  there  is  no  valid  and  binding  contract  between  the 
parties,  and  it  may  be  rescinded  by  the  defrauded  party. — Id. 

9.  Election  of  Remedy  by  Purchaseb — Damages — Rescission — 
JuBiSDiCTiON. — In  such  case  the  purchaser  may  elect  either 
to  rescind  the  contract,  or  to  ratify  it  and  sue  for  damages, 
though  he  cannot  obtain  a  valid  judgment  for  damages  with- 
out personal  service  or  appearance  of  the  defendants;  but  if 
he  elects  to  rescind,  he  may,  upon  and  after  rescission,  sue 
an  absent  defendant  to  enforce  the  rescission,  so  far  as  the 
means  of  enforcing  it  are  within  the  Jurisdiction  of  the 
court. — Id. 

10.  Consent  to  Rescission. — It  does  not  require  the  mutual  con- 
sent of  the  parties  to  rescind  a  contract  for  fraud  or  mis- 
take; but  either  party  may  rescind  when  consent  was  given 
by  mistake  or  obtained  by  fraud. — Id. 

11.  Completion  of  Rescission — Offeb  of  Restitution  by  Pu»- 
OHASEB — Notice  of  Rescission. — An  offer  by  a  purchaser, 
whose  purchase  was  induced  by  fraud  of  the  vendor,  to  re- 
store eveiTthing  of  va'ue  received  under  the  contract  of  pur- 
chase, whether  such  offer  is  accepted  or  not,  accompanied  by 
a  prompt  and  proper  notice  of  the  rescission,  makes  the 
rescission  complete. — Id. 

12.  Enforcement  of  Rescission  by  Purchaseb  —  Seoubino  Re- 
sults AGAINST  Non-resident  Vendors. — After  the  rescission 
has  been  completed,  the  purchaser  may  seek  the  aid  of  a 
court  of  competent  Jurisdiction,  notwithstanding  non-resi- 
dence of  the  vendors,  to  secure  the  results  and  fruits  of  the 
resr'isslon,  in  tlie  restoration  of  moneys  and  things  of  value 
given  In  consideration  of  the  purchase,  in  so  far  as  they  are 
ear-marked,  so  tliat  they  can  be  traced  and  identified,  and 
are  within  the  Jurisdiction  and  possession  of  the  court  whose 
aid  is  sought — Id. 

13.  Rescission  of  Conveyance — Auction  Sale  by  Assionee  of  In- 
solvent—Conspiracy TO  Prevent  Competition  in  Bidding-^ 
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Unseasonable  Delay — ^Knowledge  op  Assignee — Pleading — 
Nonsuit. — ^Where  an  action  Is  brought  by  the  assignee  of  an 
Insolvent  debtor  to  rescind  and  set  aside  a  conveyance  of 
lands  of  the  insolvent  sold  at  auction  by  the  assignee,  on 
the  ground  that  the  property  was  bid  in  at  a  grossly  inade- 
quate price,  and  that  the  purchaser  at  the  sale  had  con- 
spired with  others  to  prevent  competition  in  bidding,  of 
which  the  assignee  had  no  knowledge  at  the  time  of  the 
sale,  a  delay  of  about  one  year  and  a  half  in  bringing  the 
action  is  unreasonable  and  fatal  to  the  action,  where  there 
is  no  averment  in  the  complaint  that  during  that  time  the 
assignee  did  not  have  such  knowledge,  and  there  is  no  offer 
to  amend  the  complaint,  although  the  point  is  made  on  mo- 
tion for  a  nonsuit  that  there  is  no  such  averment  or  proof. — 
Hammond  v.  Wallace,  522. 

14.  SumciENCY  OF  Evidence — ^Nonsuit. — The  fact  that  there  is 
sufficient  evidence  to  establish  prima  facie  the  alleged  agree- 
ment to  prevent  competition  at  the  sale  is  not  alone  sufficient 
to  sustain  plaintiff's  case  for  a  rescission  of  such  convey- 
ance, and  it  is  not  error  to  grant  a  motion  for  a  nonsuit, 
where  there  is  a  failure  of  other  necessary  averments  and 
proofs  to  Justify  the  recovery. — Id. 

15.  Pbompt  Rescission  Neoessaby. — ^The  first  requisite  of  re- 
scission is  prompt  action,  and  a  party  cannot  wait  until  time 
shall  determine  whether  the  contract  sought  to  be  rescinded 
turned  out  good  or  bad;  and  this  is  particularly  true  in  a 
new  country,  where  values  change  rapidly. — Id, 

16.  Inadequacy  of  Pbice. — Mere  inadequacy  of  price  is  not  alone 
sufficient  to  warrant  a  court  in  setting  aside  a  sale. — Id. 

17.  Pleading — Evidence  —  Notice  of  Rescission  —  Offer  to  R*- 

STOBE  CONSIDEBATION — ^TENDER  BEFORE   SUIT — CONDITION  PrECS- 

DENT. — Where  there  is  no  averment  or  proof  of  a  rescission 
of  the  contract,  or  of  any  attempt  to  rescind  before  suit,  and 
no  averment  or  proof  of  any  tender  or  offer  before  suit  to 
return  to  the  vendee  anything  of  value  received  from  said 
vendee,  such  defect  is  fatal  to  an  action  to  rescind  a  con- 
veyance. An  offer  before  suit  to  return  the  purchase-money 
is  a  condition  precedent  to  the  maintenance  of  the  action, 
and  it  is  not  sufficient  to  aver  a  willingness  and  ability  to 
return  to  the  defendant  all  the  moneys  paid  on  the  purchase 
of  the  property,  and  lawfully  and  legitimately  paid  out  or 
expended  6n  account  of  the  purchase,  and  to  offer  to  do  flo 
in  the  complaint. — Id. 
See  Pleading,  12;  Vendor  and  Yvsdve, 

RIPARIAN  RIGHTS.    See  Water  and  Watd  Riohtb. 

ROADS  AND  HIGHWAYS.    See  Eminent  Domaht. 

ROBBERY.    See  Criminal  Law,  58-60,  71,  72. 

SALE.    See  Agency,  2-6;  Vendor  and  Purohaskb. 

SAN  FRANCISCO.    See  Municipal  Corporations;  Pdbuo  Lauds; 
Van  Ness  Ordinance. 
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SATISFACTION.    See  Mortoaoi,  12,  13, 

SPECIFIC  PERFORMANCE.    See  Agenot,  5»  6;  Deed,  1. 

STARB  DECISIS.    See  Appeal.  1-3. 

STATE  LANDS.    See  Swamp  and  Oysbflowbd  Laitde. 

STATUTE  OF  FRAUDS. 

1.  Contract  for  Services  upon  Commission — Examination  of 
Lands. — A  contract  by  which  the  defendants  agreed  to  pay 
plaintiffs  a  certain  sum  per  acre  for  all  the  land  which  plain- 
tiffs should  examine  and  advise  defendants  to  purchase,  and 
which  should  he  afterwards  purchased  by  the  defendants,  is 
not  such  a  contract  as  is  required  by  the  statute  of  frauds 
to  be  in  writing. — Wilson  v.  Morton,  598. 

2.  Action  fob  Services — EJvidence — Employment  of  Others  fob 
Same  Sebvice. — Ehrldence  offered  by  the  defendants,  in  an 
action  on  such  contract,  to  show  that  Uiey  had  employed  and 
paid  other  parties  to  assist  them  in  selecting  a  portion  of 
the  lands  described  In  the  complaint.  Is  properly  excluded 
as  uncertain  and  Immaterial.    (Patebson,  J.»  dissenting.) — Id, 

See  Tbust,  4. 

STATUTE  OF  LIMITATIONS. 

Adverse  Possession — Interruption — Ejectment  of  Tenant — 
Payment  of  Taxes — Prescription. — The  adverse  possession 
of  one  claiming  title  to  land  by  prescription  must  be  con- 
tinuous for  the  full  period  of  limitation,  and  a  suit  for  pos- 
session of  the  land  by  a  grantee  of  the  former  owner  against 
the  tenant  of  the  adverse  claimant,  culminating  in  a  Judg- 
ment of  possession  in  favor  of  such  grantee,  and  the  exe- 
cution of  the  same  within  the  period  of  limitation,  constitute 
in  law  such  an  interruption  of  the  possession  of  the  adverse 
claimant  as  to  prevent  the  acquisition  of  title  by  prescrip- 
tion; and  the  fact  that  such  claimant  paid  taxes  upon  the 
land  during  the  interruption  of  the  possession  will  not  make 
the  title  complete.— ifcGrat;^  v.  Wallace,  622. 
See  Criminal  Law,  18-21;  Estates  of  Deceased  Pebsonb, 
4,  17;  Landlobd  and  Tenant,  4;  Mistake,  10,  12;  Plead- 
ing, 1;  Tbust,  5,  11. 

STATUTES.    See  Municipal  Cobpobations. 

SUBROGATION.    See  Mobtoaoe,  13;  TBasT,  9. 

SURBTTIES. 

1.  Mail  Contract — Absoondtno  Contbactob  —  Substttdtion  of 
SuBETiBS — Liability  to  Subcontractor  for  Unpaid  Install- 
ment.— ^Where  a  contractor  with  the  government  for  carrying 
the  mails  employed  a  subcontractor  to  carry  the  malls  over 
a  portion  of  his  route  at  an  agreed  sum  per  year,  payable 
in  quarterly  installments,  and  after  he  had  paid  the  sub- 
contractor certain  of  the   installments  due  him,  absconded 
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SURETIES   (Continued). 

with  the  last  quarterly  dues,  which  he  received  and  appro- 
priated to  his  own  use,  without  paying  the  subcontractor 
what  was  due  him,  the  bondsmen  of  the  original  contractor, 
who  were  authorized  by  the  United  States  government  to 
fulfill  the  abandoned  contract,  and  who  were  to  be  paid  for 
the  same  from  the  time  when  the  last  payment  was  made  to 
the  contractor,  are  not  liable  to  the  subcontractor,  whom 
they  hired  to  continue  to  carry  the  mails,  upon  the  same 
terms,  for  the  installment  due  him  from  the  original  con- 
tractor, it  not  appearing  that  the  sureties  expressly  agreed 
to  pay  such  installment,  either  with  the  subcontractor  or 
with  the  government.— OilZe^ine  v.  Lake,  402. 

2.  Condition  of  Substitution — Findings. — In  an  action  to  re- 
cover from  the  sureties  the  amount  claimed  to  be  due  the 
subcontractor  in  such  case,  a  finding  that  the  contract  of  the 
sureties  was  with  the  United  States  alone,  and  not  with  the 
subcontractor;  that  the  sureties  had  never  received  any 
money  for  the  use  and  benefit  of  the  subcontractor  arising 
out  of  the  cause  of  action;  and  that  there  was  no  existing 
obligation,  past,  present,  or  future,  binding  said  sureties  to 
pay  the  amount  claimed,  which  had  not  been  complied  with 
and  fully  met, — ^is  a  sufficient  finding  upon  the  issue  as  to 
whether  the  sureties  accepted  their  employment  to  cany  the 
mails  upon  the  express  condition  that  they  would  pay  the 
subcontractor  whatever  was  due  him  from  the  absconding 
contractor. — Id. 

8.  Official  Bond  of  Tbeasubeb — Liabiutt  of  Sureties — ^Mis- 
appbopriation  op  funds  —  illegal  payment  undeb  dupont 
Street  Improvement  Act — ^Rights  of  Lessee  undeb  Substi- 
tuted Wabbant. — ^Where  the  treasurer  of  the  city  and  county 
of  San  Francisco,  in  violation  of  his  official  duty,  paid  a 
warrant  illegally  presented  by  the  owner  of  a  lot  taken  for 
the  improvement  of  Dupont  Street  under  the  act  approved 
March  23,  1876,  after  another  warrant  payable  to  the  owner 
or  owners  of  the  same  lot  had  been  substituted  therefor  by 
the  street  commissioners,  upon  discovery  that  another  person 
owned  a  leasehold  interest  in  the  lot,  and  such  payment  was 
made  out  of  money  which  the  treasurer  had  set  apart  for  pay- 
ment of  the  substituted  warrant,  such  illegal  payment  was  a 
misappropriation  of  the  fund  so  set  apart,  for  which  the  sure- 
ties on  his  official  bond  for  the  term  in  which  the  payment 
was  made  are  liable  to  the  owner  of  the  leasehold  interest  for 
any  deficiency  in  payment  therefor  caused  by  exhaustion  of 
the  street  fund.— JViei  v.  De  la  Montanya,  148. 

4.  Exhaustion  of  Stbebt  Fund  dubikg  Second  Tebm. — The  fact 
that  the  street  fund  was  exhausted  during  the  second  term 
of  the  treasurer  does  not  relieve  the  sureties  on  his  official 
bond  from  liability  for  misappropriation  of  the  fund  specially 
appropriated  to  the  payment  of  such  substituted  warrant 
during  the  first  term,  it  not  appearing  that  the  amount  was 
made  good  by  the  treasurer,  or  that  there  was  any  misap- 
propriation of  funds  during  the  second  term  for  which  his 
sureties  for  that  term  could  be  made  liable. — Id. 

6.  Law  of  Case. — The  decision  on  a  former  appeal,  in  an  action 
by  the  same  plaintiff  against  the  treasurer  to  compel  pay- 
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ment  of  the  substituted  warrant.  Is  the  law  of  the  case  upon 
appeal  In  a  second  action  by  the  same  plaintiff  against  the 
sureties  on  his  official  bond  to  compel  payment  of  the  de- 
ficiency.— Id. 

SURVEY.    See  Public  Lands. 

SWAMP  AND  OVERFLOWED  LANDa 

State  Lands — Invalid  Purchase  of  Swamp  and  Overflowed 
Land — Want  of  Survey— Curative  Act — Contest. — Conced- 
ing that  an  application  for  the  purchase  of  swamp  and  over- 
flowed land,  and  a  certificate  of  purchase  thereof  obtained 
from  the  register  of  the  state  land-office  in  1871.  before  any 
survey  of  the  land  was  made  or  approved  by  the  surveyor- 
general,  were  invalid,  yet  the  title  of  the  state  was  vested 
in  the  applicant  by  the  curative  act  of  March  27,  1872,  upon 
his  making  full  payment  for  the  land,  provided  no  other  ap- 
plication was  made  prior  to  the  Issuance  of  the  certificate  of 
purchase;  and  a  new  applicant  for  the  land,  whose  applica- 
tion was  filed  in  1888,  has  no  standing  to  contest  the  in- 
validity of  the  former  application  and  certificate  of  purchase. 
— Barker  v.  Freeman,  533. 

TAXATION. 

1.  Assessment  of  Property — Proceedings  in  Iitvitum. — ^All  pro- 
ceedings in  the  nature  of  assessing  property  for  purposes  of 
taxation,  and  In  levying  and  collecting  taxes  thereon,  are  in 
invitunif  and  must  be  atricti  juris. — Weyse  v.  Crawford,  196. 

2.  Power  of  Assessor — Arbitrary  Assessment — Sworn  State- 
ment— ^Remedy  for  False  Statement. — An  assessor  cannot 
make  an  arbitrary  assessment,  unless  the  property  owner 
neglects  or  refuses  to  make  any  statement  under  oath;  and 
if  such  statement  is  returned,  no  matter  how  false  the  as- 
sessor may  believe  it  to  be.  he  has  no  power  thereafter  to 
make  an  arbitrary  assessment  on  the  ground  of  neglect  or 
refusal  to  return  property  supposed  to  be  assessable,  the 
proper  remedy  being  either  to  subpcena  or  cite  the  party  for 
examination,  or  to  prosecute  him  for  perjury. — Id. 

3.  Arbitrary  Assessment  of  Goods  Stored  in  Warehouse — Mar- 
ginal Addition  to  Sworn  Statement. — Where  the  owners  of 
a  warehouse  returned  a  s^om  statement  of  all  their  prop- 
erty, including  the  warehouse,  and  informed  xV?.  assessor 
that  they  did  not  own  the  goods  stored  therein,  nor  know 
who  held  the  storage  receipts  therefor,  but  at  his  request 
gave  him  a  memorandum  of  their  quantity  and  character, 
and  of  the  person  to  whom  storage  receipts  had  been  Issued, 
an  arbitrary  assessment  of  such  goods  to  the  owners  of  the 
warehouse  by  a  marginal  addition  to  the  sworn  statement, 
on  the  alleged  ground  of  neglect  to  return  a  statement.  Is 
without  authority  of  law,  and  void. — Id, 

4.  Construction  of  Code — Property  in  "Possession"  of  Tax- 
payer— Assessment  to  Bailkks. — To  make  a  party  liable,  to 
aasessment  for  property  as  being  in  his  possession,  control, 
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or  managemept,  within  the  meaning  of  section  3C29  of  the 
Political  Co(ie,  his  "possession"  must  be  one  that  carries  with 
It  the  usual  marks  and  indications  of  ownership;  and  prop- 
erty In  the  possession  of  mere  naked  bailees,  who  are  with- 
out interest  in  or  power  over  the  property,  is  not  assessable 
to  such  bailees. — Id. 

5.  Goons  IN  Warehouse  not  Assessable  to  Warehousemen. — 
Property  on  storage  in  a  warehouse,  for  which  the  owners 
of  the  warehouse  had  given  storage  receipts,  each  receipt 
showing  that  the  holder  of  the  receipt  was  the  owner  of 
the  property  described  in  it,  and  there  on  store,  is  not  in 
the  possession,  control,  or  management  of  the  owners  of  the 
warehouse,  within  the  meaning  of  section  3629  of  the  Polit- 
ical Code.--Jd. 

6.  iNVALinrrY  of  Lien — Injunction. — A  tax  levied  and  imposed 
upon  such  an  assessment  is  not  a  lien  upon  any  property  of 
the  owners  of  the  warehouse,  nor  are  they  liable  therefor; 
and  an  Injunction  will  be  Issued  to  restrain  the  tax  co'lector 
from  selling  the  warehouse  for  a  delinquent  tax  upon  the 
goods  stored  therein. — Id. 

7.  Duty  of  Assessor. — It  Is  the  duty  of  the  assessor  to  assess 
property  to  the  owner,  if  he  can  ascertain  who  the  owner  is; 
otherwise  to  assess  it  to  unknown  owners,  and  proceed  at 
once  to  collect  the  tax  by  seizure  and  sale,  in  the  manner 
provided  by  law. — Id. 

See  Statute  of  LiMiTATioNa. 

TIDB-LANDS.    See  Publio  Lands,  12,  13. 

TOWN  SITE.    See  Trust,  12-14. 

TRESPASS.    See  Injunction,  1,  2. 

TRUST. 

1.  Action  to  Settle  Pabtnershif — Tbust— Nonsuit — ^Account- 
ing.— In  an  action  by  the  representative  of  one  copartner 
against  the  representatives  of  a  managing  partner  for  an 
accounting  and  settlement  of  the  partnership,  and  to  enforce 
a  trust  in  property  bought  with  partnership  funds,  a  nonsuit 
?>iould  not  be  granted  on  the  ground  of  want  of  evidence, 
after  the  plaintiff  had  made  out  a  prima  facie  case,  and  had 
introduced  evidence  tending  to  show  the  existence  of  a  trust; 
but  the  court  should  proceed  to  a  further  inquiry  and  an 
accounting. — Roach  v.  Caraffa,  436. 
•:.  Parties — Widow  and  Administratrix  of  Deceased  Partner — 
Double  Capacity  of  Defendant — Common  Property. — In 
such  action,  the  administratrix  of  the  estate  of  the  deceased 
managing  partner,  who  Is  also  his  widow,  and  Into  whose 
possession  the  alleged  trust  property  came  by  operation  of 
law  charged  with  the  same  trust  to  which  it  was  subject  in 
the  hands  of  her  deceased  husband,  and  who  upon,  her  ap- 
pointment as  administratrix,  inventoried  and  returned  the 
trust  property  as  property  of  the  estate  of  her  deceased  hus- 
band belonging  to  the  marital  community,  is  a  proper  party 
defendant  both  in  her  rerreFentative  and  In  her  personal  ca- 
pacity; she  being  a  necessary  party  in  her  representative  ra- 
pacity in  a  proceeding  to  enforce  tbo  nuct  and  also  a  proper 
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party  in  her  personal  capacity  as  claiming  an  Interest  in  the 
property  as  the  owner  of  one  half  thereof. — M, 

3.  BviDBNCB — ^Lachss^-Absbnci  of  Relativbs — Action  by  Pub- 
lic Adminibtbatob  or  Deceased  Pabtneb. — In  such  action, 
hrought  hy  the  public  administrator  of  a  deceased  partner,  It 
appearing  that  both  of  the  deceased  copartners  were  brothers, 
and  that  one  of  them  had  left  the  United  States,  committing 
the  management  of  the  partnership  to  the  other,  and  had  died 
abroad,  evidence  that  none  of  the  members  of  the  family  ex- 
cept the  managing  partner  were  in  this  country  or  came  to 
it  thereafter  is  admissible  in  favor  of  plaintifF  upon  the  ques- 
tion of  laches  and  the  statute  of  limitations  to  show  that  the 
trustee  was  the  only  person  in  this  country,  other  than  the 
public  officers,  having  no  knowledge  of  the  facts,  who  was  en- 
titled to  administer  upon  the  estate  of  his  brother  the  cestui 
que  trust. — Id 

4.  Bzpbesb  Tbust — ^Pebsonal  Pbopebtt — Statute  of  Fbauds — 
Pabol  EiVmEivcB. — ^An  express  trust  relating  to  personal  prop- 
erty need  not  be  created  by  deed  or  writing,  but  may  be  es- 
tablished and  continued  by  oral  agreement  or  by  the  acts  of 
the  parties  and  may  be  proved  by  parol  evidence. — Id, 

5.  Resulting  Tbust  in  Real  Propebty — Continuing  Tbubt — 
Statute  of  Limitations — ^Repudiation  of  Tbust. — If  an  ex- 
press trust  established  in  relation  to  personal  property  is 
made  to  afFect  real  property  because  of  the  act  of  the  trustee 
in  investing  the  trust  money  in  land  so  as  to  create  a  trust 

.  therein  by  operation  of  law  under  sections  852  and  853  of  the 
Civil  Code  such  investment  does  not  change  the  character  of 
the  trust  as  an  express  trust  since  a  resulting  trust,  under 
section  853  ot  the  Civil  Code,  may  still  be  an  express  trust 
and  a  continuing  trust;  and  the  statute  of  limitations  will 
not  run  against  the  cestui  que  trust  in  such  case  until  repu- 
diation by  the  trustee,  brought  home  to  the  knowledge  of  the 
beneficiary. — Id. 

6.  Tbust  Deed— ESxecution — ^Delivert — SumciENcr  of  Bvi- 
DENCE. — The  complete  execution  and  delivery  of  a  trust  deed 
is  sufficiently  shown  where  it  appears  that  the  grantor  was 
himself  nominally  one  of  the  grantees;  that  the  deed  was  in- 
tended to  be  a  deed  of  settlement  for  the  benefit  of  his  chil- 
ren,  and  was  in  the  nature  of  a  covenant  to  stand  seised  for 
the  benefit  of  the  cestui  que  trust;  that  it  was  formally  ac- 
knowledged and  recorded;  that  the  other  grantee  was  pres- 
ent and  accepted  the  trust;  and  that  the  grantor  recognized 
it  in  his  subsequent  will. — Huse  v.  Den,  390. 

7.  Bxecutob's  Sale  without  Ordeb  of  Coubt — ^Wiix — ^Devise  in 
Tritrt — DiKEcnoN  to  Pay  Debts. — A  sale  and  conveyance  by 
executors  without  an  order  of  the  probate  court,  under  a  will 
devising  property  to  them  in  trust,  but  not  authorizing  any 
sale  of  the  realty,  otherwise  than  by  a  direction  to  pay  the 
debts  of  the  testator  is  void,  and  passes  no  title  to  the  pur- 
chasers.— Id. 

8.  Rights  of  Purchasebs— Estoppel  in  Pais. — ^The  purchasers 
at  such  void  sale  cannot  claim  any  rights  as  against  the  heirs 
by  virtue  of  acquiesence  as  creating  an  estoppel  in  t>ai«,  when 

LXXXV.  Cal.— 46 
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they  themselves  are  not  In  a  position  to  claim  that  they  were 
destitute  of  knowledge,  or  ready  means  of  knowledge,  of  the 
true  state  of  the  title. — Id. 
9.  Notice  of  Invalidity  op  Sale — Sxtbbogation — ^Reimbobsement 
fob  pubghase  money — dischabge  of  debts — mingling  of 
Funds. — ^Where  such  purchasers  knew  of  a  deed  of  trust  of 
the  land,  and  that  the  will  under  which  they  claimed  as  pur- 
chasers recognized  the  deed,  and  had  notice  of  the  want  of 
power  of  the  executors  to  sell  without  an  order  of  the  probate 
court,  and  purchased  in  the  face  of  such  knowledge  and  cau- 
tion, they  were  not  innocent  purchasers  in  good  faith  to  whom 
the  doctrine  of  subrogation  would  under  any  circumstances, 
apply,  and  are  therefore  not  entitled  to  be  reimbursed  by  the 
heirs  for  the  amounts  paid  by  them  at  the  void  sale  to  the 
extent  to  which  it  satisfied  a  charge  upon  the  property,  for 
the  payment  of  debts,  it  appearing  further  that  the  purchase- 
money  was  paid  to  the  executors,  who  mingled  it  indiscrim- 
inately with  other  moneys  belonging  to  the  estate,  and  dis- 
charged the  debts  without  segregation  of  any  particular 
fund. — Id. 

10.  Allowance  fob  Impbovements — Offset  to  Rents — ^Recovebt 
BY  Heibs  against  Pubchasebs. — An  allowance  for  the  value 
of  Improvements  made  upon  land  can  be  made  only  as  an 
offset  for  damages  claimed  for  withholding  possession,  and 
where  the  property  is  awarded  to  the  heirs  of  a  testator  as 
against  the  purchasers  at  a  void  executor's  sale,  and  the 
court  finds  that  the  value  of  the  improvements  made  by  the 
purchasers  Is  in  excess  for  the  value  of  the  rents  and  profits, 
it  is  proper  to  allow  no  judgment  for  rents  or  damages,  and 
no  further  allowance  can  be  made  for  improvements. — Id. 

11.  Statute  of  Limitations  —  Mexican  Gbant  —  Patent. — ^The 
statute  of  limitations  does  not  run  In  favor  of  such  pur- 
chasers as  against  the  heirs  of  the  testator,  when  it  appears 
that  the  premises  consisted  of  a  confirmed  Mexican  grant, 
the  patent  for  which  did  not  issue  until  after  the  commence- 
ment of  the  action. — Id. 

12.  Enfobcement  of  Tbust — Town-site  Title — ^Patent  in  Tbust 
FOB  Occupants — ^Rights  of  Co-heibs  of  Occupant. — An  heir 
of  one  who  was  in  possession  of  a  town  lot  under  color  of 
title,  and  who  was  one  of  the  class  for  whose  benefit  the 
town-site  acts  were  passed,  can  enforce  a  trust  for  his  moiety 
of  interest  against  a  co-heir  who  obtains  title  to  the  whole 
lot  under  a  patent  issued  "In  trust  for  the  several  use  and 
benefit  of  the  occupants  of  the  town  site  according  to  their 
respective  interests,"  and  may  enforce  such  trust  against  a 
purchaser  from  such  co-heir  with  notice  of  the  rights  of  the 
plaintiff. — Ev&rsdon  v.  Mayhew,  1. 

13.  Deed  of  Town  Lot — ^Assumed  Name  of  Gbantee — Identity. — 
The  fact  that  the  possessor  of  such  town  lot  became  the  oc- 
cupant under  a  deed  from  a  prior  occupant  made  to  her  as 
grantee  under  an  assumed  name,  by  which  she  was  known, 
instead  of  her  real  name.  Is  unimportant,  and  cannot  affect 
her  rights  as  a  beneficiary  under  the  town-site  patent — Id. 

14.  Notice  to  Pubchaseb  from  Co-heib — Record  of  Deed  to  Oc- 
cupant.— The  record  of  such   deed   to  the  occupant  of  the 
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town  lot  under  such  aasumed  name  Is  notice  to  a  subsequent 
purchaser  from  the  husband  of  the  grantee,  who  acquired 
the  title  to  the  whole  lot.  in  fraud  of  the  rights  of  plaintiff 
as  a  co-heir,  sufficient  to  put  such  purchaser  upon  Inquiry 
as  to  the  true  condition  of  the  title,  and  he  is  chargeable 
with  notice  that  the  plaintiff  was  the  equitable  owner  of  one 
half  of  the  property,  if  the  evidence  shows  that  slight  in- 
quiry would  have  apprised  him  of  that  fact. — Id. 

15.  Deed  or  Trust — Poweb  of  Sale — Mortqage — ^Disfutb  as  to 
Amount  of  Indebtedness — ^Accounting — Injunction — ^Plead-, 
INO. — ^A  complaint  setting  out  an  instrument  purporting  to 
be  a  conveyance  upon  certain  trusts,  and  empowering  the 
defendant  to  sell  the  lands  conveyed,  and  to  pay  certain  in- 
debtedness of  plaintifF  to  defendant  and  certain  advances  to 
be  made  by  him,  and  an  additional  sum  of  ten  thousand  dol- 
lars, and  alleging  that  defendant  has  advertised  the  property 
for  sale,  and  showing  that  a  considerable  portion  of  the  de- 
mand of  defendant  is  unliquidated  and  uncertain,  and  that 
said  sum  of  ten  thousand  dollars  is  disputed  as  being  with- 
out consideration,  and  that  the  value  of  the  property  greatly 
exceeds  the  amount  of  the  Just  and  lawful  indebtedness  of 
plaintiff  to  defendant. — states  a  cause  of  action  for  an  ac- 
counting before  a  sale  of  the  property,  and  for  a  temporary 
Injunction  against  the  sale  pending  the  accounting,  regard- 
lees  of  whether  the  instrument  is  merely  a  mortgage  with  a 
power  of  sale,  or  a  deed  of  trust  conveying  the  legal  title. — 
More  V.  CaJkins,  177. 

16.  Saix  under  Order  of  Court— Mode  of  Sale — Commissioner. — 
In  such  case,  the  court  is  not  only  Justified  in  ordering  an 
account  of  what  is  due  the  defendant,  but  may  also  control 
the  mode  of  sale  as  to  the  notice  to  be  given,  the  limitation 
of  the  amount,  and  portions  of  the  property  to  be  sold,  and 
whether  or  not  it  should  be  sold  in  parcels,  and  may  order 
the  sale  to  be  made  by  its  own  commissioner,  if  deemed 
necessary  to  secure  a  fair  sale  for  the  highest  price. — Id. 

17.  Express  Trust — ^Title  of  Trustee — Interest  of  Beneficiary 
^Attachment. — ^A  conveyance  upon  an  express  trust  for  the 
management  and  sale  of  real  property  and  disposition  of  its 
proceeds  among  certain  beneficiaries  named,  pursuant  to  sub- 
division 1  of  section  857  of  the  Civil  Code,  vests  the  whole 
title  in  the  trustee,  both  legal  and  equitable,  by  virtue  of 
section  863  of  the  same  code;  and  the  only  right  that  any 
beneficiary  has  is  to  share  in  the  proceeds  of  the  rents  and 
profits  when  realized,  and  of  the  sale  of  the  land  when  sold» 
and  his  only  remedy  is  to  enforce  the  execution  of  the  trust 
He  has  no  attachable  interest  in  the  land. — Ward  v.  Water- 
man, 488. 

18.  Right  of  Attaching  Creditor— Lien  of  Attachment. — ^An  at- 
taching creditor  can  acquire  no  greater  right  in  attached 
property  than  the  defendant  had  at  the  time  of  the  attach- 
ment; and  if  the  property  is  in  such  a  situation  that  the 
defendant  has  lost  his  power  over  it  or  has  not  yet  acquired 
such  Interest  in  or  power  over  it  as  to  permit  him  to  dispose 
of  it  adversely  to  others,  it  cannot  be  attached  for  his  debt; 
and  even  if  the  debtor  has  an  equitable  interest  in  land  su1> 
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Ject  to  attachment,  the  lien  of  the  attachment  must  be  sub- 
ject to  all  existing  equities. — Id. 

See  Estates  or  Dbgbabed  Persons,  1,  2,  9,  10;  Mobtgage,  3. 
VAN  NESS  ORDINANCE. 

1.  Van  Ness  Obdinanoe — Actual  Possession — ^Usxjal  Indicia  of 
Ownership  —  Questions  of  Pact  —  Province  of  Jury  anv) 
Court. — In  determining  the  existence  or  non-existence  of  po$- 
sessio  pedis  necessary  to  confer  title  to  land  in  San  Fran 
Cisco,  under  the  Van  Ness  ordinance,  it  is  the  peculiar  province 
of  a  Jury,  under  proper  instructions  of  the  court,  to  decide 
whether  or  not  the  acts  of  dominion  relied  on,  considering 
the  size  of  the  tract,  its  peculiar  condition,  and  appropriate 
use,  were  of  such  a  character  as  usually  accompany  the  own- 
ership of  lands  similarly  situated,  and  the  court,  when  sitting 
without  a  jury,  should  decide  the  same  questions  of  fact  upon 
the  same  basis. — Spotts  v.  Hanley,  155. 

2.  What  Constitutes  Possessio  Pedis — ^EJxclusive  Control — ^De- 
fined Boundaries — Inclosube  not  Required. — The  possession 
which  the  law  requires  to  show  a  possessio  pedis  is  the  sub- 
jection of  the  land  claimed  to  tbe  will  of  the  claimant,  con- 
sisting in  doing  as  he  wishes  with  the  land,  and  excluding 
others  therefrom;  and  an  actual  and  open  occupation  of  a 
tract  of  land  marked  out  by  and  within  visible  and  defined 
boundaries,  and  a  subjection  of  such  land  to  the  domini-^n 
of  the  occupant,  to  the  exclusion  of  all  others,  is  sufflcienl 
to  show  a  possessio  pedis,  which,  if  continued  long  enough, 
will  satisfy  the  requirements  of  the  law,  and  establish  title, 
under  the  Van  Ness  on!inance,  whether  there  be  an  inclosure 
or  not, — Id. 

VENDOR  AND  VENDEE. 

1.  Action  to  Recover  PtTRciiASE-MONKT  —  Texder  —  Pleadinq — 
Motion  for  Judgment — Amendment  of  Answer. — In  an  action 
to  recover  money  paid  under  a  contract  of  defendants  to 
cause  certain  land  to  bo  conveyed  to  the  plaintiff,  where  the 
complaint  alleged  that  the  plaintiff,  at  the  time  named  in  the 
contract,  tendered  to  defendants  the  purchase-money  due, 
with  interest,  and  demanded  that  defendants  cause  the  lands 
to  be  conveyed  to  him,  but  that  they  refused  to  convey  the 
same  or  return  to  plaintiCT  the  money  paid  by  him,  and  the 
answer  failed  properly  to  deny  the  allegation  of  tender, 
whereupon  plaintiff  moved  for  judgment  upon  the  pleadings, 
defendants  should  be  permitted  to  amend  their  answer  by 
denying  that  any  tender  was  made,  and  it  is  error  to  refuse 
to  allow  such  amendment,  where  it  appeared  that  the  case 
was  ready  for  trial  nearly  five  months  after  the  answer  was 
filed;  that  no  demurrer  or  motion  to  strike  out  was  filed, 
and  no  notice  that  judgment  on  the  pleadings  would  be  asked 
was  given  until  the  parties  announced  themselves  ready  for 
trial,  and  there  was  an  attempt  to  deny  the  allegation  as  to 
tender,  and  there  is  nothing  in  the  record  to  show  that  the 
application  to  amend  the  answer  was  not  made  in  good  faith. 
--Chatfield  v.  Williams,  518. 
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VENDOR  AND  VENDEE  (Continued). 

2.  Tenbbb  op  Conveyance — Duty  of  Vendor. — Under  a  contract 
to  cause  land  to  be  conveyed  by  bargain  and  sale  deed,  to 
be  paid  for  In  instalments,  it  la  the  duty  of  the  vendor,  on 
tender  of  the  balance  due  under  the  contract,  to  execute  and 
deliver  a  deed  of  conveyance  to  the  purchaser,  and  the  pur- 
chaser is  not  bound  to  tender  to  the  vendor  a  conveyance 
for  execution. — Id, 

3.  RUBOISSION  BY  PUBCHABEB — ^PLEADING — NOTICE  OF  RESCISSION — 

Demand  of  Pubchase-money. — Where  the  vendor  under  such 
a  contract,  on  tender  of  the  balance  of  the  purchase  price, 
refuses  or  neglects  to  convey,  his  default  authorizes  the  ven- 
dee to  treat  the  contract  as  at  an  end,  and  to  recover  the 
money  which  has  been  paid;  and  it  is  not  necessary,  in  an 
action  to  recover  the  purchase-money,  to  allege  or  show  that 
plaintiff  gave  defendants  notice  of  rescission,  or  that  he  de- 
manded a  return  of  the  amount  already  paid. — Id, 

4.  CONTBAOT    OF    SALE — ABSTRACT    OF    TiTLE— RESCISSION — ^REOOV- 

BBY  OF  PuBCHASE-MONEY. — Where  a  contract  for  the  sale  of 
land  provided  that  the  purchase-money  should  be  payable  In 
Installments,  the  first  installment  to  be  paid  on  the  signing 
of  the  agreement,  the  "title  to  be  good  or  the  money  to  be 
refunded,  party  of  the  first  part  to  furnish  abstract  of  title 
to  said  land."  and  the  vendor  furnished  an  abstract  which 
failed  to  show  a  good  title,  the  purchaser  may  rescind  the 
contract,  and  recover  the  money  already  paid,  although  the 
vendor,  as  matter  of  fact,  had  a  good  title  to  the  property, 
if  the  vendor  did  not  offer  to  remedy  the  abstract,  or  cause 
a  perfect  abstract  to  be  furnished  before  the  time  arrived  for 
payment  of  the  second  Installment — Boas  y.  Farrington,  535. 

5.  Rescission  of  Contract  for  Failure  of  Title — ^Recovery  of 
PuBOHASE-MONEY. — In  CBse  of  failure  of  title,  whether  the 
vendor  is  at  fault  or  not,  the  purchaser  may  rescind  a  con- 
tract for  the  purchase  of  land,  and  recover  the  purchase- 
money  paid  by  him  as  part  of  the  purchase  price. — Burks  v. 
Davies,  110. 

6.  Rescission  of  Option  to  Purchase  before  Time  Fixed — Fail- 
ure.— ^When  a  vendor,  in  consideration  of  a  specified  pay- 
ment, gives  an  option  to  a  purchaser  to  buy  at  any  time 
within  a  fixed  period  certain  lands  particularly  described,  a 
portion  of  which  is  known  to  the  vendor  to  belong  wholly 
to  another  party,  and  it  is  agreed  that  the  amount  paid  is  to 
be  forfeited  unless  the  purchase  is  made  within  the  time 
fixed,  the  purchaser  of  the  option  may,  upon  discovery  of  the 
failure  of  title  before  the  time  fixed,  rescind  the  contract, 
and  demand  repayment  of  the  purchase-money. — Id. 

7.  Duty  of  Vendor  of  Option  to  Make  Title  Good. — ^The  vendor 
of  an  option  to  purchase  Is  in  duty  bound  to  be  ready  at  all 
times  within  the  period  of  the  option  given,  during  which  a 
conveyance  may  be  demanded  by  the  purchaser,  to  convey  a 
good  title  to  all  the  land  which  he  has  agreed  to  sell,  upon 
further  payment  by  the  purchaser. — Id, 

8.  Tender  of  Balance  of  Purchase-money  by  Holder  of  Option 
— Condition  of  Rescission. — In  case  of  failure  of  title,  dis- 
covered by  the  holder  of  an  option  to  purchase,  he  is  not  re- 
quired to  tender  the  remainder  of  the  purchase-money,  and 
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to  demand  a  conveyance  before  avoiding  the  contract,  but 
may  at  once  rescind  the  contract,  and  demand  repayment  of 
the  amount  paid  for  the  option. — Id. 
9.  When  Vendor  mat  Make  Title  Good — ^When  not — ^Lapse  op 
Time  fob  Performance — (Jonditional  Offer. — If  the  vendor, 
though  not  the  absolute  owner,  has  it  in  his  power  by  the 
ordinary  course  of  law  or  equity  to  make  himself  such  owner, 
he  will  be  permitted  within  a  reasonable  time  to  do  so;  but 
if  he  has  no  contract  for  the  title,  and  makes  no  attempt  to 
obtain  it  until  after  the  contract  of  purchase  has  been  re- 
scinded, and  could  not  have  conveyed  it  during  the  time 
within  which  the  contract  was  to  be  performed.  It  is  im- 
material that  he  thereafter  receives  an  offer  for  it  on  con- 
dition that  the  purchaser  is  ready  to  take  the  property,  and 
the  court  need  not  pass  upon  the  question  whether  the  pur- 
chaser was  then  willing  or  anxious  to  take  it — Id, 
See  Deed;  Notice. 

VENUE.    See  Plage  of  T&ial. 

WARD.    See  Guabdlan  and  Ward. 

WATER  AND  WATER  RIGHTS. 

'  1.  Riparian  Rights  —  Extinguishment  —  Appropriation  —  Pb»- 
scriptive  Right  to  Divert  Stream. — The  rights  of  riparian 
proprietors  are  an  appurtenance  to  the  land,  running  with  It, 
as  a  corporeal  hereditament,  and  cannot  be  extinguished  or 
defeated  by  an  appropriation  under  the  statute,  but  may  be 
extinguished  by  the  acquirement  of  a  prescriptive  right  to 
divert  the  stream  by  actual  and  uninterrupted  user,  with  or 
without  the  statutory  appropriation,  if  adverse,  for  a  useful 
purpose,  under  claim  of  right,  and  continued  for  the  period 
prescribed  by  the  statute  of  limitations. — Alta  Land  and  Wa- 
ter Company  v.  Hancock,  219. 

2.  Relation  of  Appropriation  to  Prescription — ^Notice  of  Ad- 
verse User — Running  of  Statute. — Statutory  appropriation 
is  not  necessary  to  prescription,  but  it  gives  to  one  seeking 
to  acquire  a  prescriptive  right  to  divert  water  the  advantage 
of  notice  to  prior  claimants  that  his  user  is  adverse,  so  as 
to  set  the  statute  of  limitations  in  motion. — Id. 

8.  Quieting  Title  against  Riparian  Owners  —  Prescriptive 
Right  of  Plaintiff — ^Extent  of  Rights  of  Defendants. — ^A 
plaintiff  in  an  action  to  quiet  title,  who  claims  a  right  to 
divert  a  stream  as  against  riparian  proprietors  below  the 
point  of  diversion,  must  base  his  claim  wholly  upon  prescrip- 
tion, and  if  his  claim  has  not  merged  into  a  prescriptive 
right,  he  has  no  right  which  can  be  quieted,  and  is  not  in  a 
position  to  question  the  rights  or  the  extent  of  the  rights 
of  the  defendants. — Id, 

4.  Period  of  Prescription. — ^A  prescriptive  right  to  the  diversion 
and  use  of  a  stream  of  water  becomes  fixed  only  after  five 
years'  adverse  enjoyment. — Id, 

5.  Elements  of  Adverse  Enjoyment  of  Water. — ^The  adverse 
enjoyment  necessary  to  a  prescriptive  right  to  the  diversion 
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and  use  of  a  stream  of  water  must  have  been  asserted  under 
claim  of  title  with  the  knowledge  and  acquiescence  of  the 
person  having  the  prior  right,  and  must  have  been  suc^  an 
invasion  of  the  rights  of  the  party  against  whom  it  is  claimed 
that  he  would  have  a  ground  of  action  against  the  intruder, 
must  be  accompanied  by  all  the  elements  required  to  make 
out  an  adverse  possession,  and  must  be  continuous  and  un 
Interrupted  for  the  period  of  five  years. — Id. 

6.  Adverse  Possession  of  Ripabian  Land  —  Useb  of  Water 
THEBEUPON  NOT  ADVERSE. — ^The  adverso  user  of  land  belonging 
to  a  riparian  proprietor  does  not  make  the  use  of  waters  of 
the  stream  upon  such  land  adverse  to  the  riparian  owner, 
such  user  being  to  his  advantage,  and  giving  him  no  inde- 
pendent right  of  action  for  diversion  of  the  stream,  so  long 
as  it  was  not  diverted  away  from  his  land,  nor  used  under 
notice  of  a  claim  of  right  to  divert  or  use  it  elsewhere. — Id. 

7.  Interruption  of  Use  —  Continuous  Use  —  Action  of  Ejeot- 
icENT  FOR  Riparian  Land — ^Use  Pending  Action — Recovery  of 
Water. — The  adverse  user  of  water  must  be  uninterrupted 
as  well  as  continuous  for  five  years,  and  the  former  does 
not  follow  from  the  latter;  for  the  bringing  of  an  action  of 
ejectment  for  the  riparian  land  upon  which  the  water  is 
used,  before  the  expiration  of  the  five  years,  is  an  interrup- 
tion of  the  possession  of  the  water  as  an  appurtenant  to  the 
land,  although  there  may  be  a  continuous  enjoyment  of  the 
water  pending  the  action,  and  the  recovery  of  the  land  will 
carry  with  it  the  recovery  of  the  water  as  an  appurtenance 
thereto. — Id. 

8.  Use  of  Water  bt  Trespasser — ^Appurtenance  to  Land— Dis- 
severance— bright,  of  Ejected  Trespasser. — ^Though  the  use 
of  water  by  a  trespasser  upon  the  land  of  another  does  not 
make  such  water  appurtenant  to  the  land  upon  which  it  is 
wrongfully  used,  yet  the  use  of  water  upon  land  to  which  it 
is  already  appurtenant,  by  one  who  is  a  trespasser  thereon, 
will  not  dissever  the  water  from  the  land,  or  confer  any 
right  to  divert  it,  or  to  convey  any  title  thereto,  upon  being 
lawfully  ejected  from  the  land. — Id. 

9.  Extent  of  Riparian  Lands — Segregation  of  Non-rip aran  Por- 
tion BY  Trespasser — Irrigation  No  Criterion. — All  land  bor- 
dering upon  a  stream  which  is  held  by  the  same  title  is 
riparian  to  the  stream;  and  the  area  of  lands  to  which  ri- 
parian rights  are  appurtenant  cannot  be  diminished  by  the 
acts  of  a  trespasser  segregating  for  the  time  being  the  actual 
occupancy,  without  segregation  of  title,  of  a  portion  of  the 
tract  not  bordering  on  the  stream;  nor  can  the  use  of  all 
the  waters  of  the  stream  for  the  irrigation  of  such  portion 
of  the  tract  either  render  the  use  of  such  waters  non-riparian, 
or  establish  it  as  a  fact  that  there  can  be  but  that  number  of 
acres  riparian  to  the  stream. — Id. 

10.  Right  of  Irrigation — Supply  of  Natural  Wants — ^Limits  of 
Reasonable  Use. — The  right  to  a  reasonable  use  of  the  water 
of  a  stream  by  a  riparian  proprietor,  in  common  with  others 
in  like  situation,  for  the  purposes  of  irrigation,  is  recognized 
only  as  being  in  subordination  to  the  rights  of  all  other 
riparian  proprietors  to  the  use  of  water  for  the  supply  of 
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the  natural  wants  of  man  and  beast,  extended  to  the  occu- 
pants of  each  and  every  tract  bordering  upon  the  stream, 
held  as  an  entirety,  whatever  its  extent,  and  the  right  of 
irrigation  cannot  be  extended  even  by  implication  so  as  to 
exclude  the  rights  of  other  riparian  proprietors. — Id. 
li.  Wateb-ditch — Wateb  Right. — The  ownership  of  a  water-ditch 
Is  not  necessarily  the  same  as  the  right  to  the  water  flowing 
through  it,  and  is  not  a  necessary  incident  thereto. — McLear 
y.  Hapgood,  655. 

WAT.    See  Basement. 

WILL.    See  Tbust,  7-10. 

WITNESS.    See  BviDKNcaL 
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